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EDITOR’S PREFACE. 


The first edition of this volume having been exhausted and a second 
required, if was deemed advisable by the Department to revise the 
work and make it uniform with the later volumes. In accordance with 
such design, the form of the book has been substantially modified in 
several respects; a new index, with fall notes of reference, has been 
prepared, together with tables of cases reported and cited, acts of Con- 
gress, and Revised Statutes, cited and construed, ete. Reversed or 
modified decisions have been noted, with proper reference to the later 
authority. Several important decisions are also included in the present 
edition that did not appear in the former, while none of importance have 
been omitted. 


S. V. PROUDFIT. 
DEPARTMENT OF THE INTERIOR, 


Secretary's Office, Washington, D. C., June 30, 1887. 


PREFACE. 


It is desirable and important that the decisions of the Land Depart- 
ment illustrating the administration of the land laws of the United 
States should be published in an authentic manner, and in permanert 
form convenient for reference. This will enable the several divisions 
of the office to refer readily, not only to the decisions originating in the’ 
appropriate business of each, but with equal readiness to consult the 
decisions of all the other divisions, and of the Department; and, it Is 
believed, will greatly systematize and facilitate the operations of the 
office. 

For the purpose indicated, the present publication, commencing with 
the beginning. of the present Beran stration of this office and extending 
to this date, is directed. 

It is intended to continue the publication hereafter at stated periods. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
June, 1883. 
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The Commissioner of Pensions has no authority to cancel a military bounty land 


ANDREW ANDERSON ET AL. 


warrant in the hands of an innocent assignee. 

The Commissioner of the General Land Office has jurisdiction as to the bona fides of 
holders of warrants by purchase. 

One purchasiug a warrant issued in the name of a person deceased without heirs, ¢ or 
of a fictitious person, is not an innocent purchaser. 

Patents issued on warrant locations but withheld, should be disposed of as to their 
delivery, under the directions of the Department, of February 28, 1881, made in 
view of the decision of the supreme court in the McBride ease. 


Secretary Kirkwood to Commissioner McFarland, July 23, 1881. 


T have examined the following reports from your office, viz: 

First. Report of August 9, 1869, in the matter of the application of 
Andrew Anderson to have the patent which was fully executed Sep- 
tember 23, 1853, for the N. 4 of SW. 4 Sec. 19, T. 98, R. 7, Iowa, located 
with militaey. ponies Jand warrant No. 48,552, 80 acres, delivered to 
him as the owner of said lands. 7 

From your report it appears that the Commissioner of Pensions on 
the 6th of August, 1862, indorsed upon the face of said warrant that 
the same had that day been canceled by him, and declared void as 
against the United States, for the reason that satisfactory evidence had 
been furnished that the papers upon which warrant was issued, and the 
assignment of the warrant, were false and fraudulent. 

Second. Report of December 8, 1880, in the matter of a tract of jada 
jocated at Elba, Ala., March 19, 1856, by William H. Barton, assignee, 
with military bounty land warrant No. 31,511, 160 acres, act of 1847, 
for which patent was duly executed N aseaeer 10, 1857, which patent 
is now in the files of your office. 

In this case it appears that a caveat was filed in your office by the 
Commissioner of Pensions against said warrant. 
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The report shows that the Commissioner of Pensions, by letter of 
November 4, 1880, declined to withdraw the caveat for the reason that 
the person locating the warrant had failed to show to the satisfaction 
of his office that he was an innocent purchaser of the same for value. 

Third. Report of January 29, 1881, which has relation to cases gen- 
erally in which patents for land located with military land warrants 
are withheld in your office, and to suspended bounty land warrant loca- 
tions. 

These reports present for my consideration the following questions: 

First. As to the authority of the Commissioner of Pensions to cancel 
a land warrant in the hands of an innocent assignee. 

Second. Whether the jurisdiction to determine the question whether 
an assignee is an innocent purchaser of a military land warrant for 
value may be exercised by the Commissioner of Pensions, or by the 
Commissioner of the General Land Office. 

Third. As to the delivery of patents for lands covered by warrant 

locations which patents are withheld for the reason that the warrants 
were falsely or fraudulently procured. 

As to the first question it is not necessary for me to make any dedi: 
ion whatever. It was decided by Secretary Stuart, November 16, 1851, 
that the Commissioner of Pensions has no such authority. He feat 
firmed his decision March 20, 1852, stating his reasons therefor at some 
length (Lester’s Land Laws, vol. 1, Nos. 621 and 622). 

The same doctrine was sustained by Attorney-General Cushing in an 
able and exhaustive opinion rendered to Secretary McClelland March 
15, 1856 (7 Opinions, 657). The doctrine announced by Attorney-Gen- 
eral Cushing was adopted by Secretary Thompson, by decisions of Jan- 
uary 19 and 21, 1860 (Lester’s Land Laws, vol. 1, Nos. 636 and 637). 
And lastly the same doctrine was re-affirmed by Secretary Schurz in 
the cases of Samuel Love and Lyman Worden, July 23, 1878, in a de- 
cision addressed to the Commissioner of Pensions. The question seems 
to be firmly settled; the doctrine announced by Secretary Stuart in 
1851 and 1852 ongne not only to be treated as having all the force of 
stare decisis, but of law. 

Congress has on several occasions legislated regarding the issuance, 

assignment, and location of bounty land warrants since the decisions of 

1851, 1852, and 1860, above referred to, were rendered, without in any 
manner attempting me change the law as therein construed. A notable 
instance is the revision of the laws in relation to bounty lands, (See 
- chapter 10 of the Revised Statutes.) 

Congress therefore has impliedly and in legal contemplation sanc- 
tioned the rule established by this Department as to this question, and 
all officers of this Department are bound to observe it. - 

The definition of “innocent purchaser” given in the opinion of Mr. 
Cushing and in the decision of Secretary Thompson of January 21, 
1860, should be kept in view. A party purchasing a warrant issued in 
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the name of a person deceased without heirs, or of a fictitious person, 
cannot be deemed an innocent purchaser; for in such case the assign- 
ment would be forgery, against which it is the business of the pur- 
chaser or assignee to guard. 

As to the second question, it is clear that the Commissioner of Pen- 
sions has no jurisdiction to determine the question of innocent pur- 
chaser or bona fide assignee of military land warrants. Section 2414 
of the Revised Statutes, and other sections relative to the location of 
such warrants, undoubtedly confide that question to the jurisdiction of 
the Commissioner of the General Land Office. It follows, therefore, 
that caveats filed against, and cancellations of warrants by the Com- 
missioner of Pensions in cases in which your office determines that the 
warrants are in the hands of innocent purchasers, are of no force or 
effect. | 

Concerning the third question, I deem it unnecessary to give instruc- 
tions. 

The rules laid down by the Department in the decisions aforesaid are 
sufficient to guide your office both in the matter of suspended locations 
and the delivery of patents. Moreover, the specific rules laid down by 
my predecessor February 28, 1881 (Copp for April, 1881, p. 10), in view 
of the decisions of the supreme court of the United States in the case 
of the United States Ha rel. Thomas McBride v. The Secretary, Octo- 
ber term, 1880, are deemed sufficient to cover all cases of duly executed 
patents now withheld in your office for any cause. 

I may add that the delay in replying to the reports of December 8, 
1880, and January 29, 1881, is due to the fact that time was allowed the 
Commissioner of Pensions in which to reply to the argument therein. 

I have this day forwarded a copy of this letter to the Commissioner 
of Pensions and instructed him to return to the files of your office at 
as early a day as practicable all military land warrants heretofore with- 
drawn therefrom by his office; that if hereafter it becomes necessary in 
the ordinary transaction of the business of his office to examine mili- 
tary land warrants that are in the files of your office, he will require 
the examination to be made hy his subordinates in your office. 


VIRGINIA MILITARY DISTRICT, OHIO. 


J. EREMIAH HALL. 


The act of May 27, 1880, has no relation to the act of March 3, 1855, and does not cure 
any error or defect committed under the same. It provides for issuing patents 
only where entries have been duly made but not surveyed, and carried into survey 
within three years after the date of its passage. 


Commissioner McFarland to Jeremiah Hall, Circleville, Ohio, October 17, 
1881, 


I am in receipt of your letter of the 27th ultimo, and have to inform 
you in reply that the act of Congress, approved May 27, 1880, entitled 
% An act to construe and define ‘ Anact to cede to the State of Ohio the 
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unsold lands in the Virginia military district in said State,’ approved 
February 18, 1871, and for other purposes,” has no relation whatever to’ 
the act of Congress of March 3, 1855, to which you refer. 

The said law of 1880 declares that the act of 1871, ceding to the State 
of Ohio the lands remaining “ unsurveyed and unsold” in the said mili- 
tary district, had no reference whatever to such lands as had been en- 
tered and surveyed therein founded on continental line warrants, but > 
_ the true intent and meaning of said cession was to grant to said State: 
only such lands as had not been appropriated and were not included in 
any entry or survey within said district and founded on said warrants. 
It declares valid all legal surveys returned to the “land office” on or 
before March 3, 1857, on entries made on or before January 1, 1852, and 
founded on the above class of warrants, but gives no authority to carry 
the same into patent. 

By the words “land office” it is understood that the local office at 
Chillicothe, Ohio, otherwise designated as the “ office of the principal 
surveyor of said district,” is intended in contradistinction to the term 
‘General Land Office.” 

The said act also provides in the third section thereof—and therein is 
contained all that relates to the issue of patents—“ That the officers and 
soldiers of the Virginia line on continental establishment, their heirs or 
assigns, entitled to bounty lands which have on or before January 1, 
1852, been entered within the tract reserved by Virginia, between the 
Little Miami and Scioto Rivers, for satisfying the legal bounties to her 
officers and soldiers upon continental establishment, shall be allowed 
three years from and after the passage of this act to make and return 
their surveys for record to the office of the principal surveyor of said 
district, and may file the plats and certificates, warrants, or certified 
copies of warrants at the General Land Office, and receive patents for 
the same.” In other words, that patents shall oniy be issued in those 
cases where entries have been duly made, but the same not surveyed, 
and where such entries have been carried into survey within three years 
from and after May 27, 18380, and the said survey warrant, or certified 

-copy of warrant, filed in this office. 

The said act of 1880 is not to affect or interfere with the title to any 
lands sold for a valuable consideration by the Ohio Agricultural and 
Mechanical College under the said act of February 18, 1871. 

From the above you will perceive that the law of May 27, 1880, does 
not cure, amend, or render valid any error or defect committed under 
the act of March 3, 1855. 


ON REVIEW—ISSUE OF PATENT REFUSED. | 
Commissioner McFarland to Jeremiah Haul, April 4, 1882. 


Referring to your several letters of November 1 and December 21, 
1881, and March 9, and two of March 20, 1882, and all in relation to 
the proper legal construction of the act of Congress of May 27, 1880, as 
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affecting the issue of patents for lands in the Virginia military district, 
Ohio, I have to advise you that, after full and careful examination of 
the various arguments, suggestions, and statements made in said com- 
munications, I am still of the opinion as set forth in full in my letter to 
you of the 17th October last, viz, that said law only authorizes the is- 
sue of patents for lands in said district in cases where the entries were 
made prior to January 1, 1852, and the same had not been surveyed 
before the passage of the said act, for which purpose of survey three 
years from and after such period were allowed therefor, and for the 
return of the survey to the surveyor’s office, and therefrom, and when 
the plats and certificates, warrants, or certified copies of warrants are — 
filed in this office, the parties entitled might receive the patents for the | 
same. 

The third section of the said act, the substance of which i is above set 
forth, contains all that is stated in or can fairly and justly be implied 
roi: any part of the said law, as authorizing the issue of patents. : 

I must, therefore, decline to comply with your request in the case 
of survey No. 3,487, for 400 acres, founded on Virginia military land 
warrant No. 3615, issued to William Dangerfield, as desired by your 
letters of December 21, 1881, and 20th ultimo, and also in the case 
of certified copy of survey No. 19 017, for 200 acres, founded on warrant 
No. 6508, and made in the name of Arohibald Gordon, as set forth in 
your communications of the 9th and 20th ultimo. 


MILITARY BOUNTY LAND \VARRANTS. 
JEREMIAH HALL. 


History of the legislation relating to the Virginia military land district in Ohio, and 
- proceedings under the same. Construction of the several acts, etc. There is no 
authority of law under which a patent can issue in the case presented, 


Commissioner McParland to Jeremiah Hall, May 9, 1882. 


On May 12, 1880, you filed in this office an application for the issue 
of a patent on survey No. 12096, for 150 acres of land in the Virginia 
military district in Ohio; you also transmitted a certified copy of Vir- 
ginia military warrant No. 584, for 200 acres, issued-in the name of 
Aquilla Norval, a sergeant in the continental line, and also an uncer- 
tified paper purporting to be a duplicate of survey No. 12096, made in 
part satisfaction of said warrant. 

On October 1, 1880, you filed proof of publication of netics of the loss 
of the original arean and of the original survey. The copy of survey 
is defective and is not conclusive evidence that any survey was made 
as alleged. But the defect is one that may be cured by the production 
of the proper evidence of the existence of the survey. As it is desirable 
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to reach the ultimate merits of the application made, it is deemed un- 
necessary to decide what is such proper evidence. 

From the papers before me, it would appear that the survey was made 
of the tract described therein of December 28, 1822, and recorded in the 
surveyor’s Office January 27, 1823. I assume for the purposes of this 
decision that the survey was made and recorded as alleged. Attached 
to the copy of survey is a certificate from E. P. Kendrick, surveyor of 
‘the military district, dated December 27, 1875, stating that warrant No. 
584, on which survey No. 12096, for 150 acres, was made, had not been 
satisfied at that date. | 

The act of Congress of May 23, 1804 (2 Stat., 274), provided that par- 
ties entitled to bounty lands in the reserved territory should complete 
their locations within three years from the date of the act, and return 
their surveys. and file the original warrants or certified copies thereof 
in the Department of War within five years from the date of the act. 

The parties should then be entitled to receive patents for the lands 
so located. If thé surveys were not returned to the Secretary of War 
within the time and times prescribed by the act, the land should be re- 
leased from any claims for bounty lands and should thereafter be dis- 
posed of as public lands of the United States. The effect of this act was 
to require a completed location to be made within three years and a 
survey and return thereof, together with the original or certified copy 
of the warrant on which they were founded, to the Department of War 
within five years from the passage of the act. These acts were condi- 
tions precedent to the requirement of the right to receive patents. 

It is unnecessary to cite authorities to show that conditions precedent 
must be strictly performed. By a positive provision of this act all lands 
not thus effectually appropriated within the prescribed times were there- 
after to become released from all claims for bounty lands by virtue of 
any location and survey not thus completed and returned, and were to 
become the property of the United States to be disposed of as other 
public lands free from any trust in favor of the soldiers of Virginia on 
continental establishment (Fussel v. Hughes, U. 8. circuit court, northern 
district of Ohio, September,1881). The survey required was not the mere 
circumstance that a chain had followed a compass around a particular 
piece of land. (Jackson v. Clark, 1 Pet., 789.) It must have been re- 
turned, together with the warrant, in the manner, within the time, and 
to the officer designated. At the date of this act, the Secretary of War 
was charged with executive duties appertaining to grants of land for 
military services. These duties were subsequently transferred to and 
devolved upon the Commissioner of the General Land Office. The re- 
~ turns that, by the act of 1804, were to be made to the Secretary of War 
then became returnable to the Commissioner of the General Land Office. 
The provisions of the act of 1804 were continued by subsequent enact- 
ments until finally, by the act of March 3, 1855 (10 Stat., 701), a further 
time of two years was allowed to make the return of surveys and war- 
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rants to the General Land Office. ‘he effect of the act was to extend 
to March 3, 1857, the limitation of the time in which surveys and war- 
rants could be returned to the proper office and patents be issued thereon. 
All lands not then and thus effectively appropriated reverted to the 
public domain from and after said March 3, 1857, and no patents could 
issue on surveys based on military warrants and returned to the Gen- 
eral Land Office after that date. 

The provisions of the act of 1804 were therefore extended to March 3, 
1857, when all rights thereunder finally ceased and terminated and the 
aunappropriated lands became public lands of the United States. 

On February 18, 1871 (16 Stat., 416), the lands remaining unsurveyed 
and unsold in the Virginia military district in Ohio were ceded to the 
State of Ohio, reserving certain pre-emption rights to actual settlers. 

On May 27, 1880 (21 Stat., 105), Congress passed an act construifig 
the act of 1871, as ceding to the State of Ohio only such lands as were 
unappropriated and not included in any survey or entry founded on 
military warrants upon continental establishment. The second section 
of this act declared valid all legal surveys returned to the land office on 
or before March 3, 1857, on entries made on or before January 1, 1852, 
founded on unsatisfied Virginia continental warrants. The third sec. 
tion provided that parties entitled to bounty lands which had been en- | 
tered within the Virginia military district in Ohio, on or before January 
1, 1852, for satisfying legal bounties to Virginia soldiers on continental 
establishment, should be allowed three years to make and return their 
surveys for record to the office of the principal surveyor of said district 
and might file their plats and certificates, warrants or certified copies 
of warrants, at the General Land Office and receive patent for the same. 
‘The first section of this act limited the cession, to the State of Ohio, of 
the reverted lands to such as had not been surveyed or entered. The 
effect of this section was to leave the lands that had been surveyed or 
entered in the same position in which they remained after March 3, 1857, 
and prior to February 18, 1871; in other words not to disturb titles that 
had grown up under surveys and entries made many years before but 
which had never been consummated into patent. The reason for this 
is obvious. | 

The method of acquiring the legal title to bounty lands under the act 
of 1804, and the several extensions thereof, was for the party in interest 
to make an entry, by virtue of the warrant, in the proper book of' en- 
tries in the office of the principal surveyor of the military district. Then 
_the party procured a survey to be made of the land so selected in satis- 
faction of the warrant, which survey was recorded in the survey or’s oftice. 
This original survey and the original or a certified copy of the warrant 
was to be then filed in the General Land Office, whereupon patent 


would issue. 


As soon as the lands were entered in the surveyor’s office they became 
taxable under State laws without regard to the issue of patent, and the 
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equitable titles created by entries were subject to assignment and in- 
heritance. Many years frequently passed before the further proceed- 
ings essential to the procurement of patent were had, and in many in- 
stances such proceedings were not had within the statutory period. 
Meanwhile the lands bad been sold for taxes or by order of probate 
courts and otherwise. 7 ( 

Where the parties to the ovizinal entry had émnitted. to obtain legal 
titles and the period in which legal titles might have been obtained had 
passed and nearly a generation of time had subsequently intervened 
and the lands had long been in peaceful possession and actual occu- 
pancy under possessory rights and titles derived through tax sales or 
judicial proceedings, or by purchase from the holders of the original 
entry, the evidence of which was often imperfect and not infrequently 
lost, there was manifestly good reason why legislation that would pro- 
voke litigation and throw titles into confusion or disturb long posses- 
sion under claim of title should be avoided. 

The second section of the act of 1880 declared valid all legal surveys 
that had been returned to the land office on or before March 3, 1857, on 
entries made on or before January 1,1851. The effect of this section 
was to confirm all patents that had been issued on such surveys and to 
prevent the grantees of the State, under the act of 1871, from asserting 
claim to any such lands on account of defective proceedings or techni- 
cal irregularities connected with the surveys and entries on which the 
patents were issued. 

A mistake of the land office in issuing patents where the basis of jie 
patent was legal but the proceedings in some manner irregular could. 
not thereafter be inquired into by the courts. 

_ Surveys had been made, but not returned within the time pisecnibed 
in the act under whieh they were made, but were returned before March 
3, 1857. 

The surveys so validated were such as had been Potapned! to the Gen 
- eral Land Office at the seat of government on or before March 3, 1857.. 
It has been argned before me that the office of the principal surveyor 
of the Virginia military district at Chillicothe was meant as the office 
to which the surveys should be returned, or that, if returned to that 
office, they were validated by the act of 1880. The proposition is un- 
tenable. The office to which the returns were to be made under former. 
laws, to which the provision of this act conformed, was the General 
Land Office, at Washington, as successor to the -Department of SVRE for 
this purpose. . 

' There was otherwise no evidence of the survey, and no basis on which | 
a patent could be issued. | 

The return to the General Land Office was a positive requirement of 
law and a precedent condition to the acquirement of any rights under 
the entry, failure in compliance with which was fatal to the legality of 
the survey. Legal surveys only were affected by the provisions of the 
second section. 
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' A survey not returned to the General Land Office on or before March 
3, 1857, was not a legal survey. Notice to the world of the appropria- 
tion of the land must have been given in the manner prescribed by the 
statute, and a survey filed elsewhere than in the office designated by © 
law was not notice to anybody, and no rights could be established, main- 
tained, or concluded in the absence of such notice filed in the General 
Land Office within the prescribed time. 

As a minor but no less effective, consideration it may be observed 
that the office of the principal surveyor of the Virginia military district 
is never termed a “land office.” The descriptive words “ land office” 
and * general land office ” are sometimes used convertibly; the words 
‘land office” and “office of the peueipe surveyor,” ete., are never So 
used. | 

The Land Office is an office of the government universally recognized 
by this descriptive designation. ‘The office of the principal surveyor of 
the Virginia military district is not. This latter office is specifically 
mentioned in the third section of the act, in relation to the record re- 
quired by previous laws to be made in that office. The “General Land 
Office” is also mentioned in said section, in the same relation as ‘ land 
office” is mentioned in the second section. 

Obviously, there was no intention of confounding the General Land 
Office with the office of the principal surveyor of the Virginia military 
district, or of confusing the functions, duties, or obligations sa aa 
connected with those district offices. 

An essential modification of a system that had been maintained from 
the period of establishment of the boundary line of the Virginia mili- 
tary district cannot be assumed by implication. The proposition to 
which I have adverted appears to have been raised upon the point that 
_ the initial letters of the words “land office” in the second section of the 
statute are not printed in capitals. This is.a mere clerical or typograph- 
ical incident, and does not control the law. If it were of sufficient im- | 
portance to be mentioned, it might be stated that in the Report of the 
Senate proceedings (Cong. Record, vol. 10, 2d sess. 46th Cong., p. 3572) 
it is seen that this section as inserted in the bill by the Senate used the 
words ‘' Land Office,” spelling the same with capital letters. The sub- 
stitution of small letters was apparent fancy or accident of the copying 
 glerk. 


The third section of the act of May 27, 1880, is not a revival of the 


act of 1804. Itis a new act and it is in effect and in fact a new grant. 

The parties entitled te bounty lands under former laws, but whose 
rights had lapsed by the efflux of time and the limitations of the stat- 
utes, were allowed three years in which to make surveys in cases in 
which by virtue of a proper warrant, entries had been made and duly 
recorded on or before January 1, 1852, and where the surveys had not 
. been made previous to the passage of this act. The language of the 
act is “‘ shall.be allowed three years from and after the passage of this 
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act to make and return their surveys,” etc. Such surveys were to be 
recorded in the office of the principal surveyor, and the original platof 
survey and the warrants or certified copies of warrants were to be filed 
in the General Land Office in the same manner as formerly provided 
by the act of 1804. This was the application of the old and familiar 
method of the new grant. 

An important limitation of the act is the restrictionof its application 
to cases where there had never been a survey aud it is in such cases 
only that a survey was authorized to be made in the manner and 
within the time prescribed and patent authorized to be issued. Patents 
could therefore be issued only on surveys made after the passage of the 
act, and not on surveys made before the passage of the act. 

Congress is presumed to be familiar with the subject-matter of its 
legislation and the reasons which under the existing situation of titles 
to lands in the Virginia military district would have sanctioned and in > 
justice and equity required; this limitation must be presumed to have 
been the reasons which operated on the legislative mind in affixing such - 
limitation and restriction. After making an entry by virtue of their 
warrants and obtaining surveys many parties neglected to return the 
surveys and warrants to the General Land Office as required, and there- 
fore never obtained legal title to the land. Whether this was mere 
negligence or a design to escape taxation, is not material. The fact is 
known to be that such title as the holders of entries or their assigns 
originally had, passed by tax sales and otherwise to third parties and 
their transferees and that the lands at the date of the passage of the 
act of 1880, were as now the cultivated farms and homes of numerous 
citizens. 

To have suhorzed the issue of patents to the original haitlers of en- 
tries or their immediate assigns who had slept on their rights for a 
period of from twenty-five to seventy-five years would have been to 
prefer stale equities to'living rights and to provide a means of whole- 
sale ejectment and dispossession of actual occupants and the speculative 
acquirement.after a life-long evasion of a participation in the public 
burthens and, without compensation to the injured parties, of property 
increased in value by the growth of population and the labor and means 
of those who had lawfully nurtured and improved it under the protec- 
tion of the laws of the State. Congress did not intend to perpetrate an 
injustice of this magnitude and I find in this necessary inference a rea- 
son which satisfies me that the proper construction of the third section 
of the act of May 27, 1880, is that which follows the strict literal and 
natural import of the words employed in the statute. If there were 
_ any doubt upon this point it would be removed by a consideration of 
the nature of the act, which I do not regard as of the essence of a re- 
medial statute but as a grant de novo, operating upon lands that had 
been released from all prior reservation for the satisfaction of military 
claims. I do not, however, esteem the law doubtful. I do not think it 
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the law or the intention of the law that ancient surveys not lawfully 
returned prior to March 3, 1857, or surveys made without lawful author- 
ity between March 3, 1857, and May 27, 1880, should be habilitated and 
patents issue thereon under this act. 

The third section comprises the sole existing authority for the issue 
of patentson surveys founded on Virginia military warrants. It author- 
izes patents to be issued in certain clearly defined cases ; namely, where 
the warrant was entered on or before January 1, 1852, and the survey 
had not been made and returned to the General Land Office at the date 
of the passage of the act, but should after that date be made and re- 
corded in the office of the principal surveyor of the Virginia military 
district and returned to the office of the Commissioner of the General 
Land Office together with the original or certified copies of the war- 
rants. 

Patents can only be issued when specifically authorized by law. Spe- 
cific authority is found in this section for the issue of patents in the 
cases thus described in the statute. No authority exists under this act 
for the issue of patents in any other case or class of cases, and if there 
were any doubt upon this point it would still be my duty to decline to 
issue patents in doubtful cases by the very reason of such doubt. 

» Applying the principles and views above set forth to the case Dae: 
sented by you, I find as follows: 

Ist. An entry appears to have been made by virtue of the warrant 
prior to January 1, 1852, to wit: in or prior to 1822, and if so the case 
is to that extent within the statute. 

2d. The survey was made in 1822, as would appear from the pur- 
ported copy now filed, but was not returned to the office of the Com- 
missioner of the General Land Office on or before March 3, 1857, and so- 
far the case is not within the statute. 

3d. There is no authority of law under which a patent can issue in 
this case. 


—<—<— 


JEREMIAH HALL.* 


Review of the case and statute, applicable thereto, and affirmance of Commissioner’s 
decision of May 9, 1882, ante. 


- Seeretary Teller to Commissioner McFarland, January 31, 1883. 


I have considered the appeal of Jeremiah Hall, esy., of Circleville, 
Ohio, from your decision of May 9, 1882, refusing to issue a patent, upon 
his application therefor as attorney of Samuel Ruggles e¢ al., for 150 
acres of land in the Virginia military district in the State of Ohio. 

The application was filed in your office on the 12th of May, 1880, and 
ig founded on survey No. 12096, made by virtue of Virginia military 
land yarenG No. 584, for 200 acres, which warrant was cee for the 


*See 4 L. D,, 373. 
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services of Aquilla Norvall, a sergeant of the Virginia Continental Line, 
in the war of the Eevoliiion: 

The survey was made in the name of said Aquilla Norvall, and the 
application for patent contains request that the parent be issued in his 
name. 

The main question to be decided is does the law shone the issue 
of a patent on said survey No. 12096? <A decision of this question 
involves the consideration, in the light of existing law, of certain facts 
relative to the warrant and survey by virtue of which patent is claimed. 
In other words it becomes necessary to inquire whether said warrant 
and survey have now any such vitality and force as would constitute 
them a legal basis for the issue of patent as desired. It appears that 

the survey was made on the 28th of December, 1822, and was recorded 
_ in the office of the principal surveyor at Chillicothe, Ohio, on the 27th 
of January, 1823. It is stated that both the warrant and the original 
certificate of survey have been lost, and in lieu thereof an alleged 
duplicate of copy of each was filed in your office with the application 
for patent. 

The paper filed as duplicate of survey 1s not certified, and does not 
carry with it conclusive evidence that survey was made, or that it is 
what it purports to be; but, as suggested by you, this technical defect 
is one which might be cured, and therefore for the purpose of this de- 
cision, which is to reach ‘a conclusion on the main question, the case 
will be treated as if the record were complete as to the fact of survey. 

It is shown that the warrant, upon which the survey in qnestion was 
made, had net, at least as lately as December 1875, been satisfied. 
Assuming that it has not yet been satisfied, the main question naturally 
recurs—is there authority of law for its satisfaction at this late day 
by the issue of patent on survey No. 12096? As long ago as August 
10, 1790, Congress passed an act entitled “An act to enable the officers 
and soldiers of the Virginia line on continental establishment to obtain 
titles to certain lands lying northwest of the river Ohio, between the 
Little Miami and Sciota.” (1 Stat., 182.) This was followed by the 
act of June 9, 1794 (1 Stat., 394), prescribing more particularly the 
method of shtaining patents for such lands. | 

By the act of March 23, 1804 (2 Stat., 274), Congress placed certain 
limitations upon the prscolliag acts. The second section of the act of 
1804 required of those entitled to bounty land, or their legal representa- 
tives, that to obtain patents they should “complete their locations 
within three years,” and make return of his or their surveys to the 
Secretary of the Department of War within five years after the pass- 
ing of this act, and every person entitled to said lands, and thus ap- 
plying, shall thereupon be entitled to receive a patents in the manner 
prescribed by law.” 

‘These requirements were conditions precedent, and as such it was 
necessary that they be strictly complied with before the benefits of the 
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act could be enjoyed. This proposition rests upon a principle of law 
too well recognized to need argument or citation in its support. The 
implication of the law quoted from section 2 is that such of these 
reserved lands as were not effectually appropriated within the time of 
limitation were released from all claims for bounty lands, and became 
- subject to disposal by the United States the same as other public lands. 
This, however, was not left to implication. Section 3 of the act specifi- 
cally provided for the release from reservation and the disposal by the 
United States of such of the reserved territory as had not been lo- 
cated and the surveys whereof had not been returned within the time 
prescribed by the act. As long ago as 1828, the supreme court, in the 
case of Jackson v. Clark (1 Peters, 628), decided this to be the purpose 
and effect of the law. In that case Chief Justi¢e Marshall said: 

. Although then the military rights constituted the primary claim on 
the trust, that claim was, according to the intention of the parties, so to 
be satisfied as still to keep in view that other object, which was also a 
vital interest. 

That other object was the disposal by the United States, for the pur- 
poses of another and a different trust, of the lands not appropriated 
under the military trust, and on this point the Chief Justice remarked 
that ‘‘ unless some time might be prescribed, the other purposes of the 
trust would be totally defeated, and the surplus land remain a wilder- 
ness.” 

The fact (1) that Congress by the act of 1804 provided for the dis- 
posal by the United States of all the lands in the Virginia military 
reservation in Ohio not completely segregated and appropriated as 
bounty lands by the location of warrants and the proper return of sur- 
veys thereunder within a prescribed time, and (2) that it had a right 
to make such disposal, being settled by so high an authority, the next 
inquiry is, how was the act affected by subsequent legislation ? 

Subsequent to 1804 successive acts, a dozen or more in number, were 
from time to time passed, the principal features of which were provis- 
ions extending the time for making locations, and for making and re- 
turning surveys. Their general effect was to revive and continue in 
force, for a limited time, the beneficial provisions of section 2 of the act of 
1804. Section 3 of said act was not incorporated into any subsequent 
act, but it was not repealed, and may properly be construed as a gen- 
eral provision of law applicable to any subsequent act extending the 
time of limitation, as well as to theact of which it forms a part, and for 
the same reason. It could not become operative, even under the act of 
which it was a part, until the expiration of limitation named in the act, 
and when said limitation was by subsequent acts extended, such exten- 
sions of time were in the nature of amendments to section 2 of the act 
- of 1804; and the effect was to further hold in abeyance section 3 of the 
act until the expiration of limitation prescribed by said act and the 
numerous acts amendatory thereto, after which it should, and did, be- 
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come fully operative, according to its terms, in the same manner as if 
there had been no legislation subsequent to the act of 1804 extending 
the time for returning surveys. Following this view, the next question 
suggested is, when did said section 3 take effect and become fully opera- 
tive? Itisunnecessary to review, or even tocite, all the intermediate acts 
~ between 1804 and May 27, 1880, the date of latest legislative expression 
relative to locations and surveys under continental warrant. It is suffi- 
cient to say that they did not all connect as te time of limitation—that 
is, in some instances the limitation prescribed has expired and some 
time elapsed before the passage of a subsequent act reviving and con- 
tinuing the same. These omissions were remedied, however, by the first 
section of the act of July 7, 1838 (5 Stat., 262), which, after further ex- 
tending the time for completion of locations and return of surveys, also 
provided that— . 

All entries and surveys which may have heretofore been made within 
the said reservation, in satisfaction of any such warrants, on lands not 
previously entered or surveyed, or on lands not prohibited from entry 
and survey, shall be held to be good and valid, any omission heretofore 
to extend the time for the making of such entries and surveys to the 
contrary notwithstanding. 

This provision of law was in terms revived and continued in force in 
the several subsequent acts of extension down to and including the act 
of February 20, 1850 (9 Stat., 421), which act named the Ist day of Jan- 
uary, 1852, as the final limitation of time for the return of surveys and 
for the operation of the proviso above quoted. After the last-mentioned 
date, no entries could be made and no surveys could be returned. What, 
then, became of the lands within the reservation which had not, at that 
date, been effectually appropriated by the issue of patents or by loca- 
tion and proper return of survey? Being no longer subject to entry as 
bounty lands, were they to remain a barren wilderness—wild lands, 
subject to no control—or were they released from reservation and sub- 
ject to disposal by the United States? Manifestly the latter, and by 
authority of section 3 of the act of 1804, which has never been repealed, 
but which, being no longer held in abeyance by the numerous acts ex- 
tending the time for locating Virginia military land warrants and 
returning surveys thereon, now becomes fully operative, and under its 
_ operations located lands the surveys whereof had not been returned 
to the General Land Office were as much at the disposal of the United 
States as were those upon which no location had been made. The lands 
thus subject to disposal must so remain until disposed of or until later 
legislation changing the conditions. The next legislation in the nature 
of extension of time to those entitled to Virginia military bounty lands 
was the act of December 9, 1854 (10 Stat., 598). This act allowed those 
who had made entries prior to January 1, 1852, two years from the 
date of its passage in which to make and return their surveys of lands 
covered by such entries. The provisions of the first section of the act 
of 1838, relative to former entries and surveys, which had in all subse- 


‘ 
DECISIONS RELATING TO THE PUBLIC LANDS. 15 


quent acts down to that of 1850 been re-enacted and continued in force 
are not found in the act of 1854. This act omitted to mention sur- 
veys made prior to its passage. It did not, as did the preceding acts, 
provide for the return of “surveys which may have heretofore been 
made,” but did provide for the making and returning of surveys on en- 
tries made prior to January 1, 1852. In other words, it had sole refer- 
ence to such surveys aS might be made subsequent to the date of its 
passage and within two years therefrom. 

Now, it cannot be presumed that Congress inadvertently, or without 
purpose, made the omission. Its purpose must have been to exclude 
surveys made prior to the passage of the act. Suchis the plain import 
of the language of the act. On the 3d of March, 1855, Congress passed 
another act (10 Stat., 701), the first section of which is a repetition in 
identical words ot the act of 1854, except that it further extends the 
time for making and returning surveys by allowing two years from and 
after its passage for such purpose. The second section repeals the act 
of 1854, evidently for the reason that, this act having taken its place, 
there was no longer any occasion for its existence. So we still find no 
provision since the act of 1850 for returning old surveys. 

The next act relative to these lands was that of February 18, 1871 
(16 Stat., 416), providing for the cession to the State of Ohio, upon cer- 
tain conditions, of such of them as remained “‘unsurveyed and unsold.” 
This act in effect recognized the force of section 3 of the act of 1804 
and the authority of the United States to dispose of the unappro- 
priated lands in the Virginia military district in Obio, and simply pre- 
scribes the manner and direction of the a a of certain of those 
lands. 

This brings me to a consideration, in its chronological order, of the 
act of May 27, 1880 (21 Stat., 142), and its effect upon the survey-in 
question. The purpose of this act was, among other things, “to con- 
strue and define” the act of 1871. In so doing it limited the cession 
to the State to lands— | 

Unappropriated, and not included in any survey or entry within said 
district, which survey or entry was founded upon military warrant or 
warrants upon continental establishment. 

This excepted (1) all lands which had been appropriated by patent 
or by location and legal return of survey, and (2) all lands covered by 
entry or survey which had not been legally returned. This second ex- 
ception did not rest on any want of legal title in the United States to 
the lands described, but was evidently made on the ground of policy 
and in recognition of certain equitable rights which during a long 
series of years had grown up in the occupants of said lands. The act, as 
a whole, like that of 1871, recognized the vitality and operation of the 
third section of the act of 1804, by authorizing the disposal to the 
State. If the title were not in the government, how could it, by cession 


16 DECISIONS RELATING TO THE PUBLIC “LANDS. 


or otherwise, confer title; and if it did not have the right of disposal, 
how could it make disposal as the act provided it should? 

Section 2 of the act of 1880 declared valid “all legal surveys returned 
to the Land Office on or before March 3, 1857, on entries made on or 
before January 1, 1852.” This section, like the preceding one, was in- 
tended to protect certain equitable rights which by purchase and occu- 
pation has attached to the lands covered by such surveys. If patent 
had issued, the title of occupants holding thereunder should not be 
attacked because of some technical defect in the preliminary proceed- 
ings leading to that patent. If no patent had issued, the occupant, 
holding under an equitable title coming to him by purchase, and hav- 
ing possibly for its original foundation a tax title from the State, or 
perchance a contract of purchase from the person in whose name the 
survey was made, shall be protected and remain in undisturbed pos-. 
session, even though the actual amount of land in any case be in ex- 
cess of that authorized by the warrant on which the survey was made. 

Section 2 finds a basis in the maxim that “ the law favors quiet and’ 
repose.” Under it the applicant for patent in this case can have no 
claim, for it contains no provision authorizing the issue of patents; and 
if it contained such provision, the applicant would not be benefited 
thereby, because the survey under which he claims was not returned to 
your office prior to March 3,1857. It is contended, for the applicant, 
that the words “land office,” as found in the section, mean the office of 
the principal surveyor of the Virginia military district at Chillicothe, 
and that as the survey No. 12096 had been filed in that office prior to_ 
1857, tt is valid within the meaning of the law. The fallacy of this 
proposition has been so clearly set forth in your decision that I deem 
its further discussion unnecessary. It is sufficient to say that, in the 
light of all previous legislation relative to the return of these surveys, 
as well as in view of the manifest propriety and necessity of such papers 
lodging in the General Land Office (in order that they may becume 
complete public notice of the fact of survey), there can, I think, be no 
doubt that by the term “land office,” as used in section 2, is meant the 
General Land Office. | 

Does the application come within the provisions of the third : section 
of the act of 1880? That section allows three years from and after the 
passage of the act in which “to make and return” surveys on entries 
made ‘on or before January 1, 1852.” It will be observed that it con-- 
tains two restrictions as to time: First, the entries must have: been 
prior to January 1, 1852; and second, the survey must be made and re. 
turns within three years from and after the passage of the act. The 
latter restriction clearly excludes the application under consideration, 
for the reason that the survey upon which it is based was made long 
anterior to the passage of the act of 1880, to wit, in December, 1822. 

The remarks made on foregoing pages hereof as to the effect of the 
acts of 1854 and 1855, are applicable in this connection, and need not be 
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enlarged upon. In this act, as in those, the language “from and after 
the passage of this act to make and return their surveys” occurs, and 
for reasons already given relates exclusively to surveys made after the 
passage of the act. On such surveys only can patents properly issue. 
The tenor of the act as a whole clearly indicates that Congress had 
in view the protection and preservation of certain equitable titles to 
lands within the Virginia military district in Ohio, which were held by 
persons who had come into possession in the belief that they had ac- 
quired full legal title. It is not to be supposed that any part of the act 
having this object in view is by a strained construction to be given 
such effect as would defeat and destroy the very equities it was de- 
signed to protect. In other words, Congress did not intend to place in 
the law a section which, as between stale equities based upon old sur- 
veys made twenty-five or fifty, or, as in this case, sixty years ago, and 
allowed to slumber ever since, and living rights based upon purchase 
and occupancy, would favor.the former to the destruction of the latter. © 
Tn these considerations is found the reason of the law for the exclusion 
of surveys made prior to the passage of the act, they being surveys from 
thirty to seventy-five years old. I find no authority of law for the grant- 
ing of patent as asked on survey 12096, in the Virginia military dis- 
trict in Ohio, and your decision is, for the reasons herein stated, affirmed. 


MILITARY BOUNTY LAND WARRANTS. 
JOHN F. Tipton. 


-The only act of Congress which confers authority to issue patents for such lands is 
that of May 27, 1880, which is restricted to cases of entries madeprior to January — 
1, 1852, and not surveyed. 


| Commissioner McFarland to John F. Tipton, Bloomington, Ill., April 3, 
1882. 


You are informed in answer to your letter of the 10th February last, 
that an examination of the records of this office shows that entry No. 
386 for 1,000 acres of land inthe Virginia military district, Ohio, founded 
on Virginia military land warrant No. 738, for 7,000 acres, issued to 
Mace Clements, a surgeon in the continental line in the war of the Rev- 
olution, was made by him August 1,1787, andsame carried into survey in 
his name November 13, 1787, which was ‘examined and recorded” in 
the surveyor’s office of said district, March 28, 1788, but never returned 
to this office for patents. 

You are further advised that there is now no authority of law for the 
issue of a patent in the case, should the said survey, etc., be now re- 
turned for such purpose. 

The only existing act of Congress which confers aaiionts to issue 
patents for lands in the said Virginia military district, Ohio, is that 
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approved May 27, 1880, and this by express terms is restricted to cases 
of entries made prior to January 1, 1852, and notsurveyed. It author- 
izes the survey of such entries at any time within three years from and 
after the passage of the act, and the return thereof to the surveyor’s 
office for record ; and upon the filing of the plats and certificates, war- 
rants, or certified copies of warrants, at this office, the persons entitled 
may receive patents for the same. | 

The entry of Mace Clements having been carried into survey long 
anterior to the said act of May 27, 1880, is not embraced in the pro- 
visions thereof authorizing the issue of patents. 


DELIVERY OF PATENT—INCOMPLETE RECORD. 
ANTONIO D. MARTINEZ ET AL. 


When patents have been prepared, signed by the President’s secretary, countersigned 
by the recorder, except that the day and month of signing and sealing the 
President’s name and the signatures of his secretary and of the recorder have not 
been inserted, the record is incomplete, the title has not passed, and delivery of 
patent cannot be legally demanded. 


Commissioner McFarland to Messrs. Wilshire & Sibbald, Washington, 
D, C., May 24, 1882. 


I have duly considered your application and demand of 27th ul- 
timo, in which as attorneys for claimants you seek the delivery to 
you of certain patents which you allege to have been heretofore exe- 
cuted by the proper officers of the United States upon entries made in 
the Pueblo land district, Colorado, to wit: 

Final certificate No. 789, dated April 2, 1881 (homestead application 
No. 1786), by Antonio D. Martinez, for south wos + sec. 32, T. 3358., R. 
63 W., 6th P. M., containing 160 acres. 


+ % *% # * * ¥ 

You represent that said respective entrymen have in all respects 
complied with the law, and that said patents were on the 15th day of 
March, 1882, transmitted by my letter of that date to the President of 
the United States, to be executed by him, and were executed on that 
day in the manner prescribed by law, and on the same day were counter- 
signed by the proper recording officer of this office and duly recorded, 
and have not been transmitted to said patentees. 

An examication of said patents shows that they are signed for the 
President by his secretary, and countersigned by the recorder of this 
office; have the seal of this office attached, and are noted as having been 
recorded in vol. 8 on certain pages thereof. The day and month of the 

signing and sealing is stillin blank, sucly dates not having been in- 
 serted in the patents. 

The patent record is incomplete in that the day and month of the 
signing and sealing of the patents, the President’s name, and the sig- 
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natures of his secretary and of the recorder of the General Land Office 
have not been filled in. 

Jt appears that on the 21st of March last John Mullan, of counsel for 
coal land contestants, addressed a Jetter to me, stating in substance that 
the lands described in said entries would be contested as being of coal 
lands, and that affidavits in support thereof would be forwarded by 
mail, and asked that patents should not issue for the next few days in 
order to enable said affidavits to reach this office. 

The completion of patents and the record thereof was at once sus- 
pended, and on March 27th affidavits were filed here alleging that the 
lands covered by said entries were valuable coal lands; valueless for 
agricultural purposes, and that no person resided thereon July 10, 1875, 
nor since that date, nor had the land ever been improved by plowing,. 
breaking or otherwise, and that the proceedings for patents were fraud- 
ulent. 

The district land officers at Pueblo, Colo., were, on the 8th ultimo, 
directed to order a hearing, under usual course of procedure, to deter- 
mine the character of the land and the good faith of the homestead 
claimants; and me of the patents (in the condition aforesaid): 
was suspended. 

The character of the affidavits submitted (and which were mailed to 
the district land office for use at the trial) is such as to make it my clear 
duty to suspend issue of patents and order such hearing unless the 
patents have passed beyond Executive control, and thereby are subject 
to delivery to the parties named therein as patentees, and the title to 
the land has consequently passed from the Jurisdiction of the Executive 
Department of the government. 

You insist that the patents have been duly executed; that they bear 
on their face by indorsement that they have been signed, sealed, and 
recorded, giving page of record, and that these are attested by the sig- 
nature of the recorder; and that these things having been done, there 
is nothing left to the discretion of this office; but the duty mandatory 
under the statutes, as construed by the supreme court, of completing 
the record and delivering the patents, remains. 

In support of this construction of the law you refer to the cases of 
MecGarrahan v. New Idria Mining Company, p. 590, Lewis’s Leading 
Cases, Leroy v. Clayton, pp. 599 to 601 and 602, Lewis’s Leading Cases 
and to McBride v. Schurz, decided by the supreme court of the United 
States and found in Copp’s Land Owner, vol. 7, page 152; also to certain 
other authorities. 

You rely upon the case of McGarrahan v. New Idria Mining Com- 
pany, as establishing that when the patent has been signed by the 
President, countersigned by the recording officer, and sealed with the 
seal of the General Land Office, the patent is complete, and that the 
last act required to complete the patent is the countersigning by the 
recorder. 
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It must be borne in mind while seeking direction from this decision, 
that the point before the court and under discussion’ was whether the 
record kept in this office for the recording of patents and relied upon 
by McGarrahan, proved a conveyance by the United States of the land 
in controversy; that McGarrahan contended that the record was of itself 
a grant; or, if not, that it proved the issue of a Pee which did grant 
the legal title to the property involved. 

In discussing the case the court said: 

The record of this patent is evidence of the grant, but not the grant 
itself. It is evidence of equal dignity with the patent, because, like the 
patent, it shows that a patent containing the grant had been issued. 

The record called for by the act of Congress is made by copying the 
patent to be issued into a book kept for that purpose. The effect of the 
record, therefore, is to show that an instrument such as is there copied 
has actually been prepared for issue from the General Land Office. If 
the instrument as recorded is sufficient on its face to pass the title, it is 
presumed that the grant has actually been made; but if it is not suffi- 
cient no such presumption arises. 

The public records of the Executive Departments of the government 
are not like those kept pursuant to ordinary registration laws intended 
for notice, but for the preservation of the evidence of the transactions 
of the Department. 

The court found that the record did not show a patent countersigned 
by the recorder, and thatit (the record) was not sufficient to prove title 
in the party under whom McGarrahan claimed. 

So far as said reasoning of the court can find any application in this 
ease, it shows that when a patent has been issued, a correct record 
thereof is presumed to have been made in this office, and that a copy of 
an incomplete record cannot prove the issue of a patent. To illustrate: 
acopy of the record of the patents now in question would not prove 
their issue. 

{In thecase of Le Roy v. Charles Clayton et al., 2 Sawyer, 493 (Lewis’s 
Leading Cases, 598), the leading points passed upon by the court relate, 
first, to the power of the Commissioner to cancel a patent after the party 
entitled had refused to accept it and with his consent; and, second, his 
power to cancel without: the consent of the patentee. It was decided 
affirmatively as to the first and negatively as to the second proposition ; 
but in both the patents were fully recorded and the patents completed 
in all respects. That case is not identical with the one under consider- 
ation, and the points decided are not those now presented. It is true 
the court said: 


The patent of March 1, 1870, took effect from the moment it was 
signed by the President and passed the great seal, certainly from the 
time it was recorded in the proper record and dispatched to the sur- 
veyor-general of California to be delivered to the claimants. But this 
is manifestly no guide in the present case. 


This language was directed toa state of facts entirely different from 
that under discussion, and even were it otherwise, it would be necessa- 
rily regarded as of dubious import. 
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In fact no ease cited by you as authority for your present demand 
constitutes a clear precedent for my action in this case. 

The most recent decision relied upon is that of McBride v. Schurz. 
But this case only involved the duty of the delivery of a patent, about 
the perfection of which as well as the record thereof there was no ques- 

tion. 

The court, however, decided that title passed by matter of record. 
Referring to the officers of the Land Department the court said: 


From the very nature of the functions performed by these officers, 
and from the fact that a transfer of title from the United States to an- 
other owner follows their favorable action, it must result that at some 
stage or other of the proceedings their authority mm the matter ceases. 
It is equally clear that this period is at the latest, precisely when the 
last act in the series essential to the transfer of title has been performed. 
Whenever this takes place the land has ceased to be the land of the 
government, or, to speak in technical language, the legal title has passed 
from the government and the power of these officers to deal with it has 
also passed away. 

In the case of Marbury v. Madison, this court was of opinion that 
when the commission of an officer was signed by the President and the 
seal of the United States affixed to it, the commission was complete, 
and the officer appointed entitled to its possession, so that he could en- 
force its delivery by the writ of mandamus. In regard to patents for 
land it may be somewhat different, and it is not necessary in this case 
to go quite so far. But we may well consider that in a}l nations, as far 
as we know, where grants of the property of the government or of the 
Crown are made by “written instruments provision is made for a record 
of these instruments in some public government office. 

Our experience in regard to Mexican, Spanish, and French grants of 
parts of the public domain purchased by us from those governments 
teaches us that such is the uniform law of those countries. 

We have already shown that under the English lawsall letters patent 
are enrolled, and that this is the last act in the process of issuing a 
patent which is essential to its validity. 

The acts of Congress provide for the record ofall patents for land in 
an office and in books kept for that purpose. An officer, called the re- 
corder, is appointed by law to make and to keep these records. This offi- 
cer is required to record every patent before it is issued and to counter- 
sign the instruments to be delivered to the grantee. 

This, then, is the final record of the transaction, the legally appointed 
act which completes what Sir William Blackstone calls title by record ; 
and when this is done the grantee is invested with that title. 


While this case is not identical with that under consideration, yet it 
was necessary for its adjudication to determine at what stage of pro- 
ceedings in the preparation of a patent the authority of the Executive 
officer ceased. 

The court undertook to decide, and in my judgment did decide, just 
when that authority ceased, and the party claimant became entitled to 
his patent. Its decision was that “title did not pass by delivery of the 
patent, but that the title was ‘title by record,’ and that the grantee was 
invested with that title when the record and patent were complete.” 
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The court said, referring to the recorder: 


This officer is required to record every patent before it is issued and 
to countersign the instrument to bedelivered tothe grantee. This, then, 
is final record of the transaction, ete. 

From this language you insist it follows that the patent having been 
countersigned by the recorder, such last act has been performed; that 
your clients are invested with title and delivery of patents is due. 

The court, however, cannot be interpreted as intending by said lan- 
guage to specify the exact order of proceedings necessary in the issue 
ofapatent. It referred to said acts of recording and countersigning as 
being the last acts essential to the record; and the gist of the opinion, 
as I understand it, is that when these last acts have all been performed, 
and nothing further is left to be done by this office in preparing, sign- 
ing, sealing, and recording the patent, the “title of record” passes and 
the delivery of a patent becomes a duty concerning which no discre- 
tion can be exercised by the Executive officers, and no further jurisdic- 
tion over the land remains in them, 

The several acts of recording and countersiguing and sealing the 
patent are substantially contemporaneous, and altogether constitute 
the title of record. The fact that any one of those acts in the order of 
the proceedings is prior or subsequent to some other of said acts, all of 
which are essential, and together constitute one complete proceeding, 
is, in my opinion, immaterial; and until all of said acts, including the 
perfection of the record, have been completed, the title remains in the 
United States and in the jurisdiction of this Department. — 

In fact, in this case, the completion of said record was designedly 
postponed iu order to retain the jurisdiction essential to a determina- 
tion of the questions raised by the affidavits alleging fraud. 

I therefore decline to deliver said patents, and would add that after 
your demand for their delivery, to wit, on the 2d instant, my previous 
order for a hearing was suspended to await the disposition of the ques- 
tions raised by you. 

Your appeal from this ruling will be entertained, under the rules of 
practice. 


es oy 


DELIVERY OF PATENT—INCOMPLETE RECORD. 
ANTONIO D, MARTINEZ. 


Until the record of the completed patent has been made, the Executive has retained | 

something of jurisdictional authority. The Department has not power to direct 
the Commissioner to deliver the unrecorded patent. Commissioner’s decision of 
May 24, 1882, affirmed. . 


Secretary Teller to Commissioner McFarland, March 26, 1888. 


I have considered the appeal of Messrs. Wilshire and Sibbald, at. 
torneys for homestead claimants, from your decision of May 24 last 
‘declining to deliver certain undated patents, the records thereof not 
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having been perfected, issued in the name of Antonio D. Martinez and 
others. The appeal is in the nature of a motion for a mandamus to the 
Secretary to compel the Commissioner to “deliver certain undated pat- 
' ents, of which there is no record—because an incomplete record is not a 
record—in your office. The facts, which are undisputed, are set forth in 
your opinion, and need not be repeated ; and upon these facts a ques- 
tion of law arises, whether the unrecorded patent is, under the circum- 
stances, such a one as a court would compel the Commissioner or the 
Secretary to deliver. I am of the opinion that no court would direct 
either yourself or myself to give up possession of the paper which these 
homestead claimants now seek. Whatever bearing the cases cited by 
the attorneys for the claimants in their brief or oral argument may 
have upon the question involved in this case I deem it unimportant to 
discuss, as [am convinced that the case of the United States v. Schurz 
{12 Otto, 378), from which you largely quote to sustain your conclusion, 
completely disposes of the present application, because it shows the 
latest views of the supreme court of the United States on the power of 
the Land Department over patents and records by which title to public 
lands from the United States is acquired, and sets forth the extent of 
the jurisdiction of the supreme court of the District over the acts of 
Executive officers of the government in general, and in what eases it 
is the duty of the Secretary of the Interior to deliver patents when 
demanded. From this decision it must be ascertained what would be 
the result of an application for a mandamus by the claimants to the 
supreme court of the District on a refusal by the Commissioner to deliver 
an unrecorded patent. Thatcourt, following the language of the United 
States ». Schurz, would doubtless hold that the Commissioner has not 
exercised finally his discretion in the case at bar; his last official act 
necessary to transfer title to the claimants has not been performed; 
one of the conditions precedent to the issuing of patents from the Gen- 
eral Land Office has not been observed, namely, the record of the com- 
pleted patent has not been made in the book kept for that purpose (R. 
S., 458), and until that is done the Executive has still retained some- 
thing in the nature of judicial authority. The value of a delivered and 
presumably recorded patent is really the question discussed by the ap- 
pellant’s attorneys; but that is a different question from that presented 
by the record, which is, whether I have power to direct you to deliver 
the unrecorded patent to the claimants, which in my opinion would be 
a@ violation of the law. 

It will be noticed that I have not discussed the question whether the 
undated paper is technically a patent or not; that seems to me to be 
unnecessary, inasmuch, as accepting the views of the appellants on that 
subject, I still believe that I would have no right to direct you to deliver 
the patent before the record of the same is madein your office. 

The appeal is dismissed. 
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HOMESTEAN—ABSENCE ON ACCOUNT OF DROUGHT. 
MARTIN A. ADAMS. 


A homestead party absent on account of severe drought, under act of June 4, 1880, 
was constructively residing upon his land, and in case the statutory period of five 
years’ settlement and cultivation expired during such absence final proof may be 
made as though he were actually residing upon the land claimed. 


Commissioner McFarland to register and receiver, Larned, Kansas, Novem- 
ber 3, 1881. 


JT am in receipt of your letter of June 28, 1881, transmitting, on ap- 
peal from the decision of your office, the final proof papers of Martin 
A. Adams for the NW. 4, 28, 21, 21 W., rejected by you for the reason 
that the claimant absented himself from the tract in question in J uly, 
1880, under the act of June 4,1880, and has not since that time returned 
thereto to resume and perfect is settlement, as required by the first 
section of said act. 

It appears that Martin A. Adams made homestead entry 507 on above 
described land March 14, 1876, and has resided upon and cultivated the 
same since December 12,1875; that he lost bis crops in the year of 1879 
and also in the year 1880, on account of the severe and unusual drought 
in those years, and that he was therefore compelled to go away to work 
in order to support his family. I am of the opinion that the act of 
June 4, 1880, does not contemplate that in cases where homestead claim- 
ants have left their claims under the said act by reason of extreme 
drought, and where the five years from date of entry would have ex- 
pired during said absence, the parties should be required to return to 
their land and live thereon before being allowed to make final proof, 
but rather that they are to be considered as constructively Pesiae 
upon the land embraced in their entries. 

Your decision is therefore reversed, and you will, upon payment of the 
commissions due, issue final papers in the case. 
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HOMESTEAD—ADDITIONAL ENTRY. 
ANNIE ANDERSON. 


' The act of March 3, 1879, comprehendsand includes all persons who in any manner by 
original entry or by operation of law have succeeded to the right to make fi- 
nal proof, 


Secretary Kirkwood to Commisstoner McFarland, December 19, 1881. 


I have considered the appeal of Annie Anderson (formerly Annie 
Middleton) from your predecessor’s decision of February 8, 1881, reject- 
ing her application, as widow of Joshua Middleton, deceased, to make 
additional homestead entry of the 8S. 4 of NW. 4 of Sec. 14, T. 18, BR. 
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14 W., Grand Island district, Nebraska, under act of March 3, 1879. 
(20 Stat., 472.) 

Joshua Middleton made homestead entry No. 7338, February 20, 1878, 
of the N. 4 of the NW. 4 of said section, and appears to have complied 
with the requirements of the law to the date of his death, October 15, 
1878. 

The reason given or your office for rejecting the claim was that the 
right conferred by this act is a personal one, limited to the individual 
who made the original homestead entry. 

The act provides for additional entry upon prescribed conditions by 
‘any person who has, under existing laws, taken a homestead on any 
even section within the limits of any railroad or military road land. 
grant,” ete. Its provisions are remedial, and while the beneficiaries 
take by descriptive words, thus confining the grant to a personal right, 
the spirit of the act must be observed in recognizing whomsoever may 
have been proper objects of relief, if pointed out with reasonable clear- 
ness by the descriptive language employed. 

I am of the opinion that the words ‘‘ who has under existing laws 
taken a homestead” comprehend and include all persons who in any 
manner, by original entry or by operation of law, have succeeded to 
the right to make final proof and payment of fees and take the patent 
for the land. As this right is cast upon the widow by operation of law, 
she must be held to have taken the homestead under existing laws, and 
should not by narrow and inequitable construction be deprived of the 
benefit of the amendatory statute. 

Your decision is accordingly reversed. 


ee 


Ee 6 , HOMEST#AD—ACT OF JUNE 15, 1830. 
‘ Die ae oo GEORGE W. MLUGHAN.* 


Pukebnss may be made under the second section of the act of June 15, 1880, though 
the entry was void at inceptiou. 
Commissioner McFarland to register and receiver, Benson, Minnesota, 
August 25, 1881. 


It appears from our records that George W. Maughan made home- 
stead entry No, 10236, December 10, 1879, N. 4, SW. 4, Sec. 22, T. 124, 
R. 43. The homestead affidavit was made before the clerk of the court, 
the party alleging that he was a single man and was Pesiing on the 
land which he desired to enter. 

In the case of Peter G. Gorden v. Maughan, involving the above- 
described entry, and now pending before this office on appeal, you de- 
cided that the party had failed to meet the requirements of the statute 
‘in regard to residence and cultivation, and that the entry was void 
from its inception, for the reason that the testimony showed that the 
claimant was not residing upon the land at the date of his entry. 


* This decision was affirmed by the Secretary, April 28, 1882. 


26 DECISIONS RELATING TO THE PUBLIC LANDS. 


I am in receipt of your letter of the 16th ultimo, transmitting the 


application of Maughan to make cash entry of the land in question under ~ 


the second section of the act of June 15, 1880, on appeal from your de- 
cision rejecting the same on the ground that you held the entry to be 
invalid in its inception. 

It is now held by this office that a party having made entry of land, 
properly subject to such entrv, prior to the passage of the act of June 
15, 1880, is entitled to make cash entry of the land, under the second 
section of said act, although the homestead entry may have been in. 
valid in its inception. You are therefore directed to allow Maughan 
to make cash. entry of said land, and when the purchase money is paid 
and the entry made of record promptly report the fact to this office. 


J p? l gt ae | 
y DESERT LAND—FINAL PROOF. 


ow | 
WALLACE v. BOYCE. 


In the desert land act the intendment of the statute is to provide for the reclamation 
of such lands from their desert conditiou to an agricultural state. Congress 
specified water as the means to that end, but the mere conveying of water upon 
the land is not a fulfillment of the law unless in sufficient quantity to prepare 
such land for cultivation. The final proof must show that it has been so re- 
claimed. | 


Secretary Teller to Commissioner McFarland, August 2, 1882. 


Pursuant to departmental order of August 12, 1881, in the case of 
William Wallace v. James Rk. Boyce, involving desert land entry No. 
62 of the W.4 of SH. 4 and SW. +4 of Sec. 25, T.10 N., R. 3 W., Helena 
district, Montana Territory, a hearing was had at the local office No- 
vember 10, 1881, to the end that Wallace might have an opportunity to 
verify his allegations touching Boyce’s failure to comply in good faith 
with legal requirements. 

It appears that Boyce made final proof, F. C., No. 42, September 1, 
1880, whereupon Wallace filed affidavit of contest alleging (1) that the 
defendant had not reclaimed and cultivated said land as required by 
the desert land act; (2) that he was not the owner of enough water to 
irrigate his land; (3) that he was not the owner of a ditch or ditches 
from the source of supply to the land; (4) that the ditches through 
which the water was conveyed were not of sufficient capacity to prop- 
erly irrigate the entire tract. 

The act in question, commonly called the desert land act (19 Stat., 
377), prescribes “ that it shall be lawful for any citizen of the United 
States, . . . . upon payment of twenty-five cents per acre, 
to file a jectaration under oath” with the proper register and re- 
ceiver— 


That he intends to reclaim a tract of desert land, not exceeding one 
section, by conducting water upon the same, within the period of three 
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years thereafter: Provided, however, that the right to the use of water — 

- by the person so conducting the same, on or to any tract of desert land 
of six hundred and forty acres, shall depend upon bona fide prior ap- 
propriation ; and such right shall not exceed the amount of water act- 
ually appropriated and necessarily used for the purpose of irrigation 
and reclamation, ete. 

A careful examination of the testimony adduced at the hearing dis- 
closes substantially the same state of facts that existed at the date of 
the initiation of contest, excepting perhaps that the capacity of Boyce’s 
main ditch had been inaterially diminished meantime by reason of ob- 
structions of tailings and débris from the mines along the upper part 
of Dry Gulch, from. which source Boyce indirectly derived his watev, 
not by virtue of a “bona fide prior appropriation,” but by mere suffer- 
ance. It thus appears that the only improvements upon the tract evi- 
dencing any intention on his part to reclaim the same from its desert 
state consist of a main ditch and two lateral furrows (from which the 
loose earth had never been removed), and that only about fifty of the 
two hundred and forty acres could be properly irrigated thereby. 

You state that— 

Though this office deemed it proper, in preparing the final proof 
blank forms under said act, to insert questions as to the cultivation 
and growing of agricultural crops upon the lands entered : 
there is nothing in the language of the statute requiring proof of cul- 
tivation or of the growing of agricultural crops upon the land entered 
as a prerequisite to the issuance of patent therefor. 

It would appear from this finding that you regard the instructions 

as in contravention of law. I do not so construe the act. The law 
allows entry for the purpose.of reclaiming by irrigation lands that 
without such reclamation will not produce any agricultural crop. The 
final proof must show that it has been so reclaimed “by conducting 
water upon the same” as required. _The forms of proof are drawn with 
direct reference to the proof of such facts as will show compliance by 
showing results. They are clearly in furtherance of the law, and au- 

_ thorized by the power to make all proper regulations to enforce in the 
land administration whatever is not specifically prescribed by statute. 
Besides, these regulations were promulgated by your office with ex- 
press approval of the head of the department, and you are not author- 
ized to declare them void or violative of the law. 

* The primal question to be determined is the signification of the word 
“reclaim,” as the same is used in the statute. It is presumable that 
Congress used this word in its ordinary acceptation, which, according 
to Webster, is: : 

To reduce by discipline, labor, cultivation, or the like, to a desired 
state; to rescue from being wild, desert, waste, submerged, or the like; 
as to reclaim wild land, overflowed land, ete. 

Hence, 1 am of the opinion that the intendment of the statute is to; 
provide for the reclamation of such lands from their desert condition tol 
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an agricultural state. Congress specified water as the means to that 
end, but the mere conveying of water upon the land is not a fulfillment 
of the law, unless in sufficient quantity to prepare such land for culti- 
vation. It would be imputing a vain intent to the statute to interpret 
the same as requiring a mere occasional seepage of water upon such 
land, which in itself would not materially change the original status 
of the same so far as agricultural purposes are concerned. : 

Inasmuch as it has been proved to my satisfaction that Boyce has | 
failed to comply in good faith with what I conceive to be the require- 
ments of the statute his entry should be canceled. A, 

Your decision is accordingly reversed. 


DESERT LAND ENTRY—NON-ASSIGNABLE, 


CHARLES BOWLING. 


The desert land act restricts entries to six hundred and forty acres each, and prohibits 
one person from making more than one entry. 

To recognize the assignability of desert land claims would be to acquiesce in an eva- 
sion of the law and to enable one person to acquire the title to an amount of land 
in excess of the legal limitation. | 


Commissioner McFarland to the register and receiver, Lake View, Oregon, 
March 2, 1883. 


I ain in receipt of the register’s letter of November 29, 1882, in which 
he states that Mr. Charles Bowling, Fort McDermit, Nev. claims to be 
the assignee of three desert land entries made at your office, to wit: 
No. 38 made by Moses Seigle, September 3, 1877; No. 7 made by Ar thur 
W. Fisk, October 8, 1877, and No. 11 made by Cornelius Ryan, May 7 
1878, all upon unsurveyed land in T. 41 S., R. 42 E., in the State of Ore- 
gon near the line of the Fort MeDermit hay reserve. 

The register states that Mr. Bowling desires to submit final proof for 
the land, and asks instructions from this office inregard to the matter. 

The desert land act restricts entries to six hundred and forty acres 
each, and prohibits one person from making more than one entry. 

To recognize the assignability of desert land claims would be to ae- 
quiesce in an evasion of the law and to enable one person to acquire 
title to an amount of land in excess of the legal limitation. 

It has been held by the honorable Secretary of the Interior that 
desert land claims are not assignable, and that no rights pass to the 
purchaser when such assignments are made, 8. W. Downey (2 C. L. L. 
1381). 

The application of Mr. Bowling is accordingly rejected. 
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HOMESTEAD—ADDITIONAL ENTRY. 
EDWIN D. SEWALL. 


A homestead claimant, otherwise qualified, nay make an additional homestead*entry 
under the act of March 3, 1879, notwithstanding his original homestead entry 
was changed to a cash entry under the act of June 15, 1880. | 


Acting Commissioner Holcomb to register and receiver, Fergus Falls, 
Minnesota, July 1, 1881. — 


With your letter of April 16, 1881, you transmitted proof made by 
Edwin D. Sewall, under circular of this office, dated September 20, 
1879, for the purpose of securing his right to an additional homestead 
entry under act of March 3, 1879, his original entry No. 3862, N. 4 of 
SW. 4 sec. 20, T. 128, R. 45, having been made March 19, 1878, at which 
time he was restricted by law to 80 acres, the land being of the double 
minimum or $2.50 class. 

By my letter “ C,” of the 29th of April, you were instructed to allow 
‘the additional entry, although the party had not fully complied with 
legal requirements respecting residence upon his original homestead. 

Under date of May 14, 1881, you inform this office that Mr. Sewall 
immediately after making the proof referred to above and filing his ap- 
plication for an additional entry, made cash entry No. 2266, under act 
of June 15, 1880, for the land embraced in his original entry, and you 
ask whether under existing circumstances *“ he is entitled to an addi- 
tional entry under act of March 3, 1879; and, if so, what conditions are 
necessary for him to obtain patent for the tract.” ; 

I am of opinion that the party’s right to make an additional entry 
under the act of March 3, 1879, remains, though he may have changed 
his original homestead to a cash entry under the act of June 15, 1880. 

Upon making such additional entry the party will be required to es- 
tablish an actual residence upon the land embraced therein and con- 
tinue the same with cultivation for such time as may be necessary with 
the residence upon and cultivation of his original homestead, prior to 
date of cash entry, to aggregate the full legal period of five years. 

The act of March 3, 1879, provides that ‘‘ any person who has, under 
existing laws, taken a homestead on any even section within the limits 
of any railroad or military road land grant, and who by existing laws 
shall have been restricted to eighty acres, may enter, under the home- 
stead laws, an additional eighty acres adjoining the land embraced in 
his original entry, if such additional land be subject to entry.” 

You will observe that the only conditions precedent are that the origi- 
nal entry shall have been made prior to the approval of the act; that 
the land entered shall have been of the class described; that the party 
shall, at date of original entry, have been restricted by existing laws to 
eighty acres, and that the land applied for must be contiguous to the 
original homestead and subject to entry. 
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In the case under consideration the conditions necessary to entitle the 
party to additional privileges are shown to exist, and the party is un- 
doubtedly entitled to avail himself of those privileges, although his origi- 
nal homestead has been changed to a cash entry. 

A party who had thus changed his homestead entry could not make 
a new entry under the act of March 3, 1879, for the reason that there 
is no provision of law under which a valid cash entry may be surren- 
dered, and the act referred to requires that a party seeking to make a 
new entry under its provisions must surrender his original entry to the 
United States for cancellation before the right to make a new entry can 
be extended to him. You will inform Mr. Sewali respecting his rights 
as set forth herein, and in letter “C,” of April 29, 1881, referred to 
above. | 

In future, when submitting cases of any kind to this office, you are 
requested to state fully all facts respecting the same, that instructions 
necessary may be based upon a thorough knowledge of the case in point. 
Your failure to embody, in your letter transmitting Mr. Sewall’s proof, a 
statement of the fact that he had availed himself of the privilege granted 
by act of June 15, 1880 (your returns for the month in which his cash 
entry was made not having reached this office at date of my letter of 
April 29, 1881), was, to say the least, a careless act, and might have 
caused this office to commit a serious error. District officers are ex- 
pected to exercise great care in the submission of special cases, and make 
in their letters of transmittal] full and impartial statements of all facts 
respecting the same with special reference to the questions of points upon 
which fhey desire information or instruction. 


pGb2 Ie | —n 


5 MILITARY RESERVATION—ENTRY—POWEER OF PRESIDENT. 


-Where a homestead eutry of public lands has been made by a settler the land so en- 
tered cannot, whilst such entry stands, be set apart by the President for a mili- 
tary reservation, even prior to the completion of full title in the settler. But 
lands covered by a pre-emption filing may be so set apart any time prior to proof 
and payment. . 

DEPARTMENT OF JUSTICE, 


Washington, D. C., July 15, 1881. 


Sir: By a letter received from the chief clerk of your Department, 
dated the 27th of May last, inclosing papers relative to the proposed 
withdrawal of lands for a military reservation on the Rio de la Plata, 
in Colorado; I am informed that you desire my opinion upon this ques- 
tion : | 

Where public lands have been surveyed, and pre-emption filings or 
homestead entries have been made in accordance with law, may the 
Executive, prior to the completion of full title in the settler, set apart 
and declare a military reservation embracing the lands of said settler? 

I have now the honor to state to you my views thereon: 

That the President has power to reserve from sale and to set apart, 
for public uses, such portions of the public domain as are required by 
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the exigencies of the public service to be appropriated to those uses 
is too well established to admit of doubt. In the case of Grisar v. 
McDowell (6 Wall., 381), the supreme court remark: 

From an early period.in the history of the government it has been 
the practice of the President to order, from time to time, as the exigen- 
cies of the public service required, parcels of }and belonging to the 
United States to be reserved from sale and set apart for public uses. 
The authority of the President in this respect is recognized in numer- 
ous acts of Congress. 

The question submitted, indeed, assumes the existence of the power, 
and suggests that there is doubt only as to whether it can be exercised 
with respect to lands which, at the time, are included in a pre-emption 
filing or homestead entry, and to which steps have thus already been 
taken by an individual to acquire title under the general land laws. 

The power of the President, above adverted to, extends to lands which 

belong to the public domain of the United States and are subject to 
sale or other disposal under the general land laws. It is capable of 
being exercised with respect to such lands so long as they remain un- 
appropriated and unreserved from the public domain, but no longer. 
When an entry thereof is made under those laws (whether pre-emption, 
homestead, or other) the particular land entered thus becomes segre- 
gated from the mass of public lands and takes the character of private 
property. ‘In no sense,” observe the supreme court, in Witherspoon 
v. Duncan (4 Wall., 218), “*can lands be said to be public. lands after 
they have been entered at the land office and a certificate of entry ob- 
tained. If public lands before the entry, after it they are private 
property.” 

In regard to the case of a homestead settlement, the claim of the 
settler is initiated by an entry of the land. This is effected by making 
an application at the proper land office, filing the affidavit and paying 
the amount required by section 2290, Revised Statutes, and also paying 
the commissions as required by section 2238, Revised Statutes. It is 
true, a certificate of entry is not then given, the certificate being, under 
section 2291, Revised Statutes, withheld until the expiration of five 
years from the date of such entry, at the end of which period, upon 
proof of settlement and cultivation during that period, and payment of 
the commissions remaining to be paid, itis issued. But upon the entry 
& right in favor of the settler would seem to attach to the land, which 
is liable to be defeated only by failure on his part to comply with the 
requirements of the homestead law in regard to settlement’and cultiva- 
tion. This right amounts to an equitable interest in the land, subject 
to the future performance by the settler of certain conditions (in the 
event of which he becomes invested with full and complete ownership), 
and until forfeited by failure to perform the conditions it must, I think, 
prevail not only against individuals but against the government. That? 
in contemplation of the homestead law, the settler acquires, by his entry, 
an immediate interest in the land, which (for the time being, at least) 
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thereby becomes severed from the public domain, appears from the 
language of section 2297, Revised Statutes, whe rein it is provided that, 
in certain contingencies, “the land so entered shall revert to the gov- 
ernment.” 7 

The result to which this leads is, that where public land subject 
to homestead settlement has been duly entered under the homestead 
law it thenceforth ceases to be at the disposal of the government so 
long as the claim or entry of the settler subsists. 

The case of a settlement on public land, with a view to acquirearight 
of pre-emption, where a declaratory statement has been filed and other 
preliminary steps taken by the settler, but by whom payment for and 
entry of the Jand have not yet been made, which reiaains to be con- 
sidered, is relieved of much of its difficulty by the doctrine laid down 
by the supreme court in Frisbie ». Whitney (19 Wall., 187), and in the 
Yosemite Valley case (15 Wall., 77), respecting the right of the settler 
in such case as against the government. It was there held that under 
the pre-emption laws mere occupation and improve ment of any portion 
of the public lands of the United States, with a view to pre-emption 
do not confer upon the settler any right in the land occupied, as against 
the United States, or impair in any respect the power of Congress to 
dispose of the land in any way it may deem proper; that the power of 
regulation and disposition conferred upon Congress by the Constitution 
only ceases when all the preliminary acts prescribed by those laws for 
the acquisition of the title, including the payment of the price of the 
land, have been performed by the settler; that until such payment and 
entry the acts of Congress give to the settler only a privilege of pre- 
emption in case the lands are offered for sale in the usual manner, that 
is, the privilege to purchase them in that event in preference to others— 
and that the legislation thus adopted for the benefit of settlers was not 
intended to deprive Congress of the power to make any other disposi- 
tion of the lands before they are offered for sale, or to appropriate them 
to any public use. “It seems to us little less than absurd,” remark the 
court in the case last cited, ‘‘to say that a settler or any other person 
by acquiring a right to be preferred in the purchase of property, pro- 
vided a sale is made by the owner, thereby acquires a right to compel 
the owner to sell, or such an interest in the property as to deprive the 
owner of the power to control its disposition.” 

Thus it is no longer an open question that public land covered by a 
pre-emption filing, but as to which there has been no payment and en- 
try by the settler, may be appropriated by Congress to public purposes, 
or otherwise disposed of, without thereby involving a collision with or 
invasion of any right or interest of the settler in and to the lands. 

The inquiry now is, can the President, in such case, under his power 
- to reserve and set apart lands of the United States for public uses, 
make a similar disposition of the land for such uses? 
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It should be borne in mind that the power of the President here re- 
ferred to is recognized by act of Congress (Grisar v. McDowell, supra), 
Such recognition is equivalent to a grant. Hence, in reserving and 
setting apart a particular piece of land for a special public use, the 
President must be regarded as acting by authority of Congress; and 
unless this authority is so restricted as not to extend to Jand covered 
by a pre-emption filing (and I am not aware of any restriction of that 
sort), I do not see why such land may not beas effectually reserved and 
set apart by the President thereunder as by the direct action of Con- 
gress. Land so covered, where payment and entry have not been made, 
is subject to appropriation or disposal by Congress simply because, 
although occupied with a view to pre-emption, the settler has not, by 
virtue of his occupancy, acquired any interest whatever therein asayainst - 
the government, and it still remains a part of the pu blic domain, over the . 
disposition of which Congress has full control. Upon the same ground 
(namely, the absence of any right in the settler to the land as against 
the government, and the fact that it continues in the absolute owner- 
ship of the latter), such land would seem to be subject to reservation for 
public uses by the President when acting by authority of Congress. 

I am therefore of opinion that where a homestead entry of public 
lands has been made by asettler, the land so entered cannot, whilst such 
eutry stands, be set apart by the President for a military reservation 
even “prior to the completion of full title in the settler”; but that 
where a pre-emption filing has been made of public land, the land cov- 
ered thereby may be set apart by the President for such reservation at 
any time previous to payment and entry by the settler under the pre- 
emption law. ; 

I am, sir, very respectfully, 
WAYNE MACVEAGH, 
Attorney-General. 
Hon. RoBeRtT T. LINCOLN, 
| Secretary of War. 


_ 


Acting Secretary Bell to Commissioner McFarland, August 5, 1881. 


I have received from the honorable Secretary of War, under date of 
22d ultimo, and herewith transmit for your information a copy of the 
opinion of the honorable Attorney-General, rendered July 15, 1881, 
touching the power of the President to establish military reservations 
upon the public lands where claims thereto have been initiated by set- 
tlers under the homestead and pre-emption laws respectively. 

With regard to homesteads, he holds that after original entry made 
the land is segregated from the public domain, so as to forbid such oc- 
cupation for military purposes by Executive order; but that in pre- 
emption cases there is no legal investiture of right as against the 
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government until the making of final proof and payment of the pur- 
chase money. 

These are also the views of this Department upon the questions pre- 
sented; and, having been adopted by the War Department, which has, 
under the law. jurisdiction of the subject-matter of declaring military 
reservations, will be treated as authoritative in the adjustment of set- 
tlers’ claims by your office. 


meee aay al 


HOMESTEAD—SOLDIERS ADDITIONAL—AGENT, 


BARNES AND ALLISON. 


Where a soldier’s additional homestead claim was filed, with all the papers then re- 
quired by an agent, who also filed a power from the homesteader authorizing the 
agent to prosecute the claim and receive the certified papers, they shonld be de- 
livered to the agent if he has done all within his power to discharge his duties 
although later papers were filed by another agent with a power of attorney re- 
voking the elder power. 


Secretary Kirkwood to Commissioner McFarland, July 22, 1881. 


I have considered the appeal of 8S. F. Barnes from your decision of 
March 12, 1881, refusing to deliver to him or to his attorneys (Messrs. 
Curtis, Earle, and Burdett) the official certification of the additional 
-bomestead papers in the case of Calvin A. Allison. 

It appears that on February 12,1879, Mr. Barnes filed powers in your 
office in behalf of said Allison for an additional homestead entry, to- 
gether with a power of attorney from Allison authorizing him (Barnes) 
to act for him in said matter and to obtain a certificate. These papers 
appear to have been in accordance with the ped nusementy of your office 
then in force. 

Subsequently, on September 1, 1879, your office issued instructions 
requiring from such claimants a further special affidavit as to their 
military or naval services, identity, etc., in addition to the usual home- 
stead affidavit of the party, to be corroborated by the affidavits of two 
persons. A copy of these instructions was sent to Barnes, who failed 
to file such affidavit, after having made reasonable effort to procure the 
same from Allison as alleged. 

On April 28, 1880, your office advised Barnes that new papers had 
been filed by Allison's 8S attorneys, Messrs. Heylmun and Kane, on be- 
half of said claim, with a power of attorney to them revoking all former 
powers. You also allowed him thirty days from that date within which > 
to file such special affidavit, and to show cause why-such certificate, if 
allowed, should not be delivered to Messrs. Heylmun and Kane. Messrs. 
Curtis, Earle, and Burdett subsequently appeared in behalf of Barnes, 
and were allowed twenty additional days within which to file said 
special affidavit. They allege their inability so to do by reason of Alli- 
son’s employment of Messrs. Heylmun and Kane, as his attorneys, who 
had filed sueh affidavit and his refusal to inake another. 
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Your decision that said certificate should be delivered to Messrs, 
Heylmun and Kane, I think was erroneous. So far as appears Barnes 
properly discharged his duties as attorney for Allison; and the only 
question submitted is to which of these attorneys shall said certificate 
be delivered—and this has been settled by the rulings of this Depart- 
ment in like cases. | 

In the case of Patterson (2 C. L. L., 206), Secretary Schurz held that 
for the safety of claimants and the Department, as a matter of regu- 
lation in practice, the only proper course with respect to attorneys is 
to continue to deal with the agent presenting the claim for your certifi- 
cation, aud to refuse, except for good cause shown, to recognize a sub- 
sequent power of attorney for the purpose of delivery of the certificate. 
He also said in his decision of September 28, 1880, on application for 
reconsideration of his decision of December 10, 1879, upon the rights 
of certain parties to additional homestead, that— 

The only question involved is, whether the original attorney or at: 
torneys who filed the claim shall, by reason of such action, be recog. 
nized as entitled to receive from the Commissioner of the General Land 
Office the usual certificate as to the soldier’s right, or whether the saine 
shall be delivered to the holder of a subsequent power of attorney, re- 
voking the former power under which the certification has been: re- 
quested. ~. . . . . Will the Department permit an attorney in 
fact, who has done all that is required to be done, so far as any present 
action of the General Land Office is concerned, to be dismissed froin a 
case upon the mere whim or motion of his principal, without showing 
any cause whatever for such removal ? 

And while admitting the general authority of a principal to revoke 
a naked power, reiterated and affirmed his ruling in the case of Patter- 
son. The same ruling was also held November 24, 1880, in his decision 
of the case of Roemer. 

Concurring iu these decisions, yours of March 12, 1881, is reversed, 
and said certificate will be delivered to Mr. Barnes. 


———. 


HOMESTEAD ENTRY—ACT OF JUNE 15, 1880. 


ALEXANDER Low. 


An administrator cannot purchase under the act of June 15, 1880, the homestead right 
of a deceased entrymau; but such right descends to his widow, minor orphan 
children, or heirs. Where a transfer of his right, or an attempt at transfer, was 

‘made prior to the claimant’s death, the right to purchase is in the party cou- 
cerned, to the exclusion of the widow, children, and heirs, 

Commissioner Mcfarland to register and receiver, Hast Saginaw, Michigan, 

July 23, 1881. 


Referring to my letter “C” of September 29, 1880, relative to home- 
stead entry No. 3159, in the name of Alexander Low, covering the NW. 4 
of NH. 4 sec. 28, T. 22 N., R. 6 E., Michigan, I am in receipt of your let- 
ter of May 27, 1881, stating that Thomas W. Low, administrator of the 
estate of Alexander Low, deceased, has made application to purchase 
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the above-described tract, under the act of June 15,1880, and asking to 
be instructed how to proceed in the matter. 

In reply I have to inform you, that Mr. Low, as administrator, can- 
not purchase the tract in question, under the provisions of the avt of 
June 15, 1880, 

On the death of the original homestead party—if there has been no 
attempt by him to transfer—the right to purchase under the act of 
June 15, 1880, descends, according to the rule which governs the descent 
of the homestead rights under the entry, first, to the widow, if any, and 
if there be no widow or minor children, then to the heirs of the original 
homestead party, if any. 

If there has been an attempt to transfer, the right to purchase under 
said act rests with the party in whose favor the transfer was attempted, 
or his heirs, to the exclusion of the widow, minor children, or heirs of 
the original homestead party. For instructions under said act, see 
pages 17 and 18, circular of October 1, 1880. In case of entry thereunder 
being allowed in favor-of the heirs of the homestead party, the certifi- 
cate will issue in favor of “‘the heirs” of sxid party, and the patent 
also, under which the title will inure to the heirs as if individually 
named. 


areal 


PRACTICE—SECOND CONTEST. 
VAN OSTRAND v. LANGE. 


Where one contest against a homestead entry is pending a second application to con- 
test will be rejected. 


Secretary Kirkwood to Commissioner McFarland, November 16, 1881. 


I have considered the appeal of G. E. Van Ostrand from your decis- 
ion of June 2, 1881, rejecting his application to contest the homestead 
entry of Frank Lange, No. 7271, made February 16, 1880, upon certain 
lands in Sec. 2, T. 24, R. 8 W., Norfoik, Nebr., because, prior to the 
filing of said application, a contest had been initiated by one Wood- 
worth against said entry and was then pending. 

Your decision is affirmed. 


nee 


HOMESTEAD ENTRY—CREDIT FOR SETTLEMENT. 
MARGARET WALKER. 


In case of settlement upon land by a married woman, who after the lapse of time be- 
came a widow, and made a homestead entry of said Jand, credit for settlement 
back of the date of her husband’s decease—the time that she became a qualitied 
homesteader—will not be allowed. 

Commissioner McFarland to register and oe Stockton, California, 

December 9, 1881. 


Homestead entry No. 3394, final certificate No. 1112, in the name of 


Margaret Walker, covering the NE. 4, Sec. 24, 7. 8 S., RB. 7 E., is sus- 
pended, The entry was made April 11, 1881, under the provisions of 


~ 
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the act of May 14, 1880, and settlement was alleged in 1872, Final 
proof was made October 3, 1881. 

From the proof submitted it appears that Mrs. Walker went upon 
the land with her husband in July, 1873, and resided there with him 
until he died, June 17, 1879, and continued such residence till date of 
proof. The plat of survey was filed in your office March 14, 1881. 

Had Mrs. Walker’s husband made entry of the land she would have 
been entitled to credit for residence in making tinal proof back to date 
of settlement; but as party to the original entry she cannot receive any 
benefit of settlement prior to the date she was qualified, under the law, 
to make a homestead entry, which was at the date. of her husband’s | 
death. ag, 

The entry will therefore remain suspended, and after the expiration 
of five years from June 17, 1879, the date of her husband’s death, she 
will be required to submit supplemental proof showing continued resi- _ 
dence from October 3, 1881, the date of former proof, and you will se 
advise her. | 


——— 


HOMESTEAD ENTRY—RESIDENCE BEFORE ENTRY. 
Mi1icHAEL McVEY. 


Where the land was settled and resided upon by claimant before making his entry, 
credit could be given for such residence if the laud had been vacant, but not so 
when oceupied by another party, under entry subsequently canceled. In that 
case credit can only be given from date of such cancellation. 


Commissioner McFarland to Michael Mc Vey, Sutton, Nebraska, August 10, 
1881. | 


Tn reply to your letter of the 24th ultimo, I have to state that the 
records of this office show that you made homestead entry No. 16401 for 
the 8. 3 of SE. 4, Sec. 32, T. 7, Rk. 5 W., under date of November 26, 
1878, and you state that you ‘have resided thereon since the year 1873, 
and ask if you cannot receive credit for such part of said residence as 
will be required to make up the five years required under the homestead 
Jaw, and thus make proof without further delay. | 

With reference thereto I will state that I find from an examination of 
the records of this office that one P. M. Cillin made homestead entry for 
this same tract, under date of April 17, 1872, and said entry remained 
intact until October 10, 1878, when it was canceled for relinquishment. 

Aad the tract been vacant and unappropriated when you settled 
upon it, and remained so up to the date of your entry, then you could 
have been allowed credit thereon from date of settlement, without re- 
gard to the date of your actual entry, as provided by the third section 
of the act of May 14, 1880, but in view of the existing entry you can only 
obtain credit in computing the five years required under the law from 
date of cancellation of said entry—-October 10, 1878. 
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HOMESTEAD—ADJOINING FARM ENTRY. 
THOMAS S. WETHERBEE. 


The owner of an undivided portion (less than 160 acres) of a tract of land upon which 
he resides, if qualified, may makean adjoining farm homestead entry under sec- 
tion 2289 of the Revised Statutes. 


Commissioner McFarland to Thomas S. Wetherbee, Waldo, Oregon, Sep- 
tember 27, 1881. 


Tam in receipt of your letter of the 8th ultimo, in which you state 
that you are the owner of the undivided one half of “an eighty-acre 
tract,” and you ask if you will be allowed to make an adjoining farm 
entry, embracing an area of 120 acres. 

In reply you are advised that if you are legally qualified, the fact 
that your interest in the tract named is undivided would be no bar to 
your making an adjoining farm entry for 120 acres. 

_ For particulars relative to the requirements of the statute governing 
this class of entries, you are referred to the district officers for the dis- 
trict in which tue land described is situated. 


HOMESTEAD ENTRY—MARRIED WOMAN. 
EDA M. CARNOCHAN. 


A married woman who, prior to marriage, made a homestead entry within Saficaud 
limits of land enhanced to the double minimum price of $2.50 per acre, and was 
restricted by then existing laws to entry of eighty acres, is entitled to make an 
additional entry under the act of March 3, 1879. 


Commissioner Mcarland to register and receiver, Visalia, California, Sep- 
tember 29, 1881. 


Iam in receipt of your letter of the 25th ultimo, transmitting the 
application of Eda M. Carnochan to enter the S. 4 of SE. 4 of Sec. 30, 
T. 20 8., R, 25 E., under the provisions of the act of March 3, 1879, as 
additional to homestead entry No. 2390, for the N. 4 of SH. 4 of said 
Sec. 30. You refused to allow the entry for the reason that she is now 
@ married woman, and therefore is disqualitied from making a home- 
stead entry, and submit the case to this office for instructions. 

The records of this office show that on May 24, 1877, Eda M. Cady 
made homestead entry No. 2390 for N. 4 of SE. 4, Sec. 30, T. 20 8., R. 25 
E.,and on September 13, 1879, commuted the same to cash entry No. 
3230, in the name of Eda M. Carnochan, her present legal name. The 
land thus entered was rated at $2.50 per acre, and she was restricted 
by existing laws to an entry of eighty acres. 

The act of March 3, 1879, provides that “any person who has, under 
existing laws, taken a homestead ou any even section within the limits 
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of any railroad or military road land-grant, and who, by existing laws 
shall have been restricted to eighty acres, may enter under the home- 
stead laws an additional eighty acres of land adjoining the land em- 
braced in his original entry, if sach land be subject to entry.” 

Mrs. Carnochan, nee Cady, was qualified to make the original home- 
stead entry, and was restricted to eighty acres. The act of March 3, 
1879, is remedial in its provisions, and in order to place those who had 
already inndeentries upon an equal footing with those who might there- 
after enter double minimum land granted them the privilege of making 
additional entries. The fact of Miss Cady having married does not, in 
my opinion, disqualify her from availing herself of the provisions of said 
act. 

The additional homestead papers are herewith returned, and you will 
allow Mrs, Carnochan to perfect her entry, after which you will give 
the papers the current number and transmit them to this office with 
your regular returns. 


HOMESTE4D—COMMUTATION—FINAL AFFIDAVIT. 
JOHN J. McKay. 


Where a homestead claimaut failed to make settlement within six months after en- 
try on the travt entered be will not oa account of such failure be prevented from 
making commutation entry upon proof of settlement and cultivation such as 
would entitle him to make entry upon the pre-emption law. 


Commissioner McFarland to register and receiver, Benson, Minnesota, 
December 31, 1881. 


July 2, 1880, John J. McKay, of Appleton, Swifts Coanty, i pineeene 
made Remeshiau eutry No. 103577, for the NW. 4 Sve. 26, T. 121, RB. 42, 
October 6, 1881, he offered to commute the ee to cash under section 
2301, Revised Statutes. His proof showed that he did not establish a 
residence upon the land within six months from date ot entry, the date 
of performing that act being April 7, 1881. Because of this failure to 
establish residence on the land within the period prescribed by home- 
steal law you declined to accept the purchase money and issue the 
usual receipt and certificate, aud transmitted the proof to this office for 
consideration with your letter of November 7, 1881. 

Upon examination of the papers it was determined by this office to 
submit the case to the board of equitable adjndication, and by letters 
C of November 28 ani December 13, 1881, W. N. Severance, of this city, 
and the Hon. H. B, Strait were informed that such action had been 
taken. 

I have reconsidered the matter, however, and am now of opinion that 
such submission 1s not necessary, inasmuch as section 2301 Revised 
Statutes provides that— 


Nothing in this chapter shall be so cous ued as to ppevons any per- 
son who has availed himself of the benefits of section 2289, from paying 
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the minimum price for the quantity of land so entered at any time be- 
fore the expiration of the five years, and obtaining a patent therefor 
from the government, as in other cases directed by law, on making 
proof of settlement and cultivation as provided by law, Brann pre- 
emption rights. 

The failure to establish residence upon the land within six months from 
date of homestead entry does not, therefore, in my opinion, create a 
defect in this entry. It is only required in commutation cases that the 
party shall make proof of settlement and cultivation as required by 
pre-emption law, and if upon examination of his proof it be found that 
such settlement and cultivation have been made as would entitle him to 

make payment for the land under pre-emption law and receive patent, 
it is imm aterial whether he shall have complied with the homestead law 
in respect to time of making settlement upon the land, provided no ad- 
verse claim for the tract appears of record, as it is expressly provided 
that ‘‘ nothing in this chapter shall be so construed as to prevent” him 
from making the payment and receiving patent. 

Upon a re-examination of the case I find that the final affidavit is not 
executed in proper form, the ordinary form (No. 4070) for homestead 
proof having been used instead of that prescribed for commutation 
proof (No. 4069). 

The party is therefore required 7 execute a new affidavit upon the 
proper blank, and upon receipt of the same by you with the amount of 
purchase money you will issue the usual receipt and certificate in the 
case and transmit the same to this office with your regular returns for 
the month in which issued. 

Inform the party as to the contents and requirements of this letter. 


ACT OF JUNE 15, 1880-—-REPAY MENT. 


W. W. DEWHURST. 


A party having purchased the land embraced in his homestead entry under the act of 
June 15, 1880, is not entitled to relinquish the same, or any portion thereof, for. 
the sole purpose of obtaining repayment of the purchase money, nor is he en- 
titled to such repayment for the reason that the character of the land does not — 
suit him. 


Commissioner MeFarland to register and receiver, Gainesville, florida, 
January 9, 1882. 


Referring to your letter of the 22d of November last, inclosiug peti- — 
tion of W. W. Dewhurst to amend his homestead entry, No. 4057, for 
lot 1, and HK. $ of NE. 4 and W. 4 of NE. 4, Sec. 32, T. 208., R. 36 E., 
Florida, purchased by him under the act of June 15, 1880, I Lave to 
state that it appears by the records in this office that said entry was 
made by Dewhurst September 22, 1876, containing 162.84 acres; that 
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on the 5th of April last he made application and purchased the land 

embraced by said homestead entry for cash, No. 1480, Gainesville series. 
It now appears by the petition presented by Dewhurst that he de- 
sires to relinquish the SE. 4 of NW. 4, or 8. 4 of lot 1, embraced in 
his homestead entry, and have refunded to him the amount of purchase- 
money paid thereon. Furthermore he desires to have the area of the 
tracts retained by him computed according to the actual topography of 
the land as shown by the recent coast survey, which represents that 
quite a portion of the NE. ¢ of NW. 4 or N. $ of lot 2, and SW. 4 of NH. 
tis covered by navigable water, and that the purchase money for that 
portion actually covered by water not shown by the official plat of sur-_ 
vey also be refuuded. 

On examination of the official plat of survey in this office I find that 
there is quite a difference between said plat and the map of coast sur- 
vey filed by Mr. Dewhurst; but in view of the fact that no evidence of 
fraud in the original survey has been presented, nor any evidence that 
said survey did not correctly represent the character of the lands at 
the date thereof, to wit, March 1, 1848, and the lands having been dis- 
posed of regularly under such survey this office has no authority of 
‘law to enter upon the resurvey or direct a POSUEVOY: of the lands in 
question. 

In relation to the request of Mr. Dewhurst to be allowed to relin- 
quish a portion of his eutry as above indicated, and have the purchase 
money refunded thereon, I have to state that he having decided to 
take the benefit of said act of June 15, 1880, and having paid the gov- 
ernment price, as stipulated by the provisions of said act, there is no 
authority in law whereby this office can refund the precise pence 
paid on any portion of the land. 


G, reeled HOMESTEAD ENTRY-—DEVISEE. 
LU Ewe e. 
fi te t - SARAH LEONARD. 


A homesteader cannot by will defeat the law, which provides that in case of the death 
of both father and mother, leaving minor children, the homestead right shall in- 
ure to their benefit. In this case a feme sole devised her homestead to her son 
and died. Held that in such cases, in order that the devisee may obtain title it 
must appear satisfactorily that no infant children survived. 


Commissioner McFarland to Hon. W. D. Washburn, House of Representa- 
~ tives, January 13, 1882. 


I am in receipt of your letter of the 9th instant, inclosing one from 
John Carmody, esq., dated Princeton, Miun., January 4, 1882, respect- 
ing the delay in issuance of patent in Taylor’s Falls, Minn., homestead 
entry No. 1831, final certificate No. 1369, for N. 3 0) of SE. 4 ead SE. 4 of 
SE. ay M4, 35.N., 27 W. 4th P. M. 


‘ 
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This entry was made Jaly 19, 1871, by Sarah Leonard, who, on the 
25th day of May, 1874, executed a will devising all her right, title, and 
interest in the land described to her son, John Carmody. The will was 
probated and declared valid by the probate court of Sherburne County, 
Minnesota, October 5, 1878, and on the 7th of that month the said John 
Carmody was duly a TooTiell administrator of the estate of Sarah 
Leonard, deceased. 

Navaniber 26, 1878, John Gabi as devisee, made final proof as 
prescribed by section 2291 of the Revised Statutes, and final certificate 
and receipt were issued by the register and receiver on that day in his 
name. | 

Section 2292, Revised Statutes provides that “in the case of the death 
of both father and mother, leaving an infant child or children under 
twenty-one years of age, the right and fee shall inure to the benefit of 
_ such infant child or children,” and it is held by this office that a home- 
stead party cannot will away the right of infant children thus guar- 
anteed by express statutory provision. 

The final proof in this case does not show whether or not infant chil- 
dren survived the homestead party, and in the adjudication of such 
cases it is an official requirement that the proof shall be explicit upon . 
this point, that the object of the law may be fully secured and that the 
orphans may be protected in their legal rights. 

The issuance of patent in the entry described has therefore beeu de- 
ferred until the question pertaining to the survival of infant children 
shall be satisfactorily determined. Upon the receipt of testimony upon 
this point, properly transmitted through the district land office, the 
case will receive due consideration and such action will be taken in the 
matter as may be warranted by the facts. | 


PRACTICE—SECOND CONTEST—PREFERENCE RIGHT OF ENTRY. 


BENNETT v. COLLINS. 


Where a second contest against a homestead entry was initiated before the determi- 
nation of a prior contest, and the entry inquestion wascanceled as a result of the 
first contest, the second contestant has no preference right of entry should the 
first contestant fail to make entry. The preference right cannot be transferred 
or assigned. 


Commissioner McFarland to register and receiver, Grand Forks, Dakota, 
January 13,1882. 


Iam in receipt of your letter of the 22d November last, tiansmitting 
testimony and proceedings in the case of Richard Bennett v. Lizzie Col- 
lins and Edmund Demers ». Lizzie Collins, both cases involving home- 
stead entry No. 1337 SE. $ 4, 150,51. Bennett filed his affidavit of 
contest on the 26th of May, and Demers on the same day, but at a later 
hour. The case of Bennett is therefore entitled to be first considered. 
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The proceedings appear to be regular, and upon the testimony pre- 
sented you decided that the eutry should be canceled. 

The cancellation of the entry resulting froin the first contest, the 
subsequent one by Demers necessarily falls and the testimony therein 
is not considered. 

You ask, in connection with these cases, should Bennett fail to make 
entry of the land within the period allowed him forthat purpose by the 
actof May 14, 1880, or should he waive his right as contestant, would 
the tract be subject to entry by the first legal applicant, or shouid 
Demers have the preference. 

The right allowed a contestant by the act of May 14, 1880, is a per- 
_ sonal one and cannot be transferred or assigned. Neither is it a bar to 
an entry of the land by another party, at any time subsequent to the 
cancellation of the contested entry. | 

Anentry allowed witbin the period during which the contestant’s 
right attaches would, however, be forfeited should he present his appli- 
cation within the time allowed him for that purpose. 

In the case in question the first legal application for the land should 
be received and made of record, and should Bennett fail to exercise his 
right of entry under the law it would be allowed to stand. 

Demers could claim nothing by virtue of the contest instituted by 
him, | 


HOMESTEAD—RESIDENCE—SECOND CONTEST. 


NICKALS v. BIRD ET AL. 


In the cases of two homesteaders who entered land within the inclosure of an occu- 
pant, and were prevented from establishing permanent residence on the same 
within six months from date of eutry because of threats of the occupant, and a 
decision of the local land officers, in a contest brought by the oceupant, in favor 
of the latter, rendered witbin the six months and thereafter set aside: Held, on 
second contest brought by the oceupant on the ground of abandonment, that time 
should not run against tho homesteaders during the period from date of said 
decision of the local officers and the date that the same was set aside, and that 
therefore inasmuch as abandonment for a period of over six months from date of 
entry could not be shown, the entries were not subject to attack under section 

— 2297 of the Revised Statutes. 


Commissioner McFarland to register and receiver, Hureka, Nevada, Janu- 


I am in receipt of your letter of October 24, 1851, transmitting the 
testimony taken at hearings held at. your office July 11 and 12, 1881, 
with a record of the proceedings iu the contested cases of William W, 
Nickals v. the parties to the following homestead entries involving the 
entries, to wit: No. 159, March 23, 1880, Thompson J. Bird SW. 4 See. 
17, 20 N., 52 Is.; No. 161, March 23, 1880, Peter Winn, SW. 4 of SE. 4 
Bee. Tot N, 3 of NE. 4 i ceo 20, aud NW, 4 of NW, 4 See. 21, 20 N., 52 of 
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The entries were attacked by Nickals on the ground of abandonment, 
by affidavits filed April 21, 1881, a period of a year and nearly one 
month after date of the entries. 

It appears that Nickals has fenced a tract containing about 1,000 
acres, and that the tracts in said entries are almost entirely within the 
inclosure. 

Nickals states that Bird appeared on the outside of the fence about 
the 27th or 28th of September, 1880, and commenced the coustraction 
of a small house, which was found partly finished a few days after, and 
situated within the inclosure, and that in May, 1881, Bird again ap- 
peared and put a canvas roof on the house. Nickals aiso states that a 
spring had been cleared out and a ditch opened, requiring about two 
days’ work. Although the testimony of Nickals is to the effect that 
Bird did not make settlement until the 27th of September, 1880, his 
statementis not very positive as to the date, and is unsupported by 
his witnesses. On the other hand Bird testifies positively that he com- 
menced building the house on September 20, 1880, and that he was on 
the land in March and May, 1881, and, in June, 1881, went thereon and 
remained there. Bird is positive from dates and circumstances that 
he commenced improving the tract on the 20th of September, 1880. 
At the latter date, six months from date of entry had not expired. 
Bird states that the land having been in litigation and the decision of 
your office against him he felt unable to risk expenditure thereon suffi- 
cient to establish a permanent residence upon the tract until informed 
of the decision of this office iu his favor in April, 1881. Bird referred 
to the previous contest of Nickals against Burbank, Bird, Winn, eé al., 
which will be referred to further on, 

The testimony in the case of Winn shows that he conveyed lumber 
to the land embraced in his entry May 24, 1881, and that he was then 
threatened with violence by Nickals, in consequence of which he, Winn, 
left the lumber and returned to Eureka. On June 5, 1881, Winn com- 
menced the erection of his house on the land, but it appears that he 
was unable to finish it previous to the hearing, because of sickness and 
poverty, and sought shelter with Bird, who lived ia the vicinity. Winn 
was sick nearly all the time from August, 1880, until May, 1881, part 
of the time being in the county hospital. These facts were not disputed 
on trial, cross-examination being waived and no evidence adduced in 
rebuttal. It would appear, therefore, that it was impossible for Wiun 
to have made settlement for a period commencing about five months 
after entry and ending subsequently to the initiation of the contest in 
April, 1881. 

Bird and Winn claim under the homestead statutes for the benefit of 
soldiers and sailors. 

You decided that the defendants had failed to ae with the re- 
quirements of the homestead law in respect to residence, citing in your 
opinion as to Bird’s case the decision of the honorable Secretary of the 
Interior in the case of Byrne v. Catlin (2 C, L. L. 406), in which it was 
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held that going upon the land by the homestead claimant and remain- 
ing over night once or twice in six months fails to establish the residence 
contemplated by the homestead law. Defendants took an appeal from 
your decision. 

The prior contest of Nickals against the parties above mentioned 
was made on the ground that the lands, being inclosed and in the 
possession of Nickals, were not subject to homestead entry. This | 

contest was commenced April 5, 1880, less than one month after the ~ 
- entries were made, and on August 31, 1880, before the expiration of six 
months from date of entry, you rendered a decision adverse to the 
~ homestead parties. The decision of this office dismissing the contest, 
dated March 31,1881 (Copp’s L. O. for July, 1881, p. 57), which became © 
final, reached your office on or about April 15, 1881, in which mouth the 
present contest was commenced. It therefore appears that the home- 
stead claimants were embarrassed by the possession of Nickals and the 
adverse decision of your office, rendered within six months from date 
of entry and not set aside until a few weeks prior to the initiation of the 
present contest. When the first contest commenced, in April, 1880, 
there was ground for apprebension as to the result upon the part of 
defendants, in view of the decisions then followed; besides, upon the 
decision of your office in August, 1580, there was danger of ejectment 
by due process of law in case of iuhabitation of the tracts by them. I 
do not think that it has been shown, as you conclude, that the * element 
of good faith” has been lacking on the part of defendants. The case of 
Byrne v. Catlin, cited by you, is not analogous to the ones under con- 
sideration. On account of the circumstances mentioned I think that 
time should not run against the defendants. 

I have mentioned testimony relating to a period of time subsequentto 
the initiation of this contest, not as relevant to the issue, but in order 
that my ruling may be the better understood. It being held that time 
should not run against the defendants up to April, 1881, it follows that 
the entries at the time of the contest in said month were not subject to 
attack on the ground of abandonment under section 2297 of the Revised 
Statutes. Your decision is reversed for the reason given. 


HOMESTEAD ENTRY—RELINQUISHMENT. 


EDWARD EZERNACK, 


Relinquishment of homestead entry because of conflict and to avoid contest, does not 
prevent party from making another entry. 


Commissioner McFarland to register and receiver, pe cOele, La., Feb. 
ruary 2, 1882. 


Referring to your letters of June 23, September 3, and December 3, 
1884, in the matter of homestead entry No. 2010, of Edward Ezernack, 
made March 1, 1881, for the E. 3 of NE. f and S. 4 of NE. 4 See. 20, T, 
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8N., BR. 8 W., La. M., and subsequently found to be in conflict as to 
the SE. $ of NE. 4 and NE. $ of SE. 4, with Rio Hondo claim No. 102, 
in the name of James McKin, jr., and for this reason relinquished and 
canceled under the act of May 14, 1850, 1 have to state that inasmuch 
as the said entry was illegal in its inception, because of the conflict 
here stated, and was for this reason, and to avoid contest, relinquished 
and canceled, the act of the party thereto cannot be considered such a 
voluntary relinquishment as will deprive him of the right to make 
another homestead entry. 

The party is, therefore, hereby allowed to make another entry, with 
— eredit for existing payments, and you will so intorm him. 


HOMESTEAD ENTRY—RESIDENCE ON SEGREGATED LAND. 


ELI EWELL. 


Credit cannot be given for residence on a homestead, under act of May 14, 1880, dur- 
ing the existence of a prior entry on the Jand. 


Commissioner McFarland to Eli Ewell, Spring Grove, Nebraska, February 
2, 1882. 
? 


In reply to your letter of the 20th ultimo, inquiring as to making 
proof upon your homestead entry, No. 6661, made April 21, 1879, for — 
the S.4 of SW. 4 and W. 4 of SH. 4 Sec. 15, T. 4, R. 20 W. allege 
that you have resided diiereGa for fie past six years, I flav to state 
that the records of this office show that homestead entry No, 2544 was 
made upon the tracts named in 1874 and remained of record until 
January 7, 1879, when it was canceled for relinquishment. Had it not 
been for this.entry, aud had there been no adverse claim to the tracts 
for the last six years, or during your residence thereon, you could have 
received credit for such time, as provided by the act of May 14, 1880, 
in computing the term of residence required to acquire title; but in 
view of said existing entry you can only receive credit from the date of 
cancellation of said entry. 


—_ 


HOMESTEAD—PRELIMINARY AFFIDAVIT. 


GIESEKE v. KIWILIAN. 


~ Where an imperfect knowledge of the English language is shown, parties can cure a 
defective entry by filing a new affidavit. 


Commissioner McFarlend to register and receiver, Benson, Minnesota, 
February 6, 1882. . 


The case of Fred. Gieseke v«. Martin Kiwilian, involving homestead 
entry No. 9977 on the W. 4 of NW.4 and NE. 4 of NW. 4 Sec. 20, T. 120 
N., R. 43 W., was closed by this oftice June 18, 1881, iwilian having 
purchased the land under the second section of the act of June 15, 1880, 
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per cash entry No. 4860. I am now in receipt of your letter of Decem- 
ber 12, 1881, transmitting the application of Gieseke to have the cash 
entry Ae e mentioned canceled for the reason that the homestead 
entry upon which itis based is wholly illegal. Gieseke alleges, and the 
testimony shows, that Kiwilian made the original affidavit before the 
clerk of the court for the county in whicb the land is situated, per sec- 
tion 2294, Revised Statutes; that neither he nor any member of his 
family was at that time residing on the tract. 

Kiwilian testifies, however, that his knowledge of the English lan- 
guage is very imperfect; that he was not aware that he made affidavit 
to the statement above mentioned. It has been the practice of the 
office to permit parties whose entries are found to be defective in this 
respect to complete the same by filing a new affidavit, provided the 
first appeared to have been made in ignorance of its contents. I see 
no reason to doubt that such was the case with Kiwilian. The entry 
is not, therefore, wholly void, and the purchase of the tract by Kiwilian 
is,.1 think, within the scope of the act of June 15, 1880. | 

His entry will not, therefore, be disturbed, and you will so advise the 
parties. 


s emneabtatatacmemieted 


Z 3. HOMESTEAD—DEVISEE—RELINQUISHMENT. 
a if 
H. C, DopGeE. 


' The devisee of a homestead claimant is entitled to all the privileges that would 
descend to the heirs. 


Commissioner McFarland to register and receiver, Sin Francisco, Cali- 
Jornia, February 10, 1882. 


Referring to my letter of November 11th last, relative to homestead 
entry No. 2762, covering the NW. 4 Sec. 6, T. 238., BR. 8 E., requiring 
H. ©. Dodge (devisee of N. EK. Adams, the homestead claimant) to fur- 
nish an affidavit explaining his connection with the case and also evi- 
dence establishing the date of Adams’s death, | am in receipt of your 
letter of the 26th ultimo, transmitting certain papers bearing on the 
case, 

Krom all the papers in the case it would appear that on May 7, 1877, 
Mr. Adams made the entry in question, the affidavit in which was 
made before the clerk of the court for the county in which the land 
is situated, May 3, 1877. Adams died May 24, 1877, devising his home- 
stead entry to Dodge; the will was filed for probate April 23, 1879, and 
letters testamentary were issued May 17, 1879, instead ot 1877, as stated 
in my former letter. Mr. Dodge fully explains his connection with the 
case. 

May 24,1881, Escolastica Freeman initiated a contest for abandon- 
ment against said entry, notice of which was served on the devisee, 
who appeared before you at the time fixed for the hearing. 
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From the testimony submitted at the hearing it appears that Mrs. Free- 
man has resided upon and cultivated the W. 4 of NE. 4 and E.4 of NW, 
4 of said Sec. 6 since 1873, and desires to enter the same under the 
provisions of the act of March 3,:1879, and May 14, 1880. It also ap- 
pears that Mr. Dodge entered into possession of the W. dof NW. 4 of 
same section, and cultivated and improved the saine by tenants for over 
two years next preceding Adams’s death; that Adams was entitled to a 
credit of three years for service in the army during the war of the re- 
bellion. The devisee relinquishes all claim to the EK. dof NW. 4+ of said 
Sec. 6, and desires to perfect title to the residue of Adams’s entry. 

IT am of the opinion that the devisee of a homestead claimant is en- 
titled to all the privileges that would descend to the heirs, and in view 
of the decisions of the honorable Secretary of the Interior in the cases 
of Dorame v. Towers (2 C. L. L. 488) and Stewart v. The Heirs of Jacobs 
(id. 459) the character of the proof submitted, and of your recommen. 
dation, you will, after Mr. Dodge shall have given due notice that on a 
certain day, to be fixed by you, he will apply for final papers covering 
the W.4 of NW. 4 of said Scce.'6, upon the proof already submitted, if 
no objection is made, issue final papers In the case. 

Homestead entry No. 2762 is.this day canceled on the records of this 
office, so far as it relates to the E. Sof NW. 4 Sec. 6, T. 23 5., R.8 E., 
and you will so note on your records. The application, affidavit, ete., - 
of Mrs. Freeman are herewith returned for completion, and to be regu- 
larly numbered and transmitted to this office with your regular returns. 


SOLDIERS’ ADDITIONAL HOMESTEAD-—-DATE OF FILING. 
4 HENRY BooTtH. 


The rights of a soldier making homestead entry go back to the date of his filing, pro- 
viding the entry isin other respects regular, and carrics with it the right to an 
additional entry. 


Commissioner McFarland to Hon. Thomas Ryan, House of Representatives, 
February 16, 1882. 


Referring to my letter of the 10th ultimo, addressed to you, rejecting 
the application of Henry Booth to make a soldier’s additional homestead 
entry on the 8. $ of NW. 4, Sec. 34, T. 21 8., R. 16 W., embracing S0_ 
acres, I have to advise you that my attention having been called to said 
decision by a letter filed in this office from Mr. Booth, I find the same 
to have been based upon a decision by the Secretary of the Interior in 
the case of J. N. Miller, dated March 18, 1880, in which it was held that 
a party who had filed a pre-emption declaratory statement prior to June 
22, 1874, and afterwards changed the same to a homestead entry, could 
not avail himself of the provisions of the act of May 27, 1878, in respect 
to the computation of time for perfecting title from date of original set- 
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tlement, becausé prior to the enactment of the statute of 1878 “ persons 
who had transmuted a pre-emption filing to a homestead entry were not 
entitled to an allowance for time under their pre-emption settlement, 
but the computation of time required to perfect title under their home- 
Stead entry dated from the day of such entry only.” 

The case presented by the claim of Mr. Booth differs from the case 

decided by the Secretary in this particular. Soldiers’ homestead rights 
date back to the period of filing the declaratory statement, if the en- 
tries are in other respects regular. The limitation of time in respect to 
entries commuted from pre-emption filings does not exist when the 
homestead entry is founded on a homestead declaratory statement in- 
stead of onapre-emption filing. It therefore appears to me upon review 
that the decision of the Secretary in the Miller case is not applicable to 
this case. 
_ The facts in this case appear to be that Mr. Booth filed a soldier’s 
homestead declaratory statemeut for the NW. 4 of Sec. 34, T. 215., R. 
16 W., Larned district, Kansas, on June 6, 1874, Prior to that date he 
had sontested the homestead entry of cne Oliver Boyd on this tract. 
Before the cancellation of Boyd’s entry, and while the contest was pend- 
ing, Mr. Booth made settlement on the land. One Webb also made a 
pre-emption settlement on the same land during the pendency of the 
contest and before the cancellation of Boyd’s entry. | 

Upon the cancellation of Boyd’s entry Mr. Booth filed his soldier’s 
declaratory statement, and on the same day and at about the same 
time Mr. Webb filed his pre-emption declaratory statement. Booth 
made his homestead entry, under his filing, on October 29, 1874. Webb 
contested Booth’s entry. A hearing was had, the local offices and this 
office deciding in favor of Booth. Mr. Webb appealed to the Secretary, 
who decided that the filings should be considered as having been made 
at the same time; that both parties had made valuable improvements 
on the land, and that their rights were equal. He therefore instructed 
that a division of the land should be made in equal parts, so as to in- 
clude the respective improvements of the parties, and that each should 
be allowed to enter other contiguous public land, if such there should 
be, so as to include one hundred and sixty acres in all. 

Mr. Booth filed for one hundred and sixty acres. Heactually settled 
previous to filing, and his settlement became legal the day the former 
entry was canceled, which was the date of his filing. His right, under 
the soldiers’ homestead law, related back, therefore, to the date of his 
filing, which was prior to the passage of the Revised Statutes. He 
made entry of one hundred and sixty acres under thisright. The subse- 
quent adjudication reduced this entry to eighty acres. The right to 
have amended his entry so as to embrace eighty acres more of contig- 
uous land, in accordance with the instructions of the Secretary, should 
have inured to him under the general homestead laws if his entry had 
been made under these laws. But his entry was madeunder the soldiers’ 
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homestead laws, which do not restrict additional entries to contiguous 
land. He was unable to avail himself of the privilege of amending his 
entry so as to include one hundred and sixty acres contiguous, and he: 
now applies to make an additional entry under the soldiers’ homestead 
laws in lieu of the privilege of amending his former entry. 

The question presented is, whether an entry can be made additional 
to an original entry initiated prior to June 22, 1874, but not consummated 
until after that period. Soldiers’ additional entries are allowed when a 
less quantity of land than one hundred and sixty acres was entered un- 
der the soldiers’ homestead laws prior to June 22, 1874. 

As the rights of a soldier making a homestead entry go back to the 
date of his filing, if the entry is in other respects regular, and if settle- 
ment was made at date of such filing, 1am of the opinion that the right 
of additional entry should also be deemed to relate back to the date of 
such filing, when, as in the present case, there was actual settlement 
on the land at date of filing, and the restriction of the final entry to a 
less quantity than one hundred and sixty acres occurred from a subse- 
quent adjudication of conflicting rights, which adjudication was, as a: 
matter of fact, in this case determined upon the basis that the home- 
stead right attached at the date of'filing the homestead declaratory state- 
ment. 

Mr. Booth will apeondingly be allowed to enter the additional tract 
claimed. The usual certificate of the right to make such entry will be 
delivered to A. A. Thomas, esq., Mr. Booth’s attorney. 


Vf 
Le LP ° a 
ACT OF JUNE 15, 1880—RIGHT OF PURCHASE. 
WILLIAM CG. PASCOE. 


The right to purchase, under act of June 15, 1880, is not a personal one, and the pro- 

vision that ‘‘persons who have heretofore under any of the homestead laws, en-. 

tered lauds properly subject to such entry,” comprehends and includes all persons 

who, in any manner by original application or operation of law, have succeeded 

to the right to make final proof and payment of fees and take a patent for the 
land. 


Secretary Teller to Commissioner McFarland, April 24, 1882. 


I have considered the appeal of William C. Pascoe from your decision 
of June 18, 1881, allowing Eunice A. Clark, widow of Frederick A. Clark, 
deceased, to purchase, under the second section of the act of June 15, 
1880 (21 Stats., 237), the 8S. 4 of SW. 4 Sec. 25, T. 20, R. 4 E., Olympia, 
Washington Territory. 

The tract was embraced in the homestead entry of Frederick A. Clark, 
made May 29, 1877. He died in October, 1878, and on March 22, 1880, 
Pascoe initiated a contest against him for abandonment of the tract. In 
view of the facts elicited at the hearing, the local register recommended. 
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cancellation of the entry, and the receiver recommended a dismissal of 
the contest. Your office held, on appeal, September 27, 1880, that the 
entry was valid and subsisting at the date of Clark’s death, and that it. 
was competent for his widow to perfect it. Pascoe appealed from this 
decision, but you have not yet transmitted the appeal to this Department; 

nor is this important in view of the decision of the Department (Gohr- 

man wv. Ford, Reporter, April, 1881; Johnson v. Halvorson, Reporter, 

July, 1881), that a homestead entryman will be allowed to purchase the 
land embraced in his entry, after contest, and before cancellation of the 

entry; and that the preferred right of a bona fide contestant under the 
second section of the act of May 14, 1880 (21 Stats., 140), and his right 

to continue a contest to final determination, is good as against all third 

parties except an entryman claiming the right of purchase under the 

second section of the act of June 15, 1880. This section authorizes 

‘persons who have heretofore, under any of the homestead laws, entered 

lands subject to such entry” to . . . . “entitle themselves to said 

lands by paying the government price therefor,” provided the purchase 

shall not interfere with the rights or claims of others who may have sub- 

sequently entered for the lands under the homestead laws. 

Your decision of June 18, 1881, finds that the deceased husband of 
the applicant was a qualified homestead settler, and had made a valid 
entry of the tract, subsisting and complete in all essential particulars, 
and that she, as his widow, was entitled to purchase it under said act. 
The only material point of appeal is the allegation that the act limits 
the right of purchase to the entryman, and hence that, although the 
husband, in his life-time, had this right to purchase, his widow has not. 

An analogous question was decided by this Department, December 
19,1881, in the case of Annie Anderson (formerly Annie Middleton, 
Reporter, December, 1881), who applied to make an additional entry 
under the actof March 3, 1879 (20 Stats., 472), by virtue of a homestead 
entry made by herdeceased husband, who had complied with the re- 
quirements of the law to the date of his death. This act provided for 
additional homestead entries by ‘‘any person who has, under existing 
laws, taken a homestead on an even section within the limits of any 
railroad or military road land grant,” etc., and my predecessor held 
that “the provisions of the act are remedial, and while the heneficiaries 
take by descriptive words, thus confining the grant to a personal right, 
the spirit of the act must be observed in recognizing whomsoever may 
have been proper objects of relief, if pointed out with reasonable clear- 
ness by the descriptive language employed,” and that the words “ who 
has under existing laws taken a homestead,” comprehend and include 
all persons who in any manner, by original entry or by operation of law, 
have succeeded to the right to make final proof and paymentof fees, and 
take patent fortheland. As this right is cast upon the widow by opera: 
tion of law, she must hold to have taken the homestead under existing 
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laws, and should not, by reason and inequitable construction, be de- 
prived of the benefit of the amendatory statute. 

The reasons apply with equal force to the second section of the act of 
June 15, and authorize a purchase of the tract in dispute by the widow 
of the deceased entryman. 


SETTLEMENT ON APPROPRIATED LAND. 
KATE Cox, 


Inasmuch as appropriation of land by actual entry on the records excepts the same 
from initiation of an entry by one not having a prior legal right, a party who had 
settled on land previous to entry by another, is not, upon cancellation of such 
entry, aud entry by himself, entitled to credit for period of settlement either be- 
fore or while the prior entry subsisted. 


Commissioner MeFarland to register and recewwer, Wa Keeney, Kansas, 
April 26, 1882. 


Your letter of December 20, 1881, transmitting upon appeal from your 
refusal of the same the final proof of Kate Cox, for the 8. 4 NW.+4 and 
N.4 SW.40f Sec. 10 in T.1858., BR. 21 W., based on original home- 
stead entry No. 5077, made October 7, 1880, for the same tracts of land 
is received. 

The proof in this case was presented on the 9th day of November, 
1881, and rejected by you for the reason that the records of your office 
show that the NW. 4 of said Sec. 10, T. 13 S., R. 21 W. was entered by — 
Charles C. Cox, August 29, 1877, per timber culture entry No. 321, 
which entry was canceled by relinquishment October 7, 1880, and the 
N.4 SW. of said Sec. 10 was entered by Columbus A. Powell, Feb- 
ruary 27, 1879, per homestead entry No. 2931, which entry was canceled 
by relinquishment May 31, 1880. You hold, therefore, that claimant 
has not resided upon said tracts of land for a sufficient length of time, 
since the same became subject to settlement and entry, to entitle her 
to make final homestead proof thereon. I concur with you in this con- 
clusion, notwithstanding it appears from the evidence presented in 
this case that the claimant settled upon and has resided on the land 
in question continuously since June 1874, under the circumstances 
she can acquire no right by virtue of such settlement. Her right to 
this land attached at the date of the cancellation of timber culture 
entry No. 321, viz: October 7, 1880 (being also the date of her home- 
stead entry) from which said date, to entitle her to a patent, it will 
be necessary for her to continue residence upon and cultivation of the 
same for the full required period, that is, five years from date of her 
said homestead entry. | 

Further, the act of May 14, 1880, cuts no figure in this case. 
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ACT OF JUNE 15, 1880—TRANSFEREE. 
THOMAS EF. WEAVER. 


A party purchasing of a homesteader the improvements, right of entry, and pos- 
session of the same, and where the same is transferred by bona fide instrument in 
writing, can pay the governments price for the same under the act of June 15, 
1880. . 


Secretary Teller to Commissioner McFarland, April 27, 1882. 


I have considered the appeal of Thomas EF. Weaver from your de- 
cision of June 2, 1881, rejecting his application, made on the 19th of 
May, 1881, to purchase under section 2 of the act of June 15, 1880 (21 
Stats., 237), the W. 4 of NE. 4 and HE. $ of NW. 4, 2, 358., 69 W., Den- 
ver, Colorado, embraced in the homestead entry of Charles Van Alstine, 
No. 2696, August 20, 1873, the improvements and right of entry and 
possession of the same having been purchased by Weaver, and a writing 
purporting to convey the same having been executed in his favor by Van 
Alstine, June 1, 1880, prior to the passage of the act. The act is as 
follows: 

The persons who have heretofore under any one of the homestead 
laws entered lands properly subject to such entry, or persons to whom 
the right of those having so entered for homesteads may have been at- 
tempted to be transferred by dona Jide instrument in writing, may en- 
title themselves to said lands by paying the government price therefor, 
and in no case less than $1.25 per acre, and the amount heretofore 
paid the government upon said lands shall be taken as part payment 
of said price; Provided, This shallin no wise interfere with the rights 
or claims of others who may have subsequently entered such lands 
under the homestead laws. 

You reject the application of Weaver because: 1. ‘The bill of sale 
sent up to show his rights as a transferee to purchase the land does 
not purport to convey the same but only the improvements.” 2. “ That 
the said bill of sale misdescribes the tract by locating itin T. 5 north, 
when by the entry and true location it should be described as 3 south.” 
3. “That neither the duplicate receipt nor an affidavit of its loss has 
been furnished to accompany the entry papers if admitted.” 

The last two of these objections appear te be purely technical and 
immaterial. The land is described as beingin Jefferson County. Town- 
ship 3 south is in said county, while 3 north is in Boulder County, and 
it is clear that the former was the tract intended. 

There being no doubt whatever respecting the true location, proof of 
actual transfer of possession and occupation of the improvements on 
the real tract being found, and the furnishing of the receipt or affidavit 
being a matter of official requirement outside the statute and capable 
of being complied with at any time without affecting the merits of the 
application, I see noreason for rejecting the application on these grounds. 

Nor do I think the first objection sufficient. The writing denominated 
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by you as a “bill of sale” is under seal, and purports “for and in con- 
sideration of the sum of $200 to sell, assign, grant and set over unto 
said Thomas F. Weaver all the buildings, betterments and improve- 
ments of every name and kind built, erected, made or done” upon the 
-jand described, and to “hereby authorize said Thomas F. Weaver to 
_ enter and take immediate possession of the same.” 
This writing was evidently intended by the parties as a complete 
transfer of all that Van Alstine possessed with respect to this home- 
stead tract, and Weaver immediately took full possession under it. 

The subsequent act recognizing a right to purchase by those “to 
whom the right of those having so entered for homesteads may have 
been attempted to be transferred by bona fide instrument in writing,” 
was, it.seems to me, intended to protect the equities of just this class 
of persons, who, having paid for and entered into possession of improve- 
ments, were liable to lose the same by failure to anticipate all other 
claimants in reaching the district office after cancellation for the pur- 
pose of making entry in their own names. To insist upon ail the tech- 
nical niceties of a legal form of deed would work great injustice even if 
warranted by the law. But the law only refers to “ attempted” trans- 
fers ‘by bona fide instrument in writing” ; thereby indicating that while 
the writing may be only an attempt to transfer, ifit be evidently made 
in good faith its precise form is immaterial. 

I accordingly reverse your decision, and direct that Weaver be per- 
mitted to consummate his purchase. 


SECOND ENTRY—CHARACTER OF LAND. 
BENEDICT LEVIN. 


In exceptional cases of lack of water for domestic purposes and cultivation, second 
homestead entry may be allowed with credit for fee and commissions already 
paid. 


Commissioner McFarland to register and receiver, Larned, Kansas, May 
4, 1882. 


I am in receipt of your letter of March 16, 1882, Auananieeny the ap- 
plication of Benedict Levin to be allowed to relinquish his homestead 
entry No. 6220, made February 18, 1881, upon the W.4 NW.4 and W.4 
SW.iof Sec. 8 in T.238., R. 21 W., with permission to make another 
homestead entry upon some vacant tract witheredit for fee and com- 
missions already paid. 

It appears from an affidavit, duly corroborated, submitted by Mr. 
- Levin in support of said ma teahon: that he settled upon and has re- 
sided on the land in question continuously since May, 1879; that in 
the month of June, 1879, he dug a well to the depth of from fifty to sixty- 
five feet, a portion of which was through limestone and dark-looking 
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rock, like slate, and discovering no signs of water at this depth he dug 
in several other places, in one instance to the depth of seventy feet, but 
with no better success than at first. He further states that in his lo- 
cality rain storms are few and far between, and that if he depended on 
surface water and rain he would go thirsty eleven months in the year. 
_ He further represents that for the past three years he has cultivated 
about ten acres of this land, but owing to the lack of rain his crops have 
been a total failure, and that all the water used on the premises has to 
be hauled from Saw Log Creek, which is about three miles distant. 

I have to state that cases in which a second entry is allowed are very 
rare, but this seems to be a meritorious case and the application may be 
granted. | 

Notify Mr. Levin accordingly. 


ACT OF JUNE 15, 1880—ALIEN—NATURALIZATION. 
WILLIAM Hl. WHITE. 


Notwithstanding the homestead entry in this case was illegal at its inception on ac- 
count of alienage of claimant, his widow is allowed to purchase under the act 
of June 15, 1880. 


Commissioner Mcfarland to register and receiver, Gainesville, Florida, 
May 23, 1882. 


. Qn September 9, 1872, Wm. H. White made homestead entry No. 
5699, Tallahassee series, upon which entry final certificate No. 1634 
wasissued. The preliminary affidavit was sworn to on August 25, 1872, 
before the clerk of the county court of Orange County, Florida, and 
‘Tecites inter alia that the applicant had declared his intention to be- 
come a citizen of the United States. Mr. White died (as appears by the 
final proof) on March 11, 1875, and final proof is submitted by Emma, 
his widow, since intermarried with one Spenceley, to effect the consum- 
mation of said entry, and to obtain a patent for the land embraced in 
Said entry, to wit, the N.4 SW. 4 and SW. 4 NW. 4 of Sec. 25, and SE. 
4+ NE. 4 of Sec. 26, T. 20 S., R. 29 E., Florida. | 
There is no evidence that Mr. White ever obtained a certificate of 
naturalization, and, as will appear hereinafter, he could not have ob- 
tained such certificate, because he died less than two years subsequent 
to the date when he declared his intention, etc. His widow, however, 
would be allowed the benefit of the homestead act, if in point of fact 
Mr. White had declared his intention to become a citizen at or before 
the time of making the entry. The applicant’s affidavit, above re- 
ferred to, is prima facie evidence of the truth of the statements it con- 
tains, and as a rule is accepted by this office as sufficient. It appears 
by the final proof that said White was a native of England; it also 
appears by a certified copy of the records of the circuit court of 
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Orange County, Florida, that Mr. White declared his intention to be- 
come a citizen of the United States on October 25, 1872, a month and 
a half subsequent to the date of theentry. The prima facie evidence 
being thus rebutted by record evidence, it is apparent that Mr. White 
was not legally qualified on September 9, 1872, to make a homestead 
entry, he not having declared his intention, etc., until a subsequent 
date. The entry being thus illegal, must be held for cancellation, and 
sixty days are allowed to Mrs. Spenceley within which to appeal from 
this decision to the honorable Secretary of the Interior. 

The rule laid down in the case of Thomas Madigan (9 C.L. O., 7) does 
not now obtain, and any person who has made a homestead entry prior 
to June 15, 1880, and those who under the law succeed to his rights, 


-- may purchase the lands embraced in the entry under the second section 


of the act of June 15, 1880, provided no adverse rights exist, and the 
land was subject to such entry. 

Notify Mrs. Spenceley of the action of this office in holding the entry 
for cancellation, and inform her of her rights of appeal, and that, if 
she desires, she may, before said entry is canceled, purchase the land 
under the act of June 15, 1880. 


_ _, SECOND ENTRY—CHARACTER OF LAND. 
& x cont bb ty | 
oe e LupDWIG P. SKARSTAD ET AL. 


The new Lomestead entry will be allowed where, from the nature of the land (the 
character of which is not ascertained by the claimant until after entry) the im- 
portant homestead condition of cultivation cannot be complied with. 


Commissioner McFarland to register and receiver, Fargo, Dakota, May 
26, 1882. 


I am in receipt of your letters of March 14 and 15, 1882, in which you 
transmit the voluntary relinquishments, along with the petitions of Lud- 
wig P. Skarstad, who made homestead entry 8102, SW. 4 14, 133, 58, 
May 2, 1881, and of Anton O. Rolstad, who made i. E. 8103, May 2, 
1881, for NW. 114, 183, 58, to be allowed to make new homestead en- 
face with oredit for fee and commissions already paid. 

The bases on which the two claimants ask this relief being similar, 
if not identical, and the tracts described being contiguous, one answer 
suffices for both. From the testimony offered—which is wholly ex- 
parte—it appears that the claimants, “but little learned in English 
language,” made homestead entries before local officers, without a pre- 
vious knowledge of the land, and at a time “the prairies were covered 
with an unusual amount of water,” and when it was “impossible, unless. 
he went by team and employed a surveyor, to find the section lines.” 

The testimony further showeth that as soon as “the climate al- 
lowed,” and ‘before the expiration of six months from date of said 
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entry,” they went upon the land and found it unfit for cultivation, “a 
barren deposit of gravel” “full of stones,” “unfit to plow,” etc. Believ- 
ing it “the policy of the government to grant a fertile and productive 
tract to every bona fide settler, the deponent respectfully asks,” ete. 

The affidavit of Skarstad, as well as that of Rolstad, is corroborated 
by two witnesses; that is, each claimant swears to the truth of the 
other’s statement, aa calls in the services of another witness, Andrew 
J. Hoistad (who made H. E. 8101, May 2, 1881, SE. 414, 133, 58, relin- 
quished canceled at district office January 30, 1882). The “ proof” as 
to the *‘ unfitness of the land for cultivation ” is satisfactory. 

The “ homestead law” exacts cultivation as an essential part of the 
performance of contract on the part of the homesteader, and while itis 
not *‘ the policy of the government to grant a fertile and productive tract 
to every bona fide settler,” it is likewise not the policy of the government 
to harshly exact a condition (cultivation) where from the nature of 
things the condition cannot be performed. 

Therefore the petition of Skarstad and Rolstad is granted, and you 
will so inform them. I have this day canceled homestead entries 8102 
and 8103, without prejudice, and you will note the same on your records, | 
referring thereon (in the usual manner) to this letter C by date. 


SS 


HOMESTEAD—ACT OF JUNE 15, 1880. 
JOHN W. MILLER. 


The act of June 15, 1880, specifically grants the right of purchase in all cases where 
the land was properly subject to the original entry, limited only by the proviso 
that ‘‘this shall in no wise interfere with the rights or claims of others who may 
have subsequently entered such lands under the homestead Jaws.” A purchase 
can be made after cancellation, provided it does not interfere with a subsequent 
right. 


Secretary Teller to Commissioner McFarland, June 3, 1882. 


I have considered the appeal of John W. Miller from your décision of 
October 22, 1881, rejecting his application to purchase, under the act of 
June 15, 1880, (21 Stats., 237), the EK. $ NE. } 6, 210, 27 E., Visalia, Cal., 
entered April 28, 1873, homestead No. 777. 

It appears that your office canceled the entry June 17, 1880, on failure 
of Miller to make final proof within seven years from its date; that the 
land is still vacant, and that the fact of such cancellation is the only 
reason assigned for refusal to allow present application, your decision 
being based on that of my predecessor in the case of Maria Galliher, 
June 1, 1881. 

The sick of 1880, section 2, specifically grants the right of purchase in 
all cases where the land was properly subject to the original entry, 
limited only by the proviso that “this shall in no wise interfere with 
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the rights or claims of others who may have subsequently entered such 
Jands under the homestead law.” 

As no subsequent entry upon any tract taken as a homestead can be 
made until after cancellation of such original homestead entry, this 
proviso would have nothing in any case whatever to operate upon, ex- 
cept upon the theory that the right of purchase thus limited might be 
exercised as well after cancellation as before; and that the only pur- 
pose of Congress was to save any entry subsequently made in accord- 
ance with existing law from prejudice or interference under the new en- 
actment, but to bestow upon the original claimant the otherwise unre- 
stricted right to acquire by purchase the land which he had failed to 
secure by strict compliance with the law under which he had originally 
entered. | 

It can make no difference to the government whether the entry has 
been canceled or not. The mere act of cancellation has no force in con- 
nection with the statute. In this case less than two months had elapsed 
after the expiration of the seven years, and the entry was actually can- 
celed after the passage of the remedial act; while there are on your 
files hundreds of entries still uncanceled, where months and years have 
passed since the expiration of the seven years limited by law for mak- 
ing final proof. Yet the rule has not been applied to these, and the 
parties making such entries have been allowed the benefit of the act of 
1880, whenever applied for. 

There can be no reason for this invidious distinction. Upon full con- 
sideration I am convinced that the decision in case of Galliher must 
have been inadvertent, and should not stand as a precedent—the true 
construction, as [ apprehend, being as above stated. I accordingly re- 
verse your decision and direct the allowance of Miller’s application. 


TIMBER-CULTURE ENTRY—TRANSMUTATION. 
Torgus H. FLomM. s 


In view of the peculiar facts in this case, the party will be allowed to date his settle- 
ment prior to the time his‘timber-culture entry covered the land now covered by 
his homestead entry. 


Commissioner McFarland to register and receiver, Redwood Falls, Minne- 
sota, June 7, 1882. 


On November 4, 1872, Torjus H. Flom filed pre-emption D. 8. No. 252, 
for NE. 4 14, 112, 43, alleging settlement thereon July 1, 1872. “On 
November 27, 1877, he made timber-culture entry No. 606, for the same 
land and surrendered his D. 8. receipt at that time, though it does not 
appear that he ever executed a relinquishment of his filing. On Sep- 
tember 14, 1879, he relinquished his timber-culture entry, and the same 
was canceled by this office December 5, 1879. On December 26, 1879, 
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he made homestead entry No. 2574, for the tract. On April 1, 1882, he 
made final proof claiming the benefit of residence under pre- Ainpiion 
law in accordance. with the provisions of act of May 27,1878. Your 
letter of May 17, 1882, transmitting this final proof to this office con- 
tains the following : 

The proof shows continuous residence and cultivation by the claim- 
ant from September 1, 1872, to April 1, 1882, although the tract was held 
by claimant under timber-culture act from November 27, 1877, to De- 
cember 5,1879. We would respectful! ly ask whataction should be taken 
thereon. by this office. 

Doubt as to the proper manner of proceeding in this case has prob- 
ably arisen in your minds because, under rulings of this office, parties 
who have relinquished timber-culture entries upon which they had es- 
tablished residence, and subsequently made homestead entries for the 
same land, have, upon offering final proof and claiming under act of 
May 14, 1880, the benefit of residence prior to date of homestead entry, 
been restricted in such claim to actual residence subsequent to the 
eancellation of the timber-culture entries, it being held that a party 
cannot, in perfecting a homestead entry claim the benefit of residence 
upon the land while embraced in his timber-culture entry. Ina genera 
sense this ruling prevails, but in this case are found circumstances which 
operate to form an exception. 

This party’s pre-emption filing remained intact during the time that 
his timber-culture entry existed. Upon the relinquishment of his tim- 
ber-culture entry he occupied the same position under his filing, and 
was entitled to the same rights thereunder as though the timber-cult- 
ure entry had not been made. He was, therefore, legally entitled to 
transmute his filing to a homestead entry, and is entitled to credit for his 
residence on the land under pre-emption law. If no adverse claim for 
the land appears upon your records, you should, upon receipt of the 
commissions due, issue the usual final papers in the case and report the 
same in your regular returns for the month 3 in which issued. 


yy bPe 
| HOMESTEAD ENTRY—DESERTED WIFE. 
SARAH E. PIERCE. 


A deserted wife depending upon her own resources for support, who made a home- 
stead entry as the head of a family, is deemed qualified as a single person to avail 
herself of the homestead privilege, and, notwithstanding the return of the hus- 
band, entitled to consummate the entry. 


Commissioner McFarland to register and receiver, Fargo, Dakota, June 
9, 1882. 


Sarah EK. Pierce made homestead entry 6662, July 8, 1880, for the 
NE. 4 of Sec. 12, T, 134, R. 51, as “ the head of a family and a citizen 
of fie United Statés: v 
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In your letter of January 6, 1882, “ proof” was transmitted, and appli- 
cation to purchase the land under the requirements of Sec. 2301 R. S. 
was offered. | 

In my letter C, January 27, 1882, additional evidence was called for, 
alluded to as “a copy of this decree of separation, which appears from 
her testimony to be a decree a mensa et thoro.” 

In reply to which you transmit in your letter of May 25, 1882, a copy 
of judgment ordered by district court county of Olmstead, State of 
Minnesota, in the case of Sarah E. Pierce, plaintiff, v. Job P. Pierce, 
alias dictus Joseph Pierce, dated December 8, 1879, in which it is shown 
that defendant defaulted, and 

That he willfully deserted her for more than one year next before the 
commencement of this action, that the plaintiff is the sole owner of the 
real estate mentioned and described in the complaint in this action, and 
that judgment be entered herein that the plaintiff is the sole owner of 
said premises, and barring the defendant from all interest therein, and 
authorizing the plaintiff to sell, convey, mortgage. and dispose of said 
real estate without the defendant joing in the conveyance or mort- 
gage thereof . . . . . as fully as she might or could do if she were 
unmarried. : 

It is true as you suggest, that this is not what was anticipated, show- 
ing a complete “separation from bed and board,” but, although a judg- 
ment relating to the disposal of certain property in Rochester, Minn., 
it establishes the fact that claimant was in the position of a deserted 
wife, and as such the head of a family, also that at date of decree she 
could have made a valid homestead entry. Her position at the time 
she made her homestead entry was the same, as is shown by special 
affidavit furnished with her “ proof,” nor were her equities disturbed or 
her position materially altered by the fact 

That since that time (September 9, 1879), and until after taking the 
homestead above mentioned, viz, until November 23, 1830, she did not 
live with the said Job P. Pierce, but at said date he returned to the 
place where affiant was then living in a destitute condition, and out of 
compassion since that time she has supported him, but in no way has 
he, the said Job P. Pierce, had any interest in and to any property 
owned by her, nor has he in any way helped to support her. 

The evidence also shows that she had supported this husband from 
date of marriage (May, 1852) until the time‘he deserted her. 

From all this and from the fact that residence and improvement ot 
the land is shown, within the requirements of the law, I am clearly of 
the opinion that Sarah E. Pierce was a single person, “‘the head of a 
family and a citizen of the United States,” at the time of making her 
homestead entry, and entitled to commute the same under Sec. 2301 
RS. | 

You will, upon payment of the purchase money, issue final receiver’s 
receipt and final certificate of current series, and not fail to furnish 
‘commuted homestead affidavit” (Form 4-069), which does not appear 
with proof. 
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NATURALIZATION—COUNTY COURTS IN COLORADO. 
J. FE. HECHTMAN. 


Record evidence of filing of declaration to become a citizen of the United States, or 
of naturalization, in or by a court not having a clerk distinct and separate in 
person from the judge, will not be accepted from a homestead party. 


Commissioner McFarland to J. F. Hechtman, judge of court for La Plata 
County, Colorado, June 10, 1882. 


On the 7th instant I received from you a letter, not dated, request- 
ing this office to rule that county courts in Colorado not having a clerk 
distinet and separate from the judge are competent to naturalize aliens, 
in view of the State statute authorizing the judge to act, ex officio, as 
the clerk of his court. I cannot comply with your request for the rea- 
sons hereinafter stated. 

The State statutes provide that the county courts shall be courts of 
record, and that the judges may appoint clerks for the same or act as 
such clerks. This office refused to receive record evidence of naturaliza- 
tion by a county court not having aclerk distinct and separate from the 
judge, and applied the same rule in respect to the declarations of parties 
to become citizens of the United States. It is observed that some of 
the county judges have recently appointed clerks, and their courts are 
regarded here as competent to naturalize, and naturalization papers - 
issued by them are respected accordingly. I inclose herewith copy of 
ietter to the register at Wa Keeney, Kans., dated April 22, 1880, wherein 
the competency of State courts to naturalize aliens was dealt with at 
length. In enumerating the four prerequisites of the organization of 
State courts attempting to naturalize it is stated that said court “ must 
have a clerk.” Therein were quoted judicial decisions to show that 
the courts must not only have a right to have aclerk, but that they must 
have one, and that said clerk must be separate and distinct in person 
from the judge. The idea which I desire to convey is that no matter 
what the provisions of the State laws are as to the power of county 
judges to act in the double capacity of judge and clerk, the requirements 
of the United States Statutes, as a by learned jurists, cannot 
be disregarded by this office. 


EE 


HOMESTEAD—ADJOINING FARM ENTRY. 


Where land in a homestead entry that has been consummated, but not patented, is 
sold, the purchaser may make ‘‘ adjoining farm” homestead entry of a contigu- 
ous vacant tract (as the law allows), at his own risk as to the patenting of the 
land purchased. 


Commissioner McFarland to register and receiver, Jackson, Miss., June 17, 
1882. 


am in receipt of your letter of the 5th instant, in which you ask: 
Where a party making a homestead entry makes final proof on the 
same, and no patent has been issued therefor, if he sells the land em- 
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braced in his entry to a third party, will the party purchasing be al- 
lowed to make an adjoining farm entry to the land purchased. 

In reply I have to state that if the homestead entry upon which final 
proof has been made is in every respect regular, and the issuing of a. 
patent is a mere ministerial act, the party so purchasing could enter a 
contiguous tract as an adjoining farm homestead entry. He would do 
so, however, at his own risk, with respect to the ee of the origi- 
nal entry. 


ADDITIONAL ENTRY—CULTIVATION. 
Espen M. GoRDON. 


When an additional entry is made under the act of March 3, 1879, the law does not 
require that the lands embraced in the additional entry shall be actually culti- 
vated to crop. 

‘Tf the tract thus entered be used in connection with that embraced in the original 
entry for the purposes of a home, the intention of the act of March 3, 1879, will 
have been secured and its purposes attained. 

Tracts embraced in an original aud additional entry are considered as a compact 
body and cultivation of a portion of the same will be considered as a cultivation 
of the whole. 

Commissioner McFurland to register and receiver, Fergus Falls, Minnesota, 

| June 21, 1882. 


I am in receipt of the receiver’s letter, dated June 12, 1882, transmit- 
ting, for the consideration of this office, final proof submitted by Eben 
M. Gordon in support of his claim to patent for W. 4 NE. 4 and N, 4 
SH. 4 22, 134, 37, by virtue of homestead entries No. 2980 and 5135. 

It appears that the entry 2980 was made June 22, 1875, for W. 4 NE... 
4 of the section described under general homestead laws; and that entry 
No. 5135, for N. 4 SE. 4 of said section, was made May 20, 1879, as ad- 
ditional thereto under aot of March 3, 1879. 

The proof shows that the party aatablishiod a residence upon the land 
embraced in his original entry October 30, 1875; that he has continued 
to reside upon, cultivate, and improve said tract from that date to date 
of final proof—June 6, 1882—and has 53 acres thereof cultivated to 
_crops; that since the date of his additional entry he has cleared a por- 
tion of the land embraced therein and fenced the whole tract, but that 
he has not actually cultivated any part of the additional homestead. 

The receiver considers this failure to cultivate the tract embraced in 
the additional entry as a defect or failure to fully comply with legal re- 
quirements, and for that reason submits the case for consideration. 

The law does not peremptorily require that the land embraced in an 
additional entry of this class shall be actually cultivated to crop. If 
the tract thus entered be used in connection with that embraced in the 
original entry for the purposes of a home, the intention of the act of 
March 3, 1879, will have been secured and its purposes attained. It 
has been held heretofore that the tracts embraced in an original and 
additional entry will be considered as one compact body and residence 
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upon any portion of the same will be considered as residence upon the 
whole, and I am of opinion that the same rule should apply respecting 
cultivation; though in all cases of this kind improvement and use of the 
additional tract as a part of the whole homestead will be insisted upon. 

In my opinion, the final proof in the case under consideration is not 
defective; the party has made substantial compliance with legal require- 
ments, and the usual final papers should issue to him upon payment of 
the commissions due. 

You are therefore instructed accordingly, and will report the final 
papers in your regular returns for the month in which issued. 


a 
RESIDENCE—CULTIVATION—GOOD FAITH. 
EDWARDS v, SEXSON. 


When a person, although not atall times on the land, has no other recognized home, 
and claims and improves the land entered, in all respects showing that his claim 
is made in good faith, he has fulfilled the requirements of the statute. 

In every case an actual personal continuous residence is not necessary. 

The homestead act of 1862 should be liberally construed. : 


Secretary Teller to Commissioner McFarland, June 23, 1882. 


I have considered the case of Thomas J. Edwards v. Andrew J. Sex- 
son, involving homestead entry No. 5621, covering the S. W. 4 of Sec. 
18, T. 3 N., R. 23 W., Nebraska, on appeal by contestant from your de- 
cision of July 13, 1881, sustaining the decision of the register and re- 
ceiver and dismissing the contest. | 

This homestead entry was made October 14, 1878. Affidavit of con- 
test alleging abandonment and defective cultivation was made Janu- 
ary 12, 1880, and trial was held February 20, 1880. 

A question has been raised as to the admission of the oral cross- 
examination of contestant’s witnesses in the depositions taken before C. 
H. Bane, notary public, upon written interrogatories on the part of the 
contestant. For such irregularity the testimony should have been 
stricken out upon the motion made for that purpose, and in considering 
this case the testimony so taken will be disregarded. The testimony’ 
proves satisfactorily the following facts, viz: That the defendant, Sex- 
son, was a single man, twenty-nine years of age; that he made settle- 
ment on the land early in April, 1879, with the intention of remaining 
there; that he had a team, wagon, breaking-plow, cooking utensils, 
and some other articles of personal property; that he employed help 
and built a house twelve feet square, partly a dugout and partly sod, 
~ with roof of willow and earth, and an opening for a door and window. 
One witness, who had been acquainted with the land six years and 
knew the house, testifies that it was like most of the first dwellings 
built in that country and was fit to livein. After building the house 
Sexson commenced breaking upon the lines of his land for the purpose 
of setting trees or hedge, and a piece for crops the ensuing year. He 
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occupied the house ashort time, eating and sleeping there. About the 
ist of June, 1879, on account of the death of a brother, he went to the 
eastern part of the State to attend to some of his brother’s business 
and some of his own that was left with his brother. He remained 
away until September. During his absence he spent part of his time 
in cultivating crops left by bis brother, part in attending to his own 
affairs, and part of the time worked out for wages. 

He arrived at his homestead again September 16,1879. He occupied 
the house a short time, put a door in it, and otherwise made it more 
comfortable for the winter. The ground was too dry for further improv- 
ing it, and being out of money and having no work he again returned 
to the eastern part of the State. He left the house in good condition. 
with a bed, table, cooking utensils, crockery, clothing, and some other 
articles of personal property init. It was proved that a month before 
the trial the house was there and the personal property init. When 
Sexson returned, February 10, a short time before the trial, he found 
the house destroyed and all the wood-work and personal property taken 
away. He had no other home and returned with the intention of re- 
maining. 

The claimant, Sexson, seems to have acted in good faith and with the 
intention of appropriating the land to his own use and making a home 
of it. 

The facts in the case are quite similar to those in the case of Waldo 
v. Schleiss (1 C. L. L., 234). It was held in that case that “ where a per- 
son, although not all times on the land, has no other recognized home, 
and claims and improves the land entered, in all respects showing that 
his claim is made in good faith . . . . . that he has fulfilled the 
- requirements of the statute.” And that in every possible case an actual 
personal continuous residence is not necessary. And to same ettect see 
Baker v. Hess (£0., 296). 

I am of opinion that neither the charge of defective settlement and 
cultivation nor that of abandonment has been sustained. 

Your decision is therefore affirmed and the contest dismissed. 

The papers submitted with your letter are herewith returned. 


a 


Lf 7 2. ¢AIOMESTEAD—DEVISEE—EXECUTOR—HEIR. 
few Ter 
JOHN J. JONES. 


A devise within the meaning of the homestead law must be of the land, and not of 
the proceeds of the sale thereof which may be contemplated by the will; there- 
fore the executors are not entitled to a final certificate in case of their ap- 

- pointment in the will to make such sale, although the executors are heirs. to the 
-exclusion of other heirs. 


Commissioner McFarland to register and receiver, Gainesville, Florida, 
June 24, 1882. 


I have examined the final proof submitted by Robert Jones and Will- 


iam Jones, executors of the last will, etc., of John J. Jones, deceased, 
R 
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who, on January 28, 1874, made homestead entry No. 437, Gainesville 
series, and upon which F.C. No. 1995 has been issued to “ Robert Jones 
and William Jones, executors of John J. Jones, deceased.” 

The testimony shows that John J. Jones died on June 14, 1878, leaving 
no widow, but six children, ali of whom were adults. Mr. Jones made 
a will on May 31, 1873 (a copy of which is transmitted with the final 
proof, duly authenticated), which was admitted to probate, and letters 
testamentary issued thereon to claimants, who are sons of the de- 
ceased. That portioa of the will which relates to the homestead entry 
is a follows: 

2dly. I want Robert Jones and William Jones, my sons, to take charge 
of all my estate, and my will is that they are appointed my executors 
to take charge of all my property, both real and personalty, and that 
they manage it in the manner hereafter mentioned : 

Ist. That they take charge of my growing crop and finish cultivating 
and gather it, and that they be allowed a reasonable sum for their serv- 
ices in the management of said crop; also, I want my said executors, to 
wit, Robert Jones and William Jones, to take charge of my lands, to 
wit, that portion of the Dupont grant, together with my homestead 
upon which I now live, and all my hogs, cattle, notes, and accounts, and 
dispose of the same to the best advantage for my heirs; first pay all 
my just debts, then sell all the rest of my property ; and for my son, 
, Robert Jones, to have two hundred and fifty dollars; then the rest of 
my property to be equally divided among my heirs, to wit, William 
Jones, Robert Jones, Mary Ann Hires, Elizabeth Hires, Jane Dough- 
erty, and Susan Yelvington. Also, I want my grandchildren, the heirs 
of J. J. Jones, junior, viz, to wit, Robert Jones and Florence Jones, to 
hare the portion of one of my heirs, and that Robert Jones, my son, is 
hereby appointed to take charge of the same until they become of the 
age of twenty-one years, then deliver the said estate tothem. * * * 

Under sections 2291 and 2292 United States Revised Statutes, patent 
issues in the following order: 

Ist. To the person making such entry, or, 2d, if he be dead, io his 
widow ; 3d. If both father and mother are dead, leaving an infant child 
or anion, then to such minor child or children. 4th. In case of the 
death of the widow, and there being no minor child or children, then to 
his (the homestead party’s) heirs or devisees. 

From the foregoing statement of facts it appears that at the time of 
Mr. Jones’s death he left no widow, minor child, or children, so that 
patent, when satisfactory proof is made, must issue to the heirs or devi- 
sees of John J. Jones, deceased; the law makes no provision for issu- 
ing patent to an administrator or executor, and unless the land in 
question has been devised, patent must (when issued) be issued to the 
‘heirs of John J. Jones, deceased.” The only question to be determined, 
then, is: Did John J. Jones, by the will above mentioned and the clause 
set out, devise the land to Robert Jones aud William Jones within the 
meaning of Sec. 2291. 

The persons named as executors (who are sons and consequently heirs) 
are directed to take charge of, manage, sell, and dispose of the land, and 
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after paying the decedent’s debt to divide the net proceeds among the 
testator’s heirs. A devise within the meaning of the statute must be of 
the land and not of the proceeds, and the clause referred to creates the 
Messrs. Jones agents for the sale of the land and not devisees. 

I hold, therefore, that the certificate should issue to the heirs of John 
3. Jones, deceased. 

The proof regarding residence and cultivation by Mr. Jones during 
’ his lifetime is sufficient, but there is no evidence tending to show that 
the land was cultivated from the time of his death until the expiration 
of five years from the date of entry. 

inform the Messrs. Jones of the contents of this letter, and require 
them or either of them to show, by an affidavit duly corroborated by at 
least two disinterested witnesses, that the heirs of the deceased kept 
the land in a state of cultivation from the time of the death of their an- 
cestor until the expiration of five years from the date of entry. 

I inclose the final ce1tificate heretofore issued; if upon receipt of the 
corroborated affidavit called for you deem the same satisfactory, the 
register will issue final certificate, bearing like number with the one 
herewith returned, in the name of the “ heirs of John J. Jones, deceased,” 
and transmit the same, together with the affidavits, to this office, 


NATURALIZATION —MINOR—PROOF. 
ADOLPHUS PINDER. 


In case a homestead party claims to have been naturalized by reason of the naturali- 
zation of his father during his (the son’s) minority, he must show that he was 
dwelling within the United States at the date of the father’s naturalization. 


Commissioner McFarland to register and receiver, Gainesville Florida, 
June 28, 1882. 


Adolphus Pinder, who made homestead entry No. 1003, Gainesville 
series, and to whom F. C. 1968 was issued, states in his testitnony, in 
answer to interrogatory No. 4, that he is not anative-born citizen; that 
he was a minor when his father Richard Pinder (a certificate of whose 
naturalization accompanies the final proof) was naturalized, he (the 
claimant) being about nineteen or twenty years at the time. 

Section 2172 of the Revised Statutes of the United States provided 
as follows: | 

The children of persons who have been duly naturalized under any 
iaw of the United States, . . . . . being underthe age of twenty- 
one years at the time of the naturalization of their parents, shall, if 
dwelling in the United States, be considered as citizens thereof, ete. 

It is not shown that the claimant was dwelling in the United States 
at the time his father was admitted as a citizen. You will therefore 
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notify Mr. Pinder that he is required to transmit, through you, an affi- 
davit, duly corroborated by at least two witnesses, showing that at the 
time of the naturalization of his father, to wit, on March 20, 1867, he 
(claimant) was dwelling in the United States. 


ACT OF JUNE 15, 1880—TRANSFEREE. 
ELLA M. Hoyt. 


Possession of a homestead duplicate receipt by a stranger is no evidence of the trans- 
fer of the land; heis not by reason of mere possession of the paper entitled to 
purchase the land under act of June 15, 1880, as a transferee. 


Commissioner McFarland to register and receiver, Montgomery, Alabama, 
July 10, 1882. 


Tam inreceipt of yours of March 16 last, transmitting the appeal of 
Ella M. Hoyt, by her attorney, from your decision of February 6, 1882, 
rejecting her application to purchase, under the act of June 15, 1880, 
the 8. 4 SE. 4 of Sec. 28,1 N., 7 E. 

In reply I have to state that the records show said tract to have been 
covered by Mobile, Alabama, homestead entry No. 1272, made Feb- 
ruary 11, 1873, by Charles Butler, which was canceled January 5, 1881, 
for failure to make final proof within the statutory period. 

Ella M. Hoyt, as widow and heir of A. G. Martin, transferee, made | 
application, February 1 last, to purchase said tract under the act of 
June 15, 1880, which you rejected on the ground that *“ canceled home- 
stead entries are not subject to the operation of said act, and that no 
transfer by bona fide instrument in writing on the part of the home- 
steader has been filed,” from which decision the applicant appeals. 

The ruling of the Department on which you base the first part of 
your decision having been modified by the honorable Secretary’s decis- 
ion of June 3, 1852, in the case of John W. Miller, of Visalia, Cal. 
(vide Copp’s Land Owner, June, 1882, p. 57), virtually disposes of that 
portion of your objection; therefore the latter clause of your decision 
will only be considered at this time. 

Appellant alleges that a few months subsequent to entry Butler con- 
veyed his right in said land unto H. Evans and McDuffie Mann by 
merely surrendering to said parties his duplicate receipt; that said 
parties subsequently conveyed their right by deed unto one Burgess 
Miles, and that said Miles conveyed his right by deed unto A. G. 
Martin, the deceased husband of the said Ella M. Hoyt. 

The affidavit of the probate judge of the county in which the land is 
situated is introduced as evidence, showing that it was the custom in 
that county for homestead parties to transfer their lands by mere sur- 
render of the duplicate receipt without any deed. Evidence as to what 
is custoin, and what is not, is inadmissible, it being irrelevant to the 
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case. There is but one way to transfer real estate that is universally 
recognized by the courts since the passage of the statute cf frauds, and 
that is by an instrument in writing ; any other mode cannot be estab- 
lished by custom; it can only be done by special legislation as an 
amendment to existing laws. The act referred to is remedial and not 
amendatory, as the appellant’s argument would seem to imply. 

Possession of the duplicate receipt by a stranger is no evidence of the 
transfer of the lands, nor does it carry therewith the settler’s equities 
0 the land; the act expressly states that “persons to whom the right 
of those having so entered for homestead may have been attempted to 
be transferred by bona fide instrument in writing may entitle them- 
selves,” etc. There is nothing in the above language that could becon- 
strued to imply that the surrender of the duplicate receipt is equivalent 
to a transfer by bona fide instrument in writing or equal to a deed of 
conveyance; it would be necessary to interpolate words in order to ad- 
mit of such construction. The lawmakers evidently contemplated such 
a conveyance as would entitle the grantee to the same equities in the 
land as the grantor possessed; therefore, your decision that the mere 
surrender of the duplicate receipt is not an attempted transfer by bona 
fide instrument in writing is hereby affirmed and the appeal dismissed. 

You will notify the party in interest of this decision and of her right 
to appeal therefrom. 


———_ 


ADJOINING FARM ENTRY—RESIDENCE. 
WILLIAM C. FIELD. 


A residence or settlement on an original farm will not be computed as residence on an 
adjoining tract prior to entry. 


Commissioner McFarland to register and receiver, Montgomery, Alabama, 
7 July 15, 1882. 


I am in receipt of yours of March 7, 1882, transmitting the appeal of 
William C. Field from your decision of January 4, last, rejecting final 
proof on his adjoining farm, homestead entry No. 11707, on the ground 
“that adjoining farm homestead entries are not governed by the pro- 
visions of the act of May 14, 1880, and that, therefore, the entry must 
be of five years’ standing before proof for same can be made.” From 
which decision applicant appeals. 

The records show said entry to have been made Juno 1, 1881, for the 

NW.4SE. 4 of See. 14, 16 8., 4 W., the settler claiming peice hip and 
ccaidenee on the H. 4 SE. 4 aa SW. 4 SE. 4 of same section, township, 
and range, with settlement thereon, relating back forty-eight years. 

Final proof was offered December 27, 1881, six months subsequent to 
entry, claiming the benefit of the act of May 14, 1880, as to residence 
and settlement on the original farm. 
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The third section of said act provides: 

That any settler who has settled, or who shall hereafter settle, on any 
of the public lands of the United States with the intention of claiming 
the saine under the homestead laws, ete. | | 

The evidence shows that Mr. Field was born on the original form ‘| 
forty-eight years ago, and has resided thereon ever since. He did not * 
settle on the tract he entered as an adjoining farm, prior to his entry 
thereof, with the intention of claiming the same under the homestead 
laws. The rights of an adjoining farm entry attach only after entry 
when the land entered with bis original farm are treated as an entirety. 

A residence or settlement, therefore, upon an original farm constitutes 
no residenee upon an adjoining tract prior to entry, as settlement can- 

not be made at the same time upon two distinct tracts of land. JA 
All decisions and precedents forbid the proving up of an adjoining 
farm homestead entry prior to the expiration of five years from date of 
entry, except where there may be credit for military or naval service 
during the war of the rebellion, therefore, the decision of the register 
and receiver is affirmed and the appeal dismissed. 

You will notify the party in interest of this ruling and of his right to 
a still further appeal. 


HOMESTEAD—ACT OF JUNE 15, 1880. 
GEORGE S. BISHOP. 


Should a homestead entry be canceled and an adverse right to the Jand attach under 
a subsequent entry, the same is not subject to purchase under the act of June 15, 
1880, although the subsequent claim may have been asserted under a law other 
than the homestead law. 


Secretary Teller to Commissioner McFarland, July 18, 1882. 


I have considered the matter of the appeal of George 8. Bishop from 
your decision of November 10, 1881, rejecting his application to pur- 
chase the SE. 4 of Sec. 13, T. 3 N., BR. 28 W., North Platte district, Ne- 
braska, under the second section of the act of June 15, 1880 (21 Stat., 
937). The record shows that Bishop made homestead entry No. 302, of 
the tract, July 25, 1874, and that the same was canceled May 25, 1877, 
for voluntary relinquishment. Under date of August 17, 1878, one 
Andrew Goddard made timber culture entry No. 328 of the N. 4 of the 
said SE. 4,.and George A. Steeter filed declaratory statement No. 905 
for the S. $ of the same, alleging settlement May 13 preceding. 

On August 2, 1881, Bishop applied to purchase as aforesaid, but the 
register rejected his application for the reasons (1) that the said filing 
and entry had been made subsequently to the cancellation of his lome- 
. Stead entry, and (2) that by reason of said relinquishment and cancel- 
lation he had exhausted his rights under the homestead law and his 
‘ right to purchase under the section in question. You affirmed the reg- 
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ister’s action as being in conformity with the rulings of your office, and 
held that under the same no application to purchase under said section 
can be allowed where the homestead entry of such application has been 
canceled. Such was the ruling of the Department in the case of Maria 
J. Galliher, widow of Silas Galliher (8 L. O., 137), but the same was 
overruled by this Department under date of the 3d ultimo in the case 
of Johu W. Miller (9 Zbidem, 57), wherein it was held that the section 
in questiou— : 


Specifically grants the right of purchase in all eases where the land 
was properly subject to the original entry, limited only by the proviso 
that this shall in no wise interfere with the rights or claims of others 
who may have subsequently entered such lands under the homestead 
laws. As no subsequent entry upon any tract taken as a homestead 
can be made until after cancellation of such original entry, this proviso 
would have nothing in any case whatever to operate upon except upon 
the theory that the right of purchase thus limited might be exercised 
as well after cancellation as before, and that the only purpose of Con- 
gress was to save any entry subsequently made in accordance with ex- 
isting law from prejudice or interference under the new enactment, but 
to bestow upon the original claimant the otherwise unrestricted right 
to acquire by purchase the land which he had failed to secure by strict 
compliance with the law under which he had originally entered. It can 
make no difference to the government whether the entry has been can- 
celed or not. The mere act of cancellation has no force in connection 
with the statute. ° 


The case cited was ex parte, no adverse right having intervened in 
the interim of the cancellation of Miller’s entry and of his application 
therein drawn in question; whereas in the case at bar the adverse 
claims of Streeter and Goddard have been interposed, and it is presum- 
able that the land was subject to the same, as the contrary is not shown 
nor even suggested. Itis urged by the appellant’s attorney that “only 
adverse claims arising under the homestead law are a bar” to the opera- 
tion of the provisions of said section. This position appears to be 
taken and could only be maintained under the doctrine of the well- 
known maxim * expressio unius est exclusio alterius,” and if that maxim 
applies to this proviso it is conclusive of the case. - 

But although the rights or claims of those who have subsequently 
made * homestead” entries are the only rights expressly protected from 
the operation of the section cited, it cannot be presumed that Congress 
intended to divest any bona fide settler of vested rights. 

A statute, it has been said, is to be so construed, if possible, as to give 
seuse and meaning to every part; and the maxim was never more ap- 
plicable than when apptied to the interpretation of a statute, that ew- 
— pressio unius est exclusto alterius. The sages of the law, according to 
Plowden, have ever been guided in the construction of statutes by the 
intention of the legislature, which they have always taken according to 
the necessity of the matter, and according to that which is consonant ° 
to reason and sound discretion. 

Thus it sometimes happens that in a statute, the language uf which 
may fairly comprehend many different cases, some only are expressly 


-~ 
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mentioned by way of example merely, and not as excluding others of a. 
similar nature. (Broom’s Legal Maxims, 7th ed., 664.) 

I am therefore of the opinion that Congress used the expression. 
‘homestead laws” in a generic sense, intending thereby to illustrate 
its intent to protect all vested rights that might intervene prior to the 
application to purchase certain lands under the provisions of the act in 
question. Such construction is within the reason and spirit of the stat- 
ute if not within its letter, and I accordingly affirm so much of your 
decision as rejects Bishop’s application to purchase the N.4 of the 
tract in question embraced in Goddard’s timber culture entry, but his 
application should be allowed as to the residue, 7. ¢., the 8. 4 of the tract, 
embraced in Streeter’s filing, to be held subject to the latter’s making © 
final proof and payment pursuant to legal requirements. 


———sas 


| eee ADJOINING FARM ENTRY—PURCHASE, 
A0-FS§ 


Isaac 8. Rigas. 


Under the peculiar circumstances of this ease the claimant is permitted to make his 
entry as ap adjoining farm entry, to date from original entry. 


Commissioner McFarland to register and receiver, Huntsville, Alabama, 
July 19, 1882, 


IT am inreceipt of yours of March 15 last, transmitting for instructions 
the final proof on homestead entry No. 6441, made January 19, 1876, 
for the W.4SW. 4, Sec. 20, T. 7, R. 4 W., ky Isaac 8. Riggs. 

The records show said entry to have been made for settlement and cul- 
tivation. It seems that after making entry Mr. Riggs improved said 
tract and built a house thereon; subsequently he found out that owing 
to the back-water from Flint Creek, which flows in a serpentine form 
throuch said land, the whole of said land is covered by water a portion 
of cach year, in consequence of which it is impossible for him to reside 
thereon; therefore he at once purchased six acres immediately adjoin- 
ing, which was not subject to such yearly overflow, on which he erected 
a dwelling-honse and has lived therein ever since, cultivating and im- 
proving the entire tract as an adjoining farm. | 

After the lapse of five years he offers final proof on his entry, show- 
ing full compliance with the homestead law except as to residence. | 

When claimant purchased the adjoining six acres, as a site for a resi- 
dence, he should have applied at once through the local office for a 
change of entry, as at the date of entry he was not competent to make 
entry of an adjoining farm homestead, he not then being owner of ad- 
joining land as required by law in such cases; and by reason of his 
failure to reside on the tract entered he cannot, under section 2291 R. 
S., perfect his claim thereto. | 
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As, however, he appears-to have acted in good faith, and as present 
owner of adjoining land would be authorized to make an entry of an 
adjoining farm homestead (unless his right was exhausted by his orig- 
inal entry), and there being no adverse claimant, I have decided to con- 
sider his final proof as equivalent to an application for change of entry ; 
therefore his entry will be allowed to stand, and will be treated as an 
adjoining farm homestead until five years shall have elapsed from date 
of said constructive application, to wit, November 5, 1881, when he can 
make final proof de novo, or if he desires patent before that time he may 
avail himself of the provisions of the act of June 15, 1880, and obtain 
title thereto by purchase. 


HOMESTEAD ENTRY—TRANSFEREE. 
W. M. BUMPUS. 


The attempt to transfer the land in a homestead entry by the party thereto having 
been made prior to June 15, 1880, application to purchase the same by a final 
transferee under act approved on said date may be allowed, notwithstanding 
that the final transfer was made subsequent to date of the act. 


Commissioner McFarland to register and receiver, San LOMO Os Califor- 
nia, July 22, 1882, 


~ Tam in receipt of your letter of the 16th ultimo, transmitting, for the 
consideration of this office, the application of J. C. Rued, assignee of 
Wm. M. Bumpus, to purchase, under act of June 15, 1880, the land em- 
braced in homestead entry No. 2682. | 

The entry was made February 20, 1877, for the SE. 4 SW. 4, SW.4 SE. 
4 See. 1, and W. 4 NE. 4, Sec. 12, T.8N., R. 12 W.,M.D.M. On Feb- 
ruary 16, 1878, Bumpus conveyed the land, by quit-claim, to Daniel Mc- 
Laren and Wm. McLaren, who, on May 4 last, conveyed the same to J. 
©. Rued, and the latter party now seeks to perfect title to the land in 
question under said act of June 15, 1880. | 

It is clearly shown that said land was subject to homestead entry and 
that Bumpus was qualified to make the entry in question. As the at- 
tempted transfer by Bumpus was made prior to the passage of the act, 
Lam of the opinion that Rued is entitled to avail himself of the pro- 
visions of said act, although the deed or transfer to him was not made 
until after June 15, 1880. | 

You will bieretors allow Mr. Rued to perfect title tothe land under 
said act, and upon payment of a sufficient amount of money you will 
issue the usual cash papers in the case and transmit the same to this 
office with your regular returns. The deeds inclosed in your letter are 
herewith returned. 
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HOMESTEAD ENTRY—REGISTER OF LAND OFFICE. 
THOMAS J. Scort. 


A homestead party may, after his appointment as register of the United States Land 
Office, purchase under the act of June 15, 1880, the land embraced in his entry. 


Commissioner McFarland to Thomas J. Scott, U. S. Land Office, Mont- - 
gomery, Alabama, August 3, 1882. | 


Iam in receipt by reference from Paul Strobach, esq., of your letter 
of the 10th ultimo, asking whether you as register can, under the 
act of June 15, 1880, purchase the land embraced in a homestead entry 
made by you prior to your appointment. 

In reply, I have to state that section 2287 Rey. Stats. provides that 

Any bona fide settler under the homestead or pre-emption laws of the 
United States who has filed the proper application to enter not to ex- 
ceed one quarter section of the public lands in any district land office, 
and who has been subsequently appointed a register or receiver, may 
perfect the title to the land under the pre-emption laws by furnishing 
the proofs and making the payments required by law, to the satisfac- 
tion of the Commissioner of the General Land Office. 

The act of June 15, 1880, is an act of relief and is broad in its terms, 
as it provides ‘“‘that persons who have heretofore under any of the 
homestead lawsentered lands . .. . . may entitle themselves to 
said lands by paying the government price therefor,” ete. 

The act of May 20, 1862, does not in terms restrict registers and re- 
ceivers from perfecting entries made by them under said law; but it 
was held by this office that inasmuch as proof of settlement and culti- 
vation must be made to the satisfaction of the local officers, that there- 
fore they were barred from its privileges. While this rule was being 
strictly enforced the act of April 20, 1871 (Sec. 2287 Revised Statutes), 
was passed as cited above, granting certain rights to settlers, who were 
subsequently appointed as register or receiver. 

Under the general rule of law, the legislation thus had confirmed the 
clecision of the Department. 

The act of June 15, 1880, does not make any distinction as to the 
class of persons who may avail themselves of its benefits; and as the 
deprivation of its privileges is, in effect, a punishment, if seems to me — 
that the officers named should not be debarred from any rights there- 
under unless required by law, or necessary to secure a just and proper 
administration of the homestead laws. 

The reasons assigned in the former rulings of this office for denying 
a register or receiver the right to perfect a homestead entry were emi- 
nently correct under the circumstances, but do not obtain under the 
act of June 15, 1880, because under that act no proof requiring the ap- 
proval of the 6a aficens is necessary. 
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Therefore, Iam of the opinion that if the land was properly subject 
to homestead entry at date of entry, and no subsequent rights or 
claims interfere, the register is entitled to purchase the land under the 
act named | 
5235 — 

4 ‘ ve HOMESTEAD—ACT OF JUNE 15, 1880. 
: | Joun D. Hay. 


Alienation of the land is no bar to the original party purchasing under said act, even 
though the transferee protests. | 
Commissioner McFarland to register and receiver, Hongo: Alabama, 
September 6, 1882. 


I have considered the appeal of John D. Hay from your decision of 
August 3, 1882, rejecting his application to purchase under the act of 
June 15, 1880, the land embraced in his homestead entry No. 8584, made 
August 8, 1879, for the W. 4 NW. 4 of Sec. 3, and I. 4 NE, 4 of Sec. 4, 
4 N. 27 E., on the ground that an affidavit of contest for abandonment 
and alienation had been filed against said entry by John P. D. Wilker- 
son, and that the contestant cannot be barred from reaping the benefits 
of the act of May 14, 1880, until the allegations charged are disproved, 
ete. 

Upon examination I find that you have failed to forward part of the 
evidence necessary in arriving at a conclusion in such cases, to wit, the 
application and affidavit of the homestead claimant to purchase under 
the act June 15, 1880. 

The contest was brought on the issue of abandonment and alienation 
of a portion of the land, by bona fide instrument in writing. 

Tt dues not appear bist the lands embraced in Hay’s entry were not 
properly subject thereto, nor that any one else had a subsisting entry 
covering the lands in question; therefore the right of Hay to purchase 
is paramount to that of a contestant prior to the consummation of the 
contest, as the rights of the parties are unafiected during the pendency 
of the proceedings, and no preference right is established under the act 
of May 14, 1880, prior to the cancellation of the entry involved. 

If the homestead party chooses to avail himself of his right to pur- 
chase under the act of June 15, 1880, his action thereby defeats the 
cancellation of the entry, and virtually disposes of the contest. 

The latter issue, that a portion of the land had been transferred by 
bona fide instrument in writing, is no bar to an application to purchase, 
under the act named, as a conveyance in such case would be good, as 
against the grantor, although the conveyance autedates the patent. 

If the applicant’s application is accompanied by lis affidavit showing 
that he is the identical party who made the entry, and he has filed 
therewith the duplicate receipt, or an affidavit accounting for its loss, 
and if the records show that the land was properly subject to entry, you 
will, upon payment of the governmeut price, issue the usual certificate 
and receipt. 
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HOMESTEAD—FINAL PROOF—ACT OF JUNE 13, 1880. 


BURRILL v. COULTER. 


Claimant having failed to make satisfactory final proof, under homestead entry, is 
granted sixty days to make payment for the land under above act. 


Acting Secretary Joslyn to Commissioner McFarland, September 12, 1882. 


In the contested case of H. P. Burrill v. Lavinia Coulter, on appeal 
from your decision of May 26, 1881, holding sufficient the final proof of 
the latter upon her homestead No. 1452, entered April 14, 1875, for the 
SE. 4 Sec. 34, T.1758., BR. 30 E., Gainesville district, Florida, J am un- 
able to concur in your opinion; but in view of the effort shown by her 
to retain and improve the land, ! direct that you invite her attentica to 
the provisions of the act of June 15, 1880 (21 Stat., 237), and allow her 
sixty days from service of notice to make payment for the tract. In 
the mean time cancellation of the entry will be suspended. 


ACT OF JUNE 15, 1880—TRANSPEREE, 


CHRISTIAN G. LARSEN.* 


In case of an attempt by the party to a homestead entry made prior to June 15, 1880, 
to transfer the land embraced therein subsequent to June 15, 1880, the transferee 
is not entitled to purchase the same under act approved on aa date, but the 
homestead party may make purchase thereunder. 


Commissioner McFarlant to register and receiver, Salt Lake City, Utah, 
September 19, 1882. 


Upon examination of the papers in case of homestead entry No. 4755 
of Sanford Forbush, jr., dated April 23, 1880, for the SW. 4 Sec. 34, T. 
18 8., Rh. 8 E., it appears that said applicant deeded said tract to Chris- 
tian G. Larsen, under date of December 1, 1880, and you permitted 
said Larsen to commute the same under the second section act June 15, 
1880. Said act provides: 

That persons who have heretofore under any of the homestand laws, 
or persous to whom the right of those having so entered for homesteads, 
may have been attempted to be transferred by bona fide instrument in 
writing, may entitle themselves to said lands by payin 2 the government 
price therefor. 

It appears that said transfer to Larsen was subsequent to the passage 
of said act of June 15, 1880, and that you erred in permitting said entry 
to be made in the name of said Larsen. Said cash entry No. 2325, being 
illegal, is held for cancellation. 

You will notify the parties in interest of this decision, and sixty day s 
will be allowed in which to file an appeal. At the expiration of that 
period you will report the action taken. | 


*See 3 L. D., 190. 





* 
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I would further state that said applicant having made said home- 
stead entry No. 4755 prior to the passage of said act, on the cancella- 
tion of said cash entry No. 2375, he can commute the same under the 
provisions of said act June 15, 1880, by full compliance with its pro 
visions. | | 


ee 


HOMESTEAD CONIEST—ACT OF MAY 14, 1880, 
WEBER vw. SHAPPELL. 


The purchaser of a claim and interest in a contested entry acquires no right of which 
the contestant may have been possessed, and must be held as a stranger in the 
case without even the right of appeal. 

Prior to act of May 14, 1880, a contestant of a homestead entry had no greater right, 
for his initiation of a contest, than any other person, and the land upon cancella- 
tion of the entry became subject to the first legal applicant whether such appli- 
cant was the contestant or another. Nor was under that act the preference right 
of entry by one who secures a cancellation of a prior entry assignable. 

Sixty days allowed in which to purchase the tract under act of June 15, 1880. 


Secretary Teller to Commissioner McFarland, September 20, 1882. 


I have considered the case of Jolin Weber v. William H. Shappell, 
involving the W. 4 of SE. 4 Sec. 26, T. 5, R. 15 W., Bloomington, Nebr., 
on appeal of James Whitesell from your decision of August 17, 1881, 
dismissing the contest and reinstating the entry of Shappell. 

The records show that Shappell made homestead entry of the tract 
October 10, 1878, and that on August 23, 1879, John Weber commenced 
a contest against him for abandonment thereof. Shappell was not pres- 
ent at the hearing, but, under the proof submitted, your office found 
that he had failed to comply with the requirements of the law, and 
held his entry for cancellation, which beeame final April 21, 1880. 

Shappell subsequently moved for a rehearing, which you granted, 
for reasons stated, and a new hearing was ordered for July 13, 1880. 
Weber failing to appear on the day assigned, Shappell moved for that 
reason a disinissal of the contest, which motion was denied by the local 
officers; but it appearing that Weber had sold all his claim and interest 
in and to both the contest and the land to one Jensen, who in turn had 
sold the same to one James Whitesell, upon the motion of the latter he 
was permitted to intervene and continue the contest in the name of 
-Weber, but in bis own interest. 

Weber had acquired no right which he could transfer to Jensen or to 
Whitesell. Prior to the act of May 14, 1880, a contestant of a home- 
stead entry had no greater right, for his initiation of the contest, than 
any other person, and the land upon cancellation of the entry became 


- subject to the first legal applicant whether such applicant was the con- 


testant or another. Nor even under that act is the preference right of 
entry by cone who secures a cancellation of a prior entry assignable. It 
is a personal right in him only who procures the cancellation. White- 
sell has therefore no legal right nor interest in the contest, and must be 
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held a stranger to the case without even the right of appeal from your 
decision. 

Weber in the interest of the United States made his case, proved the 
abandonment, and final judgment for cancellation followed. Shappel! 
asked a new hearing to set aside the result of a former trial. This was 
granted. It was now his turn as plaintiff to show cause why the can- 
cellation should not stand, and the burden of proof was on him. 

After his testimony closed, the United States might rebut by any 
witnesses at hand whether the former prosecutor was present or not. 
The good faith of Shappell was in isste, and he must show good reason 
or his eutry caunot be reinstated. It was notthe right of a third party, 
but the right of the government which was in question. The register 
and receiver might admit any evidence tending to contradict Shappell’s — 
claim of compliance with law, and it was good public policy to conclude 
the hearing by proper evidence rather than to dismiss it on a technical 
motion and compel a new contest to be brought by a stranger. 

In my opinion the fact of abandonment by Shappell was clearly 
proven, both at the original and the subsequent hearing, and his entry 
must accordingly be canceled. In view, however, of the provisions of 
ihe act of June 15, 1880 (21 Stat., 237), you will allow him sixty days in 
which to purchase the tract before making final the order of cancella- 
tion. Your decision is modified accordingly, and the papers transmitted 

with your letter of January 20, 1882, are herewith returned. 





HOMESTEAD—RESIDENCE—GOOD FAITH. 
PETER v. SPAULDING. 


The facts in this case show an effort to secure land under the homestead laws with- 
out complying with the important requirement of residence. Notwithstanding - 
only eight months from date of entry have elapsed, the entry is ordered canceled. 


Secretary Teller, to Commissioner McFarland, October 2, 1882. 


I have considered the case of William P. Peter v. George Spaulding, 
involving the latter’s homestead entry made August 21, 1878, upon the 
NW. 4 of section 14, T. 268., R. 28 W., Larned, Kans., on appeal by 
Peter from your decision of May 14, 1881, dismissing the contest. 

This contest was initiated April 28, 1879, upon allegations of aban- 
donment, and the hearing was in June following. The testimony shows 
that in January, 1879, Spaulding moved upon the land a building about 
G by 8 feet in dimensions, aud caused from 3 to 5 acres thereof to be 
plowed, chiefly in furrows around the exterior limits. At that time he 
passed two days on the land, one in surveying it, and the other in super- 
intending said work, and liad not since, to the date of hearing, been | 
upon it. . 

He never slept uor.ate a mealon the land, except such as was carried 
from a neighboring hotel; nor was the building ever furnished with 
any housekeeping effects, except a few cooking utensils which he 
brought with the building, and which remained therein when he moved 
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it, but which he never used. He did not replow the land plowed in 
January, nor did he ever cultivate any portion of it. Since January, 
1878, he has been the traveling agent in Kansas of a Pittsburgh (Pa.) 
plow company, and since that date does not appear to have had any 
fixed habitation in Kansas. 

On these facts the local officers found that Spaulding had failed to 
establish a residence on the land, and recommended a cancellation of 
his entry. Your decision holds his entry intact, because at the date of 
the initiation of the contest but eight months had elapsed from the date 
of his entry, and as there was not evidence of bad faith, it would be 
contrary to the lenity the Department extends to claimants under the 
homestead laws to forfeit it. . | 

The clemency of the government should be extended. in cases. only 
where the good faith of the party is manifest, where there is no adverse 
‘claim, and the question is simply between the government and the 
party, and where the failure to comply with the law results from causes 
beyond the reasonable control of the party. 

The homestead law requires residence on the land to be established 
within six months from the date of entry. Spaulding failing to do this, 
Peter commenced his contest, and under the act of May 14, 1880, is en- 
titled to enter the land if the entry is canceled. A contestant should 
not be deprived of the fruit of his contest unless there are controlling 
reasons why the entry should not be canceled. None are presented in 
this case. Spaulding assigns no excuse for his neglect to make the 
land his home. The fact that he was engaged in business elsewhere, 
having no relation to the land or his entry, does not justify his laches 
in this respect. Indeed, he does not appear to have been resident in 
the State of Kansas, except for a temporary business purpose; and for 
the ten months preceding the hearing he made no attempt to establish 
a residence on the tract, or to cultivate or improve any portion of it, 
with the exception named. 

Regarding his acts, therefore, as an endeavor to acquire a tract of 
the public land without complying with the conditions which Congress 
has imposed upon such acquisitions, and as wanting in good faith, I 
“modify your decision and direct cancellation of the entry. 


a 


é 


4 rp, Je OMESTEAD—BOARD*OF EQUITABLE ADJUDICATION, 
Lg om i f fi = : : 
AY OPC gh McCARTHY v. DARCEY. 
Residence is a material requirement of the homestead laws. 
Where rights of other parties are affected or an adverse claim exists, an entry should 


- not be submitted to the board of equitable adjudication—a contestant’s preferred 
right under the act of May 14, 1880, is in the nature of an adverse claim. 


Secretary Teller to Commissioner McFarland, October 20, 1882. 
I have considered the case of William F. McCarthy v. Michael Dar- 


cey, involving the latter’s homestead entry made January 30, 1880, 
upon the NE. 4 of Sec. 9, T. 10, R. 5 W., Concordia, Kans., on appeal 
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by McCarthy from your decision of November 18, 1881, allowing the . 
entry to stand, with a-view of submitting Dareey’s final proof, when 
made, to the board of equitable adjudication. 

This contest was commenced October 4, 1880, on the ground of aban- 
donment, and the hearing was in November and December following. 

The fectiniony shows that Darcey improved and cultivated the tract 
as required by law, and the only question involved is that of residence. 
The local officers found that he had failed to comply with the law in 
this respect, but in view of the short time intervening between the dates 
of entry and contest, recommended that the case be submitted to the 
board of equitable adjudication. Your decision follows that recommen- 
clation. | 

J have examined the testimony. and reach the same conclusion as to 
Darcey’s want of residence on the tract. Residence is a material re- 
quirement of the homestead law, and the reasonable time of six months ' 
is allowed the party for that purpose. Darcey had not only down to 
the date of initiation of the contest, but to the date of hearing (and to 
its cd to resid on December 8, a period of more than ten months) neg- 
lected to reside on the land. He offers no excuse for his laches, and 
was not ignorant of the requirement of the law in this respect, for he 
had already contested a prior entry on the same tract, and procured 
the cancellation thereof on allegations of abandonment, following which 
he made his own entry. I find no reason to justify his non-compliance 
with the law, and the case is not one, in my opinion, for the board of 
equitable adjudication. The statute (Sec. 2457 B.S.) does not authorize 
such reference in cases where the right of another claimant may be prej- 
udiced, or where there is an adverse claim. 

This contest having been commenced in October 1830, was subject to 
the provisions of the act of May 14, 1880, which gives to a contestant 
the preferred right to enter the tract, within a specified time from can- 
cellation of the entry which he procures. The rights of McCarthy might 
be prejudiced by reference of the case to the board, and his is in the 
nature of an adverse claim. 

I modify your decision, and direct cancellation of Darcey’s entry. 





SOLDIERS’ DECLARATORY STATEMENT—RESIDENCE, 


 GEoRGE H; GARDNER. 


A soldier who files or causes to be filed a declaration of his intention to enter a tract 
of land under the homestead law must make a legal entry of the land within six 
months, and must remove to the tract so entered and reside upon it and cultivate 
it for the period prescribed by law before he can acquire title to the land. Filings 
or entries made by soldiers when they do not settle upon the land and have no 
intention of doing so are false and fraudulent. 


Commissioner McFarland to Geo. H. Gardner, New York City, November 
22, 1882. 

J am in receipt of your letter, inclosing a copy of a circular purport- 

ing to be issued by Gazzam & C o., “relative to the procurement of sol- 
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diers’ homestead entries.” You state that yourself and several of your 
friends have given ‘‘ Gazzam & Co.” powers of attorney to locate lands 
for you, and paid them $15 each ; that you were afterwards called upon 
for an assessment of $10; that ‘“‘Gazzam & Co.” have closed up their 
office and left town; and you wish to know whether there is any way 
by which you can recover the money so paid. 

Youare informed that the alleged firm of * Gazzam & Co,” isunknown 
to this office; that the circular inclosed by you is a deception ; and that 
the statements and assurances contained therein are false in many par- 
ticulars and misleading in all. 

A soldier who files or causes to be filed a declaration of his intention 
to enter a tract of land under the homestead laws must make a legal 
entry of the land within six months, and must remove to the tract so 
entered and reside upon and cultivate it for the period prescribed by 
law before he can acquire title to theland. Filings or entries made by 
soldiers when they do not settle upon the land and have no intention 
of doing so are false and fraudulent. 

You were advised in this circular of the requirement of personal entry 
and residence; but it is dishonestly added that if ‘‘ anything showld 
prevent you from going on to perfect your entry, we can probably dis- 
pose of the right acquired by your declaratory statement and location 
on such terms as to make your investment a profitable one.” 

This is the gist of the whole matter. The proposition is that the pro- 
fessed attorney will file declarations of the intention of soldiers to make 
entries of public land and afterwards sell the soldier’s right, ostensibly 
for the soldier’s benefit. 

The “investment” which is to be made profitable is the money paid 
to the attorney for his fees. The “right” which you are led to believe 
may be sold is the personal right of the soldier to make an entry of the 
land himself. This right is not transferable; consequently the soldier 
who does not go upon the land in person acquires no rights and has. 
nothing to sell. The phrase “your location” is delusive. There is nc 
“location ” of land by the mere filing of a declaratory statement. 

What the attorney has to sell, and what he does sell (unless he util- 
izes them otherwise himself), are your powers of attorney, which enable 
him, or some confederate to whom those powers are transferred, to make 
a fraudulent filing in your name. 

When the filing is made, which is done by the last party in whose 
bands your powers fall, this last party sells his own relinquishment of 
your filing to some honest settler upon whose ignorance or credulity he 
can successfully impose. 

The filing does not “ hold the land” against an actual settler; but as. 
many settlers are not aware of this fact, or do not wish to incur the risk 
of contesting a claim of the merits of which they are not informed, they 
are frequently induced to buy the attorney’s relinquishment. 
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Thus the only results of your effort to avail yourself of the plausible 
promises of the “‘locating agent” are that you have been implicated in 
. an illegal transaction, and have lost the money paid to the agent or 
attorney, while your powers of attorney have been used to defruund some 
other soldier or settler who is actually trying to find a home on the pub- 
lic lands. | 

I am in receipt of letters from soldiers in different parts of the country 
stating that they have been victimized in the same way as yourself, 
through similar circulars emanating from various sources, or wpon the 
application of traveling agents making similar representations in per- 
son. 

J desire earnestly to warn all soldiers against impositions of this 
character. It should be thoroughly understood that a soldier can 
acquire no right to 160 acres, or to any other number of acres, of pub- 
lic lands unless he wants to remove to the land, live upon it, and culti- 
vate it. As he cannot sell what he does not possess, and as he has no 
land, nor any right to any land, in the absence of such removal, resi- 
dence, and cultivation, there is no money to be made through the agency 
of land attorneys, and no land to be obtained by him unless he becomes 
a Settler. 

Whether there is any way by which you can recover the money paid 
by yourself and your friends to ‘Gazzam & Co.” is a natter upon which 
I cannot advise you. 
po LPO} | _ 


ADDITIONAL HOMESTEAD ENTRY. 


EDWARD R. CHASE. 


The failure of the local officers to properly note upon their records an original appli- 
cation and amendment cannot jeopardize a claimant’s right. 


Secretary Teller to Commissioner McFarland, December 12, 1882. 


JI have considered the appeal of Edward R. Chase from your prede- 
cessor’s decision of May 31, 1881, rejecting his application to make ad- 
ditional homestead entry under the provisions of the act of March 3, 
1879 (20 Stat. 472), of lots 1 and 2 of Sec. 30, T. 36 N., R. 62 E., Kureka 
district, Nevada, such entry to bear date as of December 19, 1879. 

It appears from the record that Chase filed declaratory statement No. 
124, April 28, 1871, for the N. 4 of NW. 4 SE. 4 of NW.4, and the NW. 
4 of SE. 4 of Sec. 30, T. 36 N., R. 62 E., which tracts are not Gontieu: 
ous. 

In May, 1875, he applied at the local office to so amend said fling as 
to embrace one hundred and sixty acres of contiguous tracts, but specti- 
fied no particular tracts. Such application was allowed pursuant to 
your office letter of the 26th of said month, which prescribed ‘ that he 
would be allowed to amend by taking forty acres adjoining the residue 
of his claim, in lieu of the NW. a of SE. 4 of said section 30.” August 

20309—VoL 1——6 
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11 ensuing, the register reported that Chase had appeared at the local 
office June 21 preceding and made homestead entry No. 63 of the E. 4 
of NE. 4 of said section in lieu of amending his filing. October 18 en- 
suing, he applied to so amend his entry as to embrace the E. $ of the 
NW. 4 of said section; which application was allowed (pursuant to your 
office letter of July 19, 1877, deciding the case of E. R. Chase e¢ al. v. 
Buron et al., from which decision no appeal has been taken), as it ap- 
peared tobe “ the land he intended to enter, and which he supposed he 
had entered until the day he made his application, (and) that all bis im- 
provements, to the value of $2,000, are situated upon the said E. 4 of 
NW. 4 of Sec. 30.” | 

Under date of January 11, 1879, your office advised the register and 
receiver that Chase’sentry had been corrected upon your office records in 
accordance with his application to amend the same, but that his right 
to the tract claimed could not antedate June 21, 1875, the date of his 
entry, and that he would not be allowed to make final proof until the ex- 
piration of five years from said date, unless he could show that he was 
entitled to the benefit of section 2304, R.S. September 10 ensuing, your 
office modified the foregoing letter of instructions by directing the reg- 
ister and receiver to advise Chase to call at the local cffice and amend 
his homestead application by writing across the face thereof the correct 
description of his homestead claim, and to insert the words “ or the act 
approved May 27,1878,” after “ section 2304, R. 8.,”in said letter of June 
11, 1879. 

Under date of January 28, 1881, your office advised the register and 
receiver that “the homestead entry of Edward R. Chase is for the E. 4 
of NW. 4 of Sec. 30, 36 N., 62 E., and he paid $16 fee and commissions. 
The tract book sent to your office erroneously showed the government 
fee paid as $5 only”; that said record, when sent, correctly showed the 
entry to be of the E. 4 of NE. 4 of said section; that Chase amended his 
homestead application September 25, 1879, so as to describe the E. $ of 
NW.4; that they were instructed by letter of November 13, 1879, to 
amend their record accordingly, which should have been done upon its 
receipt, aud if this had not been done, that they should do so without 
farther delay ; and if Chase should present his entry papers pursuant 
to instructions aforesaid, ‘he will be entitled to make additional entry 
for lots land 2 of NW. 4, said section, without payment of fees, if said 
tracts remain vacant. 

Thus it appears in the light of the foregoing summary of the history 
of this case that Chase’s application in question was regularly and prop- 
erly made at a time when the tract applied for was vacant public land, 
and therefore subject to such entry. The failure or refusal of the reg- 
ister and receiver to accept and properly note upon their office records 
his original application and amendment of the same could not jeopard | 
his rights in the premises. | : 

Your decision is accordingly reversed. 


- 
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NATURALIZATION—CLERK OF COURT. 
* JOSEPH BARBER. 


In view of the laws of the State of Obio, the judge at a probate court therein who 
issues naturalization papers may be presumed to have a clerk, 
Commissioner McFarland to register and receiver, Fargo, Dakota, Decem- 
ber 16, 1882. 


T am in receipt of your letter of October 17, 1882, in which you trans- 
mit appeal, and likewise the “rejected proof” of Joseph Barber, who 
made, June 28, 1880, homestead entry 6595, IX. $ NE. 4 and H. § SE. 4, 
Sec. 30, T. 135, RK. 56, and who now seeks to prove up under Sections 2291 
and 2305, Revised Statutes. Indorsed on said proof appears: 

Proof rejected for the reason that there is no evidence filed to show 
that the probate court of Muskingum County, Ohio, is a court having 
cominon-law jurisdiction and a clerk and seal, and authorized to nat- 
uralize aliens, as required by section 2165, R.S., U.S. 

Thirty days from September 16, 1882, were allowed for appeal. The 
rejected proof otherwise appears satisfactory, and the question seems 
10 be whether an error was or was not committed in rejecting the cer- 
tificate of the judge of the probate court of Muskingum County, Ohio. 

The appeal of 8. B. Pinny, esq., attorney for Joseph Barb--r, dated 
October 11, 1882, sets forth at length a statement of allegations of error 
on your part, and the same has been duly considered by this office. 

In my letter to J. F. Heehtman, judge of court, La Plata County, 
Colorado, June 10, 1882 (9 C. L. O., 72), the princip.e is laid down that 


‘only courts having certain tests or qualifications are competent to nat- 


uralize ; this would be of itself reason for your raising the question 
whether probate courts in Ohio were or were not qualified to naturalize 
citizens. 

IT find on investigation that the law of Kansas, construed in the Hechit- 
man case (supra), is different from Ohio law. There is no ; -rovision in 
the Kansas law for a clerk of probate court. In Ohio the probate judge 
may appoint a deputy clerk, and as (in this case) the probate judge as- 
sumed jurisdiction in naturalization, I may presume he had a clerk. 

You may issue the final certificate and receipt in this case, therefore, 
and advise Mr. Pinny of this decision. 


HOMESTEAD—SETTLEMENT—ENTRY. 
MURPHY »v. TAFT. 


Land awarded to Taft, who made prior settlement, nothwithstanding prior entry 
was made by Murphy. : 


Secretary Teller to Commissioner McFarland, January 3, 1883. 


I have considered the appeal of Edward Murphy from your decision 
of January 18, 1882, allowing the homestead entry of Charles W. Taft 
upon the SE. 4 of See. 31, T. 117, R.57, Watertown, Dak. 


With ort 
Sgr ew i ot 
cet Bue a 
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Murphy made homestead entry of the tract June 13, 1881, and Taft 
made like entry of the same tract June 15, 1881. 

The testimony shows that Taft settled on the land March 20, 1881, 
with intention of claiming if under the homestead laws, since which 
time be has continuously resided thereon, and has valuable improve. 
ments. Notwithstanding, therefore, that Murphy made prior entry, 
Taft is within the provisions of the third section of the act of May 14, 
1830, which grants to persons who settle on the public lands, with the: 
intention of claiming the same under the homestead laws, the same- 
time to file their homestead applications and perfect their original en- 
tries as is allowed to settlers under the pre emption laws to put their: 
claims on record; and their rights shall relate back to the date of set- 
tlement the same as if they settled under the preemption laws. As. 
Taft made his entry within the time allowed a pre-emptor for filing a 
declaratory statement, his entry must relate back to the date of his. 
settlement, and takes precedeuce of that of Murphy. 

Your decision is affirmed. | 


HOMESTEAD ENTRY—ACT OF JUNE 15, 1880, 
HERMAN L. PHELPS. 


Where a single woman makes a homestead entry, and afterwards marries, her hus-- 
band, in the event of her death, cannot purchase in bis own name, under the act 
of June 15, 1880. 


Commissioner McFarland to register and receiver, Gainesville, Florida,, 
. January 9, 1883. 


Referring to the case of cash entry No. 1978, dated October 18, 1881, 
in the name of “ Herman L. Phelps, heir at law of M. A. Daggett, de- 
ceased.” It appears that M. A. Daggett, a single woman, made home- 
stead entry No. 2281, Gainesville, Fla., October 25, 1875; that on the: 
1st of July, 1876, she inter-married with Herman IL. Phelps, and con- 
tinued the residence on the land with her husband until February 25,, 
1877. 

On the 2d of July following, during the temporary absence of her hus-- 
band, Mrs. Phelps died, leaving no child or children. 

Mr. Phelps now seeks to obtain title to homestead made by his wife,. 
by purchase under provisions of the act of June 15, 1880, claiming such. 
right as the legal heir of his deceased wife. 

Under act referred to, the homestead party or his franSioree: may 
purchase the land embraced by his homestead entry, and it has been: 
decided that the widow or the heirs of a deceased homestead party are 
also entitled to the right of purchase; but there is no provision extend- 
ing the privilege to the husband of a deceased settler. | 

The question as to whether Mr. Phelps is entitled to the right of pur- 
chase as an heir of his deceased wife, this office is not called upon te. 
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decide, as his heirship is governed by the statutes of Florida, and is sub- 
ject to numerous restrictions and limitations which may be left to be 
adjusted on a case arising in the courts. (See sections 1 and 3, chapter 
92, McClellan’s Digest of Florida Laws.) 

The cash entry has therefore been suspended, and a patent canuot be 
issued in the name of Mr. Phelps: if, however, as the law allows a 
patent to issue to the heirs, Mr. Phelps is willing to allow the purchase 
‘to stand and patent to issue to the heirs of M. A. Phelps, deceased, the 
‘certificate will be returned to the district office for correction to that 
extent; butif not, the cash entry will be canceled, and he may apply 
for a return of the purchase money. | 

You will so advise Mr. Phelps, and request him to inrorm you at an 
early day, as above indicated. 


PRACTICH—NOTICE BY PUBLICATION. 
HEWLETT v. DARBY. 
When notice by publication should be given by the contestant. 


Commissioner McFarland to register and receiver, Crookston, Minnesota, 
January 27, 1883. 


Iam in receipt of your letter of June 24, 1882, transmitting the pa- 
pers in the case of Samuel Hewlett v. David A. Darby, involving T. C. 
entry No. 1714, made July 31, 1880, on NW. 418, 154 N., 48 W. Dar- 
by appeals from your decision refusing to dismiss the case on his mo- 
tion, based upon the insufficiency of the affidavit and want of evidence 
of proper service. It appears that defendant made defaultat the hear- 
ing, and on the testimony offered you adjudged the entry forfeited. 
Some three weeks subsequent to the hearing defendant appeared 
specially by attorney and filed a motion to dismiss the case, alleging that 
the affidavit did not specifically allege failure to comply with the law ; 
that it was not sufficient basis for a resort to notice by publication, in- 
asmuch as it merely alleges that contestant, ‘*does not know where said 
David A. Darby is or may be found.” 

I think the allegation of non-compliance with the law is sufficient. 

As to the second count in the appeal, the rules of practice provide 
that “ notice may be given by publication only where it is shown by 
affidavit of contestant, and by such other evidence as the register and 
receiver may require, that personal service cannot be made.” It seems 
to me that the affidavit in this case fails to show that “ service cannot 
be made.” It merely alleges wantof knowledge of the whereabouts of 
defendant. No mention is made of any effort to ascertain his place of 
residence. Diligence is of the essence of such a proceeding, and I be- 
lieve that the usual practice in the courts is to require anaffidavit that 
it was used before making an order for service by publication. And 
it appears that in this case the residence of defendant was found before ~ 
the day of trial to be but a short distance from thelocal office. As the 
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latter did not appear at the hearing, and afterwards made special ap- 
pearance and denies your jurisdiction, I am of the opinion that he iS in 
time, and that his motion to dismiss should be granted. 
Further, there appears to beno application to enter thetract by con- 
testant, as required by the third section of the act of Junel4, 1878. 
- For both these reasons the contest is dismissed. 
2 
a me | 
PRACTICE—PROTESTANT—HEARING. 


How a party, not of record, may proceed to defeat a homestead claimant who has not 
complied with the law. 


Ooineaieai snes McFarland to register and receiver, Humboldt, California, 
: January 31, 1883. 


In his letter of J anuary 10, 1853, the register asks the following ques- 
tion, viz: 7 

When a party, not on the record, desires to contest the right of a party 
who has advertised to make proof under the act of March 3, 1879, on @ 
homestead or pre-emption, has he the right to cross-examine the appli- 
cant’s witnesses, the same as a party of record ? and if not, of what 
practical benefit is the act of March 3, 1879? 

In reply, L have to state that in my opinion the notice required to be 
published under the act referred to is intended to give notoriety to the 
fact that the claimant intends to take the proper steps to complete his 
title to the land embraced in his claim, and to give ample time to any 
one having an adverse claim to take measures to protect the same; and 
also to enable any one knowing that the claimant has failed to comply 
with the requirements of the statute to protest against the issuance of 
patent. The protestant, in such case, however, should uot be allowed 
to cross-examine the claimant’s witnesses, or to introduce the testimony 
of other witnesses. The protest, in the form of an affidavit duly corrob- 
orated, should be transmitted to this office, with the proof, for our con- 
sideration. If, from the allegations made, this office deems such action 
necessary, a hearing will be ordered. 


dearer { HOMESTEAD ENTRY—DEVISHE—CHILDREN. 


76200 ip PETER KACKMANN. 
20 +4 # L 

‘Tnaer the Homestead law, the widow of a deceased entryman stands first in the line 
of succession. But in considering her right to devise this homestead, other ques- 
tious must be considered. By sectiou 2292, Revised Statutes of the United States, 
it is provided that: “In case of the death of both father and mother, leaving an 
infant child or chiklren under twenty-one years of age, the right and fee shall 
inure to the benefit of such infant child or children,” and it is held that a home- 
stead party cannot, by will, defeat the rights of the children. 


Commissioner AfeFarland to register and receiver, Fergus Fails, Minne- 
sota, February 9, 1883. 


I am in receipt of your letter of December 28, 1882, transmitting for 
eonsideration by this office final proof offered by Peter Kackmann in 
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support of his claim to patent for the 8S. 4 NE. 4 of Sec. 4, T. 134, R. 43, 
by virtue of homestead entry No. 3527, made by Wilhelm Lindemann 
April 21, 1877. 

The records show that Lindematn made the entry as above stated, 
and the final proof shows that the entryman established a residence 
upon the land on April 7, 1877, and continued to reside upon and cultivate 
the same until the time of his death, in September, 1880; that he left a 
widow, Fridrike Lindemann, who remarried in the month of March, 
1881, with Peter Kackmann, the claimant, and continued to reside upon 
and cultivate the Jand until October 2, 1881, when she died, leaving a 
will as follows: 

I, Fridrike Kackmann, whose former name was Clausen, I give all 
ny ‘property, land, cattle, and all the house furniture, farming tools, to 
Peter Kackmann. This is my will. 

This will is shown by the certificate of the jadge of probate of Otter 
Tail County, Minnesota, wherein the land lies, to have been duly pro- 
bated and recorded. | 

The final proof shows that Peter Kackmann, whose identity as the 
devisee is fully established, has resided upon and cultivated the land 
from the date of the death of his wife, Fridrike Kackmann, whose iden- 
tity as the former widow of Wilhelm Lindemann is established beyond 
a doubt, up to October 9, 1882, the date of the final proof. 

In your letter transmitting the final proof you say: 

As we have never had a similar case before this office, and can find 
no decisions directly bearing upon this subject, we respectfully submit 
the proof for your office to decide whether or no said Kackmann is en- 
titled to receive patent for above described tract. | 7 

A decision upon this case involves the question respecting the legal 
qualifications of the original entryman to make the entry, the rights of 
the widow to devise the homestead, and the qualifications of the claim- 
ant to receive patent under the homestead law. | 

With respect to the first, I have to state that the entryman alleged 

in his homestead affidavit that he bad declared his intention to become 
a citizen of the United States, but filed no evidence corroborating the 
allegation. By letter C of January 13, 1883, your attention was called 
to the defect, and with your letter dated January 24, 1883, you trans- 
mitted a certificate from the clerk of the district court, seventh judicial 
district, State of Minnesota, showing that Lindemann declared his inten- 
tion to become a citizen April 20, 1877, the day before the entry was 
initiated. He was therefore a lenally qualified entryman une the 
homestead law. 
_ Under the homestead law, the widow of a deceased entryman stands 
first in the line of succession. And in this case the widow of Linde- 
mann, who afterwards became the wife of the claimant Kackmann, was 
undoubtedly entitled to all the rights respecting the land in question 
of which Lindemann died possessed, and by her remarriage forfeited 
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none of those rights. As the wife of Kackmann, she devised to him 
her rights and interests to and in said land. So far as the legal rights 
of Mrs. Kackmann,as a married woman, to devise property by will are 
concerned, no doubt can exist, inasmuch as it is provided hy State law 
(Statutes of Minnesota, 1878, p. 567, sec. 1) that— 

Any married woman may devise and dispose of any real or personal 
property held by her, or to which she is entitled in her own right, by her 
last will and testament in writing, and may alter or revoke the same, in 
like manner as if she was unmarried. 

But in considering her right to devise this homestead other questions 
must be considered. By section 2292, Revised Statutes of the United 
States, it is provided that: ‘‘In case of the death of both father and 
mother, leaving an infant child or children under twenty-one years of 
age, the right and fee shall inure to the benefit of such infant child 
or children,” and it is held by this office that a homestead party can- 
not, by will, defeat the rights of the children. (See case of Sarah 
Leonard, 9.C.L.0.) If, therefore, at the date of the death of Mrs. Kack. 
mann, infant children of the entryman—Lindemann—were living, the 
right inures to them, and the wiil devising the property to Kackmann, 
so far as it applies to the homestead, is of no force, and will not be 
recognized by this office. | 

The final proof under consideration fails to show whether infant chil- 
dren of the deceased entryman were living at the date of death of the 
widow, and final adjudication of the case must ve deferred until proof 
upon this point shall have been submitted. a 

Kackmann is clearly shown to be the devisee named in the will; 
the authenticity of that document is satisfactorily established ; his 
citizenship is shown by certificate from the clerk of the court before 
whieh he was naturalized, and he is in all respects duly qualified to re- 
celve a patent under the hoinestead law. In the event that no infant 
children of Lindemann survived . . . . . Mrs. Kackmann, no objec- 
tion can be made to the issuance of final papers iv his name upon pay- 
ment of commissions due, But should it be ascertained that infant 
children of Lindemann were living at that time, then the final papers 
and patent must be issued to them by name after the receipt of final 
proof made by them or in their behalf by a person duly authorized to 
act for them. No advertisement of intention to make final proof will 
be required of them, the intention of the act of March 3, 1879, having 
been fulfilled by the notice of intention given by Kackmann, and they 
may avail themselves of the proof already on file, except so far as relates 
to final affidavit. 

Upon receipt of evidence respecting the existence of infant children, 
which is required by this letter, giving the ages and fall names of all 
such, and payment of commissions due, you may issue final papers in 
the case either in the name of Kackmann or the infant children, as the 


DECISIONS RELATING TO THE PUBLIC LANDS. 83 


facets may justify. Remember, if there be infant children of the deceased 
entryman, a new final affidavit must be executed by or for them. 

The final papers hereby authorized should be transmitted to this 
office with your regular returns for the month in which issued, and 
must be accompanied by the evidence required. A reference to this 
letter by initial and date should appear upon the final papers and 
your abstracts of entries and receipts. 


CONTEST-—RESIDENCE—FAMILY. 
THOMAS v. THOMAS. 


Residence is largely a question of intent. A contest by a divorced wife against her 
absent husband’s homestead entry should be treated as between parties who were 
hever married. 


Commissioner McFariand to register and receiver, Salina, Kansas, March 
7, 1883. 


The case of Thomas v. Thomas involves H. E. No. 20,199 in the name 
of Wm. R. Thomas, and is before me on appeal from your decision ad- 
verse to the contestant. 

It appears that the contestant, who was the wife of claimant, obtained 
a divorce from him, the decree being dated March 18, 1882. It was 
ecouclusively shown that W. R. Thomas abandoned the traet and his 
family in the spring of 1880, and at the date of the hearing—June 5, 
1882, —had not returned thereto. You, however, decide against the 
contestant, for the reason that at the time of complaint, six months had 
not elasped subsequent to the date of the decree of divorce. This ap- 
parently proceeds on the assumption that the prolonged absence from his 
land by a homestead claimant is not cause for cancellation, tf his family’ 
“continue to reside on the same. I do not consider this assumption well 
founded. The question of residence is one largely depending on the 
intent of the party. While, therefore, the residence of one’s family may 
ordinarily be considered prima facie the residence of himself, in this case 
the absence of the claimant appears to have been intentional and will- 
ful; so much so, that, as before stated, the local courts have granted a 
divorce to his wife. | 

This seems to me to be good cause for the cancellation of his entry, 
Contests by a wife against her husband have been discountenanced on 
sound prineiples of puhlie policy, in harmony with the general system 
_of practice in the courts; but in this case the marriage relation has 
ceased to exist, and the parties have the same legal relations to each 
cther as if it never had existed. I think, therefore, that there is no good 
reason why the contest of Mrs. Thomas should not be entertatned, And 
in view of the foregoing, I am constrained to reverse your decision, and 
adjudge the entry forfeited. 
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EFFECT OF PATENT; RESERVED INDIAN LANDS. 
ROCKWELL v. INDIAN WIDOWS. 


The act of March 3, 1875, allows settlers, prior to 1874, to take one hundred and sixty 
acres of the reserved Indian lands on certain conditions. 

The patent erroneously issued for the tract now in dispute can ouly be vacated by 
voluntary relinquishment through a proper instrument, or by proceedings in 
court. 


Secretar, Teller to Commissioner McFarland, March 9, 1883. 


I have considered the appeal of Charles Rockwell from your decis- 
ion of December 23, 1879, holding for cancellation his additional 
homestead entry made February 11, 1876, for the EK. $ of the NW. 4 of 
Sec. 21, T. 18 N., R. 16 W., Reed City, Mich. 

It appears that on July 31, 1879, the Acting Secretary of this Depart- 
ment, considering the specu of Bock ell from your predecessor's decis- 
ion of January 9, 1879, holding his entry fur cancellation, found that 
the tractis within the reservation nade for the Ottawa and Chippewa 
Indians, in the State of Michigan, by the treaty of July 31, 1835, and 
restored to market by the acts of June 10, 1872 (17 Stat., 381) and Mareh 
3, 1875 (18 Stat., 516); that on April 30, 1875, Wah-sah-din-o-qua 
and Mee-kis-sa-see qua, widows of Indians of said tribes, applied at 
the local office to enter respectively the N. 4 of the NW. 4 and the 8.34 
of the NW. 4 of said section 21, as homesteads, aud submitted proofs 
that they had occupied and improved the tracts since 1870; which ap- 
plicatious were refused because they conflicted with soldiers’ declara- 
tions Nos. 83 and 84, made April 10, 1875; that on August 31, 1875, 
your office (directed a hearing to ascertain the qualifications of said ap- 
plicants, but which hearing does not appear to lave been held; that 
on December 16, 1878, the applicants renewed their applications, the 
former testifying to her.settlement on the land she applied for in 1870, 
her continued residence thereon, and improvements consisting of a house 
and cultivation of five acres; and the latter of her settlement in 1870 
on the tract she applied for, her continued residence thereon, and im- 
provements consisting of a house and twelve acres under cultivation, 
These statements were corroborated by other testimony. 

There being no conflicting claim of record to the E. 4 of said NW. 4 
at the date of Rockwell’s additioual homestead entry of February 1, 
1876, it was approved and patented; but the patent was returned fore 
the local office, at your request, without delivery to him, and is now 
among the files of the case. 

Your predecessor, by his decision of January 9, 1879, held the entry 
of Rockwell for cancellation, for the reason that the land embraced 
therein was not subject to his entry at that date, there being a valid 
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adverse ciaim, though not of record; and Rockwell in his appeal there- 
from, alleging that the statements of the Indian applicants and their 
corroborating witnesses were untrue, and it not sufficiently appear- 
ing to the Acting Secretary of this Department, that the applicants 
were entitled to make entries under sail acts of June 10, 1872, and 
March 3, 1875, he directed (July 31, 1879) a hearing to ascertain their 
qualifications, the date of their settlements, and the character and ex- 
tent of their improvements. | 

In view of the testimony taken at such hearing, you find that the 
applicants, respectively, resided on the land applied for a long time 
prior to the date of their applications, to wit, since the fall of 1871, and. 
continuously since, and had complied with the requirements of section 
3 of the act of March 3, 1875, which provides that all actual, permanent, 
bona fide settlers on any of the lands reserved for Indian purposes, un- 
der the treaty with the Ottawa and Chippewa Indians of Michigan of 
July 31, 1855, shall be entitled to enter not exceeding 160 acres of land. 
either under the homestead laws, or to pay the minimum price of land, 
on making proof of his or her settlement and continued residence be- 
fore the expiration of ninety days from the passage of the act, provided. 

they shall have settled upon said lands prior to January 1, 
187 4; and you renew your predecessor’s decision of January 9, 1879, call 
hold Rock well’s entry for cancellation, for the reasons formerly stated. 

I have examined the testimony, and affirm your decision that Rock- 
well’s entry was erroneously allowed and that he should be permitted, 
upon cancellation thereof, to make a new-entry elsewhere, with credit 
for fees and commissions paid. It appears, however, that his present 
entry covers forty acres of each of the tracts embraced in the respective 
eutries of the Indians, and that patent has issued therefor. Notwith-. 
standing the non-delivery thereof to Rockwell, it was effectual to pass 
to him the title of the United States to the tract named therein (U.S. 
». Schurz, 12 Otto, 378), and until set aside by action of the courts, or 
by his voluntary relinquishment thereof and his claim thereunder, his 
legal 1ight to the tract must be admitted. 

But in view of the erroneous issue of this patent, you will require 
from him a surrender of his rights by a proper instrument conveying 
to the United States the title he acquired thereby; and upon his neg- 
lect or refusal so to do you will report the facts to this Department, - 
that measures may be taken in the courts to restore said title to the 
United States. | 

I affirm your decision, allowing the applications of these iadine 
women for tracts not embraced in the patent to Rockwell, and return 
the papers transmitted with your letter of June 10, 1882. 
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/ 
46 LP HOMESTEAD—ADDITIONAL ENTRY. 
JOSEPH BIRCHFIELD. 


‘The act of March 3, 1879, contemplates an existing original entry on land to which 
the additional entry adjoins. If by reason of cancellation there is no original en- 
try, the right of the applicant to.an additional entry is extinguished. 


Secretary Teller to Commissioner McFarland, April 2, 1883. 


I have considered the appeal of Joseph Birchfield from your decision 
‘of April 25, 1882, rejecting his application to make an additional home- 
stead eutiy under the act of March 3, 1878 (20 Stat., 472). 

It appears that Birchfield made a homestead entry upon a tract of 40 
acres, in the Montgomery, Alabama, land district, September 14, 1869, 
and that the same was canceled Febiuary 27, 1879, for failure to make 
final proof within seven years. He now appliesto enter forty additional 
acres. 

The act of March 3, 1879, provides that— 

Any person who has, under existing laws, taken a homestead on any 
‘evel! section within the limits of any railroad (as Birchfield’s former en- 
try Was)... . . and who by existing laws shall have been re- 
stricted to 80 acres, may enter, under the homestead laws, an additional 

80 acres adjoining the land embraced in his original entry, ; 
or if such person so elect he may surrender his entry to the United 
States for cancellation, and thereupon be entitled to enter lands under 
the homestead laws the same as the if surrendered entry had not been 
made, . . . andthe residence and cultivation of such person 
upon and of the land embraced in his original entry, shall be considered 
residence and cultivation for the same length of time upon and of the 
jand embraced in his additional or new entry, and shall be deducted 
from the five years’ residence and cultivation required by law. 

This statute contemplates an existing original entry on land which 
that embraced in the new entry shall adjoin, and which may be sur- 
rendered, and credits the new entry with the length of residence and 
eultivation under the original entry, requiring, however, actual culti- 
vation and residence on the land embraced in the new entry for at least 
one year. IPfthere is no original entry in existence, there is no land to 

which that embraced in the new entry can adjoin, nor is there an entry 
‘which can be surrendered; and as all of Birchfield’s rights are extin- 
guished by cancellation of his original entry, he becaine thenceforth a 
‘stranger to the land, with no eutry upon which to base his additional 
claim, and with no former residence or cultivation which the statute 
contemplates in connection therewith. 

The case of Annie Anderson, cited by appellant (Copp, February, 
1882), is not authority for this. In that case there was an existing 
original entry, and it was decided upon a wholly distinct queen from 
that herein involved. 

Birchfield has no right, in my opinion, to the entry applied i and 
J affirm your decision. 
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ADDITIONAL HOMESTEAD ENTRY—RELINQUISHMENT. 
M. V. B. MILLS. 


An additional homestead entry under the act of March 3, 1879, is granted, notwith- 
standing a contest initiated for abandonment of the original homestead entry. 


Commissioner McFarland to register and receiver, Gainesville, Florida, 
April 6, 1883. 


Referring to your letter of October 18, 1881, transmitting appeal of 
M. V. B. Mills from your action in rejecting his application to make a. 
new homestead entry under the act of March 3, 1879, I have to state 
that it appears from the records of this office that said Mills made: 
homestead entry No. 4073, Gainesville series, September 23, 1876, for 
SE. 4 of NW. 4 and NE. 4 of SW. 4, Sec. 6, T. 3,8. RK. 14 E., within 6: 
miles limit of the Pensacolaand Georgia Railroad. Mr. Mills sets forth 
under oath that he applied to you to be allowed to relinquish his pres- 
ent entry, and make a new one und2r the act above referred to, on the 
ground that he had attempted to make a residence on the land in ques- 
tion; that he built and erected buildings thereon, and they were torn 
down several times during the night; that he planted crops and trees. 
upon the place, and they were destroyed by the same parties; and: 
furthermore he was driven from his place throngh fear of being killed 
or receiving great bodily harm; but that you rejected lis application 
on account of a contest pending against Mr. Mills’s homestead for 
abandonment. In your letter transmitting the appeal of Mr. Mills, 
you state that the ground of rejection was, as stated by Mr. Mills, the 
pending contest. 

The contest referred to, Stephen Miller v. M. V. B. Mills, was made 
July 15, 1881, and was reported to this office October 8, 1881, four days. 
prior to your transmission of the appeal of Mr. Miils. 

The question that now arises is whether Mr. Mills is entitled to the 
privilege of relinquishing his entry and making another under act of 
March 3, 1879, where a contest has been initiated forabandonment. If 
so, the contest must be dismissed, and the contestant would be deprived 
of his thirty days’ right to enter the land under act of May 14, 1880, and 
the land in oes would be subject to entry by the frst legal ap- 
plicant. 

On a full consideration of this question, I am of the opinion that the 
act of March 3, 1879, gave from that date to Mr. Mills the privilege to. 
relinguish his entry, if he so desires, and make another entry, and that 
the subsequent act of May 14, 1880, cannot be construed as in any man- 
ner interfering with the provisions of said act of March 3, 1879, from 
the fact that itis unnecessary, in making applications similar to that 
of Mr. Mills, to show any compliance with law as to residence and cul- 
tivation of the original homestead. Hence, if an abandonment was 
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shown by the contest, or the party acknowledged he had not complied 
with the law in every respect, it would not be considered as affecting 
his right under the act of March 3, 1879. 

With this view of the case, your decision is not sustained, and you 
will advise Mr, Mills that he will be allowed to relinquish his entry No. 
4073, and make a new one, as provided by the act referred to. When 
a relinquishment properly executed las been filed with you, you will 
allow the new entry to be made, after canceling the old entry on your 
records, and thereafter report the cancellation to this office, when the 
contest will be dismissed. 

If, however, after a reasonable aesieal Mr. Mills fails to file such re- 
linquishment, you will report tue matter to this office, when action will 
be taken in the contest now pending. 

Ste | 
py BE = 
HOMESTEAD—COMMENCEMENT OF RESIDENCE. 





BARNEY PHILLIPS. 


The five years allowed in a homestead entry, date from entry and not from the com- 
mencement of personal residence on the land entered. 


Commissioner McFarland to register and receiver, Crookston, Minnesota, 
April 9, 1883. 


I am in receipt of your letter of February 23, 1883, transmitting the 
appeal of Barney Phillips from your decision of January 26, 1883, re- 
jecting final proof offered by him in homestead entry No. 915,8. 4 SE. 
I 14, 137, 43. 

The facts are that Phillips made his entry November 6, 1877, estab- 
lished an actual bona fide residence on the land March 15,1878, and 
had continuously resided thereon and cultivated the same up to date 
of final proof—January 14, 1833, a period of four years nine months and 
twenty-nine days from date of beginning actual residence, and of five 
years two months and eight days from date of entry. 

Your indorsement upon final proof is as follows: ‘‘ Rejected for the 
reason that the within testimony does not show an actual residence by 
claimant of five years.” Phillips, through his attorney, M. B. Gibson, 
appeals from this decision on the ground that the same ‘is contrary to 
law and rulings of the General Land Office,” and urges that inasmuch 
as his residence was established on the land within six months from 
date of entry, he was not in default, and his time of residence counts 
from the time he filed his homestead entry.” 

Your action in rejecting the final proof was erroneous, and the excep- 
tions thereto by Phillips are well taken and are hereby sustained. The 
proof is satistactory, and upon the payment of commissions due, you 
will issue final receipt and certificate in the case and transmit the same 
to this office with your regular returns for the month in which issued. 
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HOMESTEAD ENTRY—RESIDENCE—PUBLIC OFFICER. 
GEORGE W. SHEPPARD.* 


A homestead entryman, who cultivates and improves the land embraced in his entry, 
but who never resided thereon, is not excused because elected to a public office | 
which requires his residence elsewhere. 


Commissioner McFarland to register and receiver, Bloomington, Nebraska, 
| April 12, 1883. | 


I have received your letter of February 8 last, transmitting an appli- 
cation for the reconsideration of my decision of December 1, 1882, re- 
jecting proof tendered by George W. Sheppard, on homestead entry 
No. 3101, covering the SE.4 Sec. 23, T. 2, R.,16 W. The party filed 
homestead declaratory statement No. 1088 for the land in question March 
15, 1875, and the entry was made September 14, 1875. The proof shows 
that a house was built on the land during the following month; that 
about 75 acres are under cultivation, and that crops of wheat, corn, and 
rye have been raised each year since 1877, but no residence has been 
established on the tract by Sheppard or any member of his family. In 
March, 1876, he was appointed deputy county clerk of Franklin County; 
in January, 1877, he was appointed clerk vice former occupant re- 
signed, was elected to the same office in the fall of 1877, and continued 
to hold the same until January, 1880. 

The proof, which was made October 2, 1882, nearly three years after 
the expiration of his term of office, was rejected for the reason that he 
had not established a residence on the land embraced in his entry, and 
consequently his case did not come under the rule of the Department 
which permits a person, who after establishing an actual residence 
thereon is elected or appointed to a public office requiring his continu- 
ousresidence at some place other than his homestead, to be temporarily 
absent therefrom during the term of such office. 

In his application for a review, Mr. Sheppard refers to a decision 
rendered by the acting Secretary of the Interior, October 25, 1873, in 
the case of Benson v. Western Pacific Railroad Company; but a care- 
ful examination of this decision shows that the cases are not analogous, 
So likewise the case of Solomon Males, decided by this office July 10, 
1876, and which is referred to by Sheppard, cannot be accepted as {u- 
thority for allowing final papers to issue on a homestead entry where 
no residence is shown. 

I therefore decline to modify my decision of December 1, 1882. 


*See 2 L. D., 154. 
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HOMESTEAD AND PRE-EMPTION—FINAL PROOF. 
W. W. BURKE. 


Witnesses must be persons entirely disinterested in the claim, and cognizant of their 
own knowledge of all the facts set forth in the proof during the entire period of 
the alleged residence and cultivation. 

The fact that a homestead or pre-emption claimant cannot furnish the necessary proof 
by his neighbors, but has to depend upon his attorney and broker to make the. 
same, casts suspicion upon the transaction, and tends to show collusion in the 
making of such proof. 


Commissioner McFarland to W. W. Burke, Huron, Dakota, April 17, 1883.. 


I am in receipt of your letter of the 7th instant, calling attention to- 
the fact that in many instances parties in making proof upon pre-emp- 
tion and homestead entries have for witnesses their attorney or parties 
from whom they are borrowing money with which to perfect their 
claims, people who do not reside near the land covered by the entry, 
but generally reside in the towns. 

You ask whether such persous are competent witnesses, being in a - 
measure interested parties. 

In reply I have to inform you that the intent of the law is that the: 
corroborative testimony should be made by witnesses who actually re- 
side in the immediate vicinity of the claimant and are fully acquainted 
with the land and all the facts as to the claimant’s residence upon and 
cultivation of the same. The testimony of those who ouly occasionally 

~ pass the land, or only know by common repute that the claimantresides. 
there, is not competent proof. Witnesses must be persons entirely dis- 
interested in the claim, and cognizantof their own knowledge of all the 
facts set forth in the proof during the entire period of the alleged resi-. 
dence and cultivation. 

The fact that a homestead or pre emption claimant cannot furnish: 
the necessary proof by his neighbors, but has to depend upon his at- 
torney and broker to make the same, casts suspicion upon the transac- 
tion, and tends to show collusion in the making of such proof. 


PURCHASE UNDER THE ACT OF JUNE 15, 1880. 
SAMUEL M. MITCHELL. 


The operation of this act is not affected by the cancellation of an entry. The tract. 
in question was embraced in three homestead entries, which have successively 
been canceled. The second entryman applies to ne His application is. 
permitted, subject to adverse rights. twa : 


Commissioner McFarland to register did receiver, Montgomery, Alabama, 
Aprtl 17, 1883. 


I have considered the appeal of Samuel M. Mitchell by his attorney 
from your decision of March 15, 1883, rejecting his application to pur- 
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chase under the act of June 15, 1880, the land embraced in his homestead 
entry No. 3586, made April 19, 1871, for the SW. 4 of NW. + of Sec. 24, 
10 S.,11 W., on the following grounds, viz.: ‘‘1. The land is classed as 
coal. 2. The claimant voluntarily relinquished the entry August 25, 
1874,” . 

The records show said tract to be embraced in homestead No. 1320, 
made December 19, 1867, by William Masgrove, and canceled by vol- 
untary relinquishment December 17,1869. Said tract was subsequently 
entered by the appellant, supra, and canceled by voluntary relinquish- 
ment August 25, 1874. Subsequent thereto, to wit, November 2, 1874 
said tract was entered by Mary A. Hyde per homestead entry No. 5620, 
which was canceled January 9, 1883, for failure to make final proof 
within the statutory period. 

The first objection is cured by the act of March 3, 1883, which ex- 
cludes the public lands in Alabama from the operation of the mineral 
laws, and provides for their disposal the same as agricultural lands. 
The mere fact of the land being classed as coal, or reported as valuable 
for mirerals, is not per se an objection to entry, or to the issuance of 
patent therefor. The second objection, that the claimant voluntarily 
relinquished the entry, is no bar to an application to purchase under 
the act of June 15, 1880, as it can make no difference to the government 
whether the entry has been canceled or not, and it is of no consequence 
whether the cancellation, which was the act of the Department, was in- 
cluced by the voluntary act of the entryman or not, as the mere act of 
cancellation has no effect to prevent an entry under the statute. The 
only question that presents itself in considering an application under 
the act, is, was the land properly subject to the original entry, and will 
the p:oposed entry interfere with the rights or claims of others who have 
subsequently entered such lands, ete.? 

The case before me presents that of a tract of land, heretofore covered 
by three separate homestead entries, all of which have been duly can- 
celed, and are presumed to have been legal; upon the cancellation of 
the last entry, the land reverted to the public domain, and was subject 
to entry by the first legal applicant thereafter. In the absence of any 
equities, as between the three entrymen, their rights as beneficiaries of 
the act of June 15, 1880, are equal, the first applicant being entitled to 
recognition. The appellant appears to be the second entryman: there- 
fore, his rights are subservient to any adverse claim that may have 
attached subsequent to the cancellation of his entry, including any 
equities that may exist favurable to the later entryman. 

Your decision is hereby reversed, and the application of Mitchell will 
be allowed, upon the payment of the government price for the land, 
subject to any adverse rights that may have attached. 

20309-—VOL 1——7 


98 DECISIONS RELATING TO THE PUBLIC LANDS, 


ay: HOMESTEAD ENTRY—RESIDENCE—MILITARY SER rION, 
rv , iF W. A. JONES. 


i 


Lf sat i , 7 
A petson 18 setving inthe Army or Navy cannot make homestead entry if his duties 


would prevent him complying with the law as to residence. 


Commissioner McFarland to Maj. W. A. Jones, San Francisco, California, 
May 9, 1883. 


In reply to your letter of the !9th ultimo, referred to this office by 
- the Hon. Secretary of the Interior, I have to state that a person now 
serving in the Army or Navy of the United States cannot make a home- 
stead entry if his duties would prevent him from complying with the 
law as to residence. 

In the case of Gen. Jeff. C. Davis, the Hon. Secretary of the Interior, 
under date of April 9, 1879, decided that section 2308 U. S. Revised 
Statutes has reference only to entries made by persons before or after 
enlistment into the service during the war of the rebellion, and whose 
rights were sacrificed by reason of their absence in said service; and 
the said section was not intended to include persons who have served 
in the Regular Army since the close of the rebellion, and that such 
service cannot be construed as equivalent to actual residence. 


—— 


ENTRY UNDER ACT OF JUNE 15, 1880. 
INSTRUCTIONS. 


Acting Commissioner Harrison to register and receiver, Taylor’s Falls, Min- 
nesota, May 21, 1883. 


I am in receipt of your letter of May 5, 1883, as follows: 


In case of a man dying and at the time holding a homestead, can an 
alien heir or heirs enter his homestead land under the act of J une 15, 
1880? An entryman has died here and his relations reside in Canada. 


Before any heirs can legally be permitted to purchase the land em- 
braced in the entry of a deceased homestead party it must be shown 
that the entryman left no widow. This fact being established, the - 
rights of infant children under section 2292 R. S. must next be protected. 
If it be shown that neither widow or infant children survive the entry- 
man, then the rights of other heirs may be considered, and they may 
be permitted to acquire title in any of the methods prescribed by law. 
In the event that they elect to purchase the land as provided by second 
section of actof June 15, 18380, it is immaterial whether they be citi. 
zens or aliens. Thereis nothing in the statutes prohibiting aliens from 
purchasing lands subject to private entry, and the effect of the second 
section of act of June 15, 1880, is to render lands affected by it subject 
to private entry by the persons entitled to the benefit of its provisions. 
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PATENT—BOARD OF EQUITABLE ADJUDICATION, 
INSTRUCTIONS. 
Secretary Kirkwood to Commissioner McFarland, December 12, 1881. 


Referring to your request of June 8, 1881, for instructions respecting 
the requirement of the issue of final certificate before the submission to 
the board of equitable adjudication of homestead cases not proved up 
in due time, I have to state that I see no necessity for a positive rule 

on the subject. ; . 

- Under the present practice, cases are submitted in some instances 
upon the final proofs offered, without the issue of the official patent 
certificate, and in others the final certificate is issued and accompanies 
the papers. 

While the law creating the Board provides for the issue of patent 
directly upon the adjudication, thereby conveying a clear implication 
that the entries to be submitted are substantially in form fcr such im- 
mediate issue of patent, yet I am inclined to the opinion that the power 
of the Board to confirm may be exercised at any period after the defect, 
if the case is in such reasonable completeness as to render it possible 
in due ordinary course to carry it speedily to patent. 

This may be done by directing the final certificate to issue after the 
confirmation, as well as by directing the patent to issue upon a certifi- 
cate already returned. 

In many cases hardship might result from a too stringent regulation 
in either direction, and I prefer to leave the matter open for your dis- 
cretion as individual cases may arise, leaving the Board free to act 
upon both classes as they may be respectively presented. 


—————— 


ISSUE OF PATENT—MINOR HEIRS. 
f ‘ 
OWEN Corron, DECEASED. 


Before patent can issue to minor heirs the following evidence must be adduced: 


The appointment of the guardian, 
The names and ages of all children surviving the demise of the soldier. 
The death or remarriage of the widow, with the date when either occurred. 


Commissioner McFarland to Francis Howard, Magnolia, Wisconsin, Feb- 
ruary 28, 1882. 


_ Iam in receipt of your letter of the 15th ult., inclosing a copy of letter 
C from this office to the register and receiver at Worthington, Minn., 
respecting the homestead entry No. 9701, final certificate No. 4099, NE. 
4, 12, 102, 44, for the benefit of the minor heirs of Owen Cotton, de- 
ceased. | 
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You state that ‘“‘some mistake has occurred, as the mother of said 
heirs is still living.” The deceased party was a soldier during the War 
of the Rebellion, and his right to make a homestead entry descended 
upon his death to his widow if living and not remarried. In the event 
of the death or marriage of the widow, then the infant orphan children, 
by duly appointed guardian, might initiateanentry. In the papers re- 
lating to the case under consideration there is no evidence of the death 
or remarriage of the widow and none of the appointment of a guardian 
for the infant orphan children, nor do the names or ages of che childreu 
appear. Before patent can issue upou this entry evidence must be 
filed in this office showing: 

1. The appaintment of the guardian. 

2, The names and ages of all children surviving the demise of the 
soldier. 

3. The death or remarriage of the widow, with date when either oc- 
curred. 

This evidence must be transmitted through the district land office at 
Worthington, Minn., and so far as practicable should consist of certified 
copies from official records and of instruments in writing, relating to 
the facts to be established. 


A 


ADDITIONAL HOMESTEAD ENTRY~RESIDENCE. 
JOSEPH D. SHARP. 


The act of March 3, 1879, provides that no patent shall issue ou uew or additional 
entries made thereunder until the parties have actually and in conformity with 
the homestead laws occupied, resided upon, and cultivated the land at least one 
year. — 

The act does not exclude parties having made entries thereunder from paying for 
the lands upon homestead proof of inhabitation and cultivation of the home- 
stead, treated as an entirety in cases of additional entry, for a period such as 
would evidence good faith in pre-emption cases. 


Commissioner McFarland to register and receiver, Denver, Colorado, 
March 1, 1882. 


Iam in receipt of yours of the 29th ultimo, with affidavit of Joseph 
D. Sharp, stating that he purchased the land embraced in the cash 
entry referred to below, November 15, 1880, and has since occupied the 
same, and desires patent to issue for the entire tract. The entry as to 
the 8. 4 of SW. 4Sec. 4, T. 4 N., R. 67 W., was suspended by letter to 
you the 10th of last June in the following neanees 

The original homestead entry of Frank Buffmire, No. 3649, January 08, 
1878, and his additional entry, No. 4320, made October 6, "1880, under 
the act of March 3, 1879, covering the SW. 4 of See. 4, T. 4 N., BR. 67 W., 
were commuted to cash entry No. 3248, on November 13, 1880. Thead- 
ditional entry was made less than two months previous to the cash en- 
try. The act of March 3,1879, provides that no patent shall issue on 
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new or additional entries made thereunder until the parties have act-. 
ually and in conformity with the homestead laws occupied, resided upon, 
and cultivated the land embraced therein at least one year ; that is, one 
year from date of new or additional entry. The party is regarded as 
entitled to credit for the period of residence upon the original entry 
tract, and cultivation of the additional entry tract, so far as relates to 
the latter tract from October 6, 1880, and, therefore, in view of the pro- 
vision of law mentioned, he will be required to make proof not sooner 
than October 6, 1881, showing such residence and cultivation for at 
least one year from October 6, 1880, in order to be entitled to a patent 
for this tract. When the proof is furnished the matter of issuing pat- 
ent will be considered. 

It appears by the affidavit of Sharp that Buffmire left the land im- 
mediately after cash entry. Sharp urges that Buffmire was entitled to 
commute his entry as to the latter tract under section 2301 of the Re- 
vised Statutes by reason of residence on the original entry tract. 

Upon areview of my predecessor’s decision above quoted, I have con- 
cluded to relieve the cash entry from suspension. The act of 1879 is 
not regarded by me as excluding parties having made entry threunder 
from paying for the land upon homestead proof of inhabitation and 
cultivation of the homestead, treated as an entirety in cases of addi- 
tional entry, for a period such as would evidence good faith in pre-emp- 
tion cases—the period of inhabitation required by section 2301 of the 
Revised Statutes. Uomestead entries are made under the general pro- 
visions of the original homestead law—the act of May 20, 1862, and 
while additional privileges have since been conferred with certain lim- 
itations, I hold that the 8th section ofthe original act (sec. 2301 of the — 
Revised Statutes) not having been repealed or modifiedin express terms 
by subsequent statutory provisions, is applicable, according to its letter, 
to homestead entries generally. 

Notify Mr. Sharp of the action taken. 


ch 


INDIAN RESERVATION—COMMON INDIAN TITLE. 


W.N. BRADEN. | 


A permanent Indian reservation, within the meaning of the act of March 3, 1857, isa 
territory with definite boundaries, set apart by the government for the use of 
Indians, to which an unlimited occupancy as to time is guaranteed by the gov- 
ernment. 


Seeretary Teller to Commissioner MeFarland, October 20, 1882, 


I have considered the question presented to me in your communica- 
tion of October 3, 1882, and submitted to you in a letter addressed to 
your office August 16, 1882, by Hon. W.N. Braden, auditor of the State 
of Minnesota, making inquiry as to what is understood by your office 
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“as permanent Indian reservation,” and what is understood “as reser- 
vation held by common Indian title.” 

August 19, 1882, you reply to such a letter, and state “ that the term 
permanent Indian reservation, as used in the act of Congress of March 
3, 1857 (11 Stat., 200), is understood to mean lands allotted to Indians 
in fee. Lands held by common Indian title are lands subject to occu- 
pation in common by Indian tribes, but to which the paramount title 
remains in the United States.” 

And in reply to a letter addressed to you August 26, 1882, by the 
same party, asking whether the Sioux and Winnebago reservations were 
regarded as permanent Indian reservations, you state that “they were 
not so regarded.” | 

By your communication of the 3d inst. to this Department, you sub- 
mit a letter from Hon. W. 8. Hahn, attorney-general of said State, 
addressed to this Department, and inquiring whether the views thus 
stated by you meet the approval of this Department. — | 

I do not coincide with the views thus expressed by you. Iam of the 
opinion that a permanent Indian reservation within the meaning of the 
act of March 3, 1857, referred to by you, is a territory of country with 
definite boundaries set apart by the government for the use of Indians, 
and to which an unlimited occupancy as to time is guaranteed by the 
government, and of which the Indians cannot be deprived, except by 
their own acts; and that a fee simple vested in the Indians is not essen- 
tial to a permanent reservation. 

The question was also submitted as to what is understood by ‘‘ com- 
mon Indian title,” and to which you reply that “lands held by the ‘ com- 
mon Indian title’ are lands subject to occupation in common by Indian 
tribes, but to which the paramount title remains in the United States.” 
This is, I think, correct, except in that it assumes that as to permanent 
reservations the fee is in the Indians. 

The term “ common Indian title” seems to have been used somewhat 
indiscriminately ; but in its ‘generally accepted use it refers to the res- 
ervation title, and is thus distinguished from the aboriginal right of 
occupancy recognized in the Indians as to the great mass of land origi- 
nally occupied by them. | 

I have examined the several treaties under which the Sioux and Win- 
nebago reservations were created, and am of the opinion that such res- 
ervations were permanent reservations within the meaning of the act of 
March 3, 1857. | 

This question does not now arise in any controversy to which the 
United States is a party, but the question has been entered upon by 
your office, and I have deemed it best to answer the questions thus sub- 
mitted tome. The practice is not to be approved, nor are the views 
here expressed to prevent a full examination of any questions which 
may be presented to your office in the adjustment of any accounts with 
States for such five per cent. | 
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FINAL PROOF—HETIRS. 
LUCINDA HILL. 


Where final proof is made for the heirs of a deceased homesteader the final affidavit 
ehould be nade by one of the heirs, 


Commissioner McFarland to register and receiver, Larned, Kansas, August 
6, 1881. 


Referring to Hd. entry No. 522, made March 18, 1876, for northeast 
quarter of section 32, township 23, range 16 west, by Lucinda Richard- 
son, and to the final proof in the case (final certificate No. 1740), made 
by Samuel H. Richardson, ‘administrator of the estate of Lucinda Hill, 
née Lucinda Richardson, deceased,” I have to state that in cases of this 
character the final affidavit should be made by one of the heirs for the 
heirs of the deceased party, and final certificate should issue to the 
“heirsof . . . . . deceased.” You will so inform the parties in 
interest, and when the final affidavit is made transmit the same to this 
office, refering to this letter. 


PRACTICE—APPEAL—RELINQUISHMENT. 
JOHN POWERS. 


In this case, in view of the party’s diligence, the defective appeal might be entertained 
so far as the question of the time allowed for filing the same is concerned. 

In order to give effect to a relinquishment as evidence in a contested case, so as to 

' inure to thé benefit of the contestant under the act of May 14, 1880, it must have 

been made before the closing of the testimony before the register and receiver on 

the allegation of abandonment. : | 


Acting Secretary Bell to Commissioner McFarland, September 30, 1881. 


I am in receipt of your report of the 19th instant, sending up under 
rules 83 to 85 of practice, the appeal of John Powers from your decision 
of March 29, 1881, holding for cancellation his homestead entry No. 
10,624, Tracy, Minn., made July 1, 1880, upon the SE. 4 of Sec. 10, T, 
106, R. 44. His appeal was denied on the 10th of August last, for the 
reason that the same was not perfected within sixty days from notice 
of decision. He alleges, in support of his application to have it now 
considered, that he was misled by his attorney, who, being instructed | 
to take the appeal, failed to do so in the form required, and that as soon. 
as he (Powers) discovered the negligence, he employed another attor- 
ney, and perfected the same. — | 
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On looking at the papers, I find that the former attorney appears to 
have filed notice of appeal in the local office on the 13th of June, 1881, 
which was defective in not being accompanied by specifications of error. 
Whether or not this was actually within the time required does not ap- 
pear, nor does it appear that he was notified of the defect and given the 
fifteen days allowed by rule 82. The record is very loose and unsatis- 
factory on these points; and I am not enlightened by your report as to 
the actual condition of thecase. I should therefore be inclined to waive 
any technical objection on the ground of time, the fact being that he has 
proceeded with all possible diligence after being advised that his appeal 
had been considered defective. 

The facts briefly stated are, that one Michael Kane entered this land 
as a homestead May 3, 1878; that William H. Walker contested the 
same for abandonment at a hearing on the 5th of January, 1880; that 
- the register and receiver sustained the charge and recommended can- 
cellation; that no appeal was taken by Kane; that subsequently, on 
the 29th of June, 1880, Kane relinquished his entry, and the land was 
entered by Powers, J aly 1, 1880, as above stated. 

In the mean time, the ae of May 14, 1880, was passed, giving a » pref: 
erence right of entry to any person eho had contested, paid the land 
office fees, and procured the cancellation of any pre-emption, homestead 
or timber-culture entry. 

September 8, 1880, you closed the contest, thereby virtually affirm- 
ing the decision of the register and receiver, and directed them to notify 
Walker of his preference right of entry as contestant, which notice 
was given, and his entry, No. 10724, was made September 27, 1880. 

March 29, 1881, you held the entry of Powers for cancellation, from 
which action the present appeal is taken. The only point urged is that 
you erred in applying the act of 1880 to cases contested prior to its 
date. I do not think the objection well taken. When the act was 
passed the entry had not been canceled; but the case was, under 
the practice then prevailing, awaiting your decision. The contestant 
had paid the fees, and done what he could to procure the cancellation. 
if it was canceled in pursuance of his action, he was within the descrip- 
tive terms of the statute, and entitled to its benefits. I think, however, 
that your rulings of March 29 and August 10 should be modified so far 
as to require that, in order to give effect to a relinquishment of the 
land as evidence in the contested case, so as to inure to the benefit of 
the contestant under the act, it musthave been made before the closing 
of the testimony before the register and receiver upon the allegation 
of abandonment. It isonly upon the showing made by the contestant,, 
while in issue before the proper tribunal as to the facts, that his pref- 
erence right can be predicated. After acts of abandonment are not. 
provable by him, except upon new allegation, and trial duly appointed ; 
and if an after-obtained relinquishment be filed by a stranger, the con- 
testant takes nothing thereby. In such case his right of entry must be 
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determined by the issue of his contest upon the evidence produced at 
the trial. That is the proceeding for which he had paid the expenses 
and gone to judgment before the register and receiver. He has there- 
after only the right to demand a decision upon the record, and must 
abide the final determination. The decision of June 2, 1881, in Jobn- 
son v. Halvorson (Copp, vol. 8, p. 56), cited by you, is in harmony with 
the foregoing, although a cursory reading might perhaps lead to a 
broader construction. In this, as in all classes of contest, particular 
attention should be paid to rule 53 of Practice, and its requirements 
observed. 
The appeal of Powers is dismissed. 


PRACTICE—IMPEAUHMENT OF WITNESS-—-CONTINUANCE. 
PACKARD v. JACKSON. 


In contest against homestead entries the character of a witness may be impeached 
and a continuance had to enable the opposite party to secure testimony in re- 


buttal. 


Commissioner McFarland to register and receiver, Harrison, Arkansas, 
December 14, 1882. 


I am in receipt of your letter of Nov. 30, 1882, relating to the case of 
G. W. Jackson, homestead entry No. 4837, contested by P. 8. Packard. 
You state that at the close of the taking of testimony Jackson gave no- 
tice of his intention to introduce witnesses to impeach the character of 
Packard for truth and veracity; that Mr. Packard had no previous notice 
of such an intention on the part of contestant, and was from 100 to 125 . 
miles from home; that you continued the case until January 9, 1883. 
You desire to be informed whether it is proper to take testimony 
touching the character of a witness in this class of contests, and 
whether your continuance of said case for that purpose was proper, 
I answer in the affirmative, as to both interrogatories. 

I know of no reason why the ordinary methods of obtaining the facts 
should not be applied to these cases; and where a party finds himself 
liable to loss and injury through false testimony, the impeachment: of 
the character of the witness is his only recourse. In the case cited, the 
question having been sprung upon the plaintiff when he had no oppor- 
tunity for preparation to rebut the defendant’s attack, it appears to me 
that a continuance was eminently just and proper. 
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PRACTICE—HEARINGS—CONTESTS. 
INSTRUCTIONS. 


Rule 15 of the Rules of Practice prescribes the mode of proof of notice, and must be 
strictly complied with. 

Purchasers of homestead claims before patent are not recognized, and they have no 
standing in « contest. : 

No testimony is to be excluded by the local officers because of supposed irrelevancy. 

Thirty days’ notice is not allowed where continuance of a hearing is granted, but ten 
days are allowed to file cross-interrogatories where deposition of absent witness 
is to be taken. 

How the affidavit required by rule 20 of Rules of Practice may be made. 


- Commissioner McFarland to register and receiver, Montgomery, Alabama, 
December 27, 1882. 


I am in receipt of yours of the 12th instant, asking the following 
queries relative to proceedings in contests and hearings before registers 
and receivers, viz: | 


1. Is it necessary where hearings are ordered by the General Land 
Office for fraud in entry, or mineral character of land entered, that the 
officer (United States deputy marshal) serving the notice make oath as 
to service? 

2, When hearing is ordered in cases for which final proof had been 
made, and notices issued to the homesteader, and on the day of trial 
third parties appear claiming to be holders of the land under the home- 
steader (innocent purchasers), and show that no notice was served on 
them, and that by mere accident they heard of the hearing before reg- 
ister and receiver only a few days before trial, and have therefore had 
no opportunity to prepare for a defense, can they be recognized and 
made a party to the contest, and allowed a sufficient time to prepare 
for trial? 

3. Where at the trial of a case the register and receiver find thatthe 
attorney for the defense is asking a lot of irrelevant questions in order 
to.prolong the hearing and to worry and to wear out the witness, can 
they reject such questions and refuse to allow them to be put to the wit- 
ness and be reduced to writing ? 

4, Where a continuance is asked for and granted by register and re- 
ceiver, can the opposing side claim thirty days’ notice? 

5. Can the affidavit required in rule 20, Rules of Practice, be made 
prior to the day of trial, and before an officer other than the en 
and receiver? 


In reply I have to submit the following answers to each of your ques- 
tions in their order, viz: 

1. Rule 15 of Rules of Practice prescribes the mode of proof of service 
of notice. 

If after trial and decision thereon the opposite party should base an 
appeal on the ground that the proof of notice was wanting in any of the 
essential points embraced therein, this office would be bound to take 
notice thereof; therefore it is the safest plan to comply strictly with the 
terms of the rule as made and provided. 
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2. No; this office does not recognize purchasers or third parties prior 
to issuance of patent. Parties who purchase of settlers before patent 
has issued, cannot maintain the position of innocent purchasers. 

The doctrine of bona fide purchaser is not applicable to one who pur- 
chases of a settler before patent. As the settler has only an equity, 
such purchaser must abide by the disposition of the case made by this 
Department, irrespective of notice or recognition. 

3. No; rule 41 prescribes that no testimony will be excluded, ete. 
It will be observed by this rule that it is not competent for the register 
and receiver to judge as to the relevancy or admissibility of the testi- 

mony, for the purpose of exclusion. | 
' 4, No; but in eases where the party so applying shall at the same 
time apply for an order to take the depositions of the alleged absent 
witnesses, ten days will be allowed the opposing party in which to file 
¢cross-interrogatories. 

5. The most natural time to make the affidavit would seem to be on 
the day set for trial; but there could be no valid objection to the party 
making it at any time prior thereto. The proper time, however, to con- 
sider the affidavit is when the case comes up for trial. The rule pre- 
sumes the affidavit to be made before the register and receiver. If the 
party is represented by counsel, an affidavit by said representative made 
before the register and receiver is satisfactory orit may be made before 
any other officer qualified to administer oaths and using an official seal. 





PRACTICE—NOTICE BY PUBLICATION. 
BRONSON v. SAWYER. 
How notice to non-residents in a coutested case should be given. 


Commissioner McFarland to register and receiver, Gainesville, Florida, 
January 4, 1883. 


In the case of contested homestead No. 2514, Jno. O. Bronson v. N. 
K. Sawyer, I have to state that on examination of the testimony trans- 
mitted in your letter of May 11, 1881, it. appears that the contest was 
initiated January 5, 1881; that as the homestead party was not a resi- 
dent of the county wherein the homestead entry was situated, notice 
of contest was given by publication, and that at the day of hearing 
the contestant appeared but the defendant did not. The evidence ad- 
duced shows that the homestead in question is unimproved land and 
has been abandoned by the homestead party. Mr. Sawyer, the defend- 
ant, files with the case his appeal from your decision in declaring a for- 
feiture of his entry on the ground that under the rules of practice he 
was entitled to personal notice (rule 10), where the party to be notified 
is a resident of the State and such residence was known. | 

Mr. Sawyer further alleges that he never received notice, either per- 
- gonal or by publication, that a contest had been initiated against ‘his 

entry, and never knew of any proceedings until he received notice that 
his homestead was declared forfeited. | 
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Furthermore, he alleges that be has resided in Jacksonville, Fla., for 
cight years last past, aud that his residence in that place was well known 
to you and the contestant. Rule 10, rules of practice, requires personal 
service of notice when possible, if the party to be served is a resident 
of the State. | 

Rule 12 requires that when notice is given by publication, it must be 
based upon the affidavit of the contestant that personal service cannot 
be made. | 

Rule 14 requires that where notice is given by publication, a copy of 
the notice shall be mailed by registered letter to the last-known address 
of the party to be notified, and alike copy posted in a conspicuous place 
on the land during the period of publication, for two weeks at least prior 
to the day set for hearing. 

There is no evidence that such noti¢e was given as required, and 
_ therefore I am of the opinion that the points of exception made by the 
defendant are well taken. | 

In your letter transmitting the testimony in this case you state that 
this contest was ordered twenty-six days prior to the date that the rules 
of practice went into effect, viz, February 1, 1881; but it must be ob- 
served that the rules of practice approved October 9, 1878, were still in 
force and required notice to be given in the same manner as under the 
present rules of practice. 

In view of the above points of exception as regards notice to the de- 
fendant, the contest is hereby dismissed ; but as the evidence in the case 
shows that there are no improvements on the land, or any evidence that 
theland has ever been improved, and the defendant acknewledges that 
his residence for the last eight years has been in Jacksonville, Fla., 
- about two hundred miles from his homestead entry, | am constrained, 
in the face of such an admission, corroborated by the testimony sub- 
mitted, to hold the entry in controversy for cancellation, and It is so 
held, with the usual right of appeal for sixty days. 

You will so advise the respective parties in interest. 


VET 


FINAL PROOF—PUCUBLICATION OF NOTICE. 


INSTRUCTIONS. 


Notice of proof under act of March 3, 1879, must be published in a newspaper nearest 
the land by the usual traveled routes and not by an air-line measurement, 


Commissioner McFarland to register and receiver, Leadville, Colorado. 


Referring to yours of the 10th instant, in respect to publication of 
notices of applications of parties for patents, asking whether a paper 
published nearest the land must be designated, or one published at a 
place from which the land may be reached the quickest by the lines of 
travel, your attention is invited, in regard to publication of notices of 
applications for mineral patents, to the rule conveyed in my letter of 
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the 29th ultimo, “N,” to Chas. P. Bellang, esq., Georgetown, Colo., as 
follows: | 


Referring to your communication of 31st ultimo, I have to state in 
reply that itis the duty of the register of the land office where an ap- 
plication for patent to a mining claim has been filed to direct the pub- 
lication of notice thereof, ‘‘in a newspaper to be designated by him as 
published nearest the claim.” (Sec. 2025 R. 8.) The term “nearest” 
the claim means the place nearest the claim, which is to be ascertained 
by the register through the best sources of information at his command. 
It also means the nearest place by usually traveled routes and not al- 
ways by an air-line measurement. In a mountainous country the near- 
est newspaper town in any air line from a mining claim may have an 
intervening range of mountains over which communication is difficult 
if not impossible, and in any event unusual, and the law, interpreted 
by its spirit, certainly does not design that publication should be made 
in &@ newspaper so situated. 

Again, the register should designate a reputable newspaper of gen- 
eral circulation. (See decision of Hon. Secretary Chandler, case of 
Onaha mine. Sickel’s Mining Decisions, p. 68.) A reputable news- 
paper may generally be defined as one of established business standing— 
one which derives from the community where situated a sufficient 
amount of business or patronage to make it self-supporting. Itis not 
essential that it shall have a large circulation, but it should be gener- 
ally circulated in the vicinity of publication. 

It should be remembered that the duty of designating the proper 
newspaper for the publication of a mining notice is a ministerial one to 
be exercised by the register, over which this office can apply but gen- 
eral control. - 

Where that officer violates the provisions of the law to the prejudice 
of adverse claimants: without actual notice, this office will take such 
action as the facts may warrant. 


In regard to publishing notices of intention to make proof in pre- 
emption and homestead cases, the rule above laid down should be 
followed. The act of March 3, 1879, provides for such publication 
in a paper to be designated by the register as “published nearest to 
such land”; the mineral law employs the words *‘published nearest to 
such claim.” In respect to the paper to be designated for publication 
of notices, the mining law and the act of March 3, 1879, contain provis- 
ions exactly alike in character. 


A 


PRACTICE—APPEAL—SPECIFICATIONS OF ERROR. 
COLE v. PHELPS. 


Appeal from Commissioners’ decision must specify clearly the errors complained of 
therein and must show service upon the appellee, according to Rules of Prac- 
tice, or it will be dismissed. , 

Commissioner McFarland to register and receiver, Los Angeles, California, 

February 6, 1882. 


I have received your letter of the 27th ultimo, transmitting notice of 
appeal, by defendant, in the case of James A. Cole v. E. C. Phelps, from. - 
my decision of November 14, 1881, in favor of plaintiff. 


110 DECISIONS RELATING TO THE PUBLIC LANDS. 


The said appeal is defective in that it does not specify clearly the 
errors of which he complains in said decision. (See rule 88, rules of 
practice.) Notify Phelps that he is hereby allowed fifteen days from 
receipt of your notice in which to perfect his appeal. Evidence of serv- 
ice thereof upon appellee should accompany the papers. (See rules 94 
to 96.) In default of compliance with these instructions the said appeal 
will be dismissed. | 


PRACTICE—NOTICE OF DECISION—SERVICE. 
JOHN H. Moors. 


When notice of a decision of tha General Land Office is sent by mail to local land 
offices to be served by them, ten days is allowed in addition to the sixty days. 
allowed under the rulings of the Department. 


Commissioner McFarland to Hon. Montgomery Blair, Washington, D. C., 
February 10, 1882. 


On your motion of 20th ultimo, to dismiss the appeal from’ the de- 
cision of this office of October 4, 1881, in the case of certain Valen- 
tine scrip filings made by John H. Moore upon lands in T.75., RB. 1 E., 
M. D. M., San Francisco, Cal., which appeal was filed in this office, De- 
cember 3, 1881, by J. O. Meloy, as attorney for said Moore, I have to 
advise you that I am now in receipt of a letter from the register at San 
_ Francisco, dated 26th ultimo, transmitting an appeal in said case filed 

in the local land office December 2, 1881, by T. H. Laine, attorney for 
said Moore, accompanied by a specification of the errors complained of. 

The register states that he notified Mr. Moore of the Commissioner’s 
decision on October 14, 1881. The papers do not show whether a copy 
of the specification of errors was served on the opposite party or not. 
A copy of the specification of errors filed by the resident attorney here 
was served on the resident attorney for the opposite party here, on 
December 24,1881. You base your notice to dismiss the appeal on the 
eround that service of copy of errors and argument thereon was not 
made within the time allowed for that purpose under the rules of prac- 
tice. | 

The rule allows seventy days, when notice is given through the mails 
by the register and receiver, five days being then allowed for the trans- 
mission of the letter from the local office, and five days for the return 
of the appeal through the same channel before reporting to the General 
Land Office. | 

My construction of this rule is, ten days are allowed as additional 
time to the sixty days allowed for appeal, when notice of a decision of 
this office is sent by mail to the local offices to be served by them, and 
that it is immaterial whether the time actually required for the trans- 
' mission of the notice from the local office, or the return of the appeat 
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thereto, is less or more than five days in either case; and that it is also 
immaterial whether the appeal is returned through the same channel 
or not. The time is allowed for that purpose, and parties may have 
the benefit of that time, whatever may be the manner of service of 
notice or of the transmission of the appeal. 

In the present case the notification is reported as of date of October 
14, 1881. Whether this was the date of the actual notice, or the date of 
the letter containing the notice, or the date of the mailing of the letter, 
does not appear. But from October 14 to December 24, the date when 
copy of specification of errors and argument was served upon the resi- 
dent attorney here for the opposite party, is seventy-one days. 

In view of the uncertainty as to the exact date from which the sev- 
enty days allowed should be computed, and the fact that one day’s time 
only is in issue, it is my opinion that sufficient cause for denying to par- 
ties the right to have the judgment of the appellate cea is not 
shown. 

I so decide and decline to dismiss the appeal. 


PRACTICE—REVIEW OF DECISION. 
RICHARDS v. DAVIS. 


A review of a decision, like a new trial, in the absence of new evidence will not be 
granted on the ground that the decision was against the weight of evidence, if 
there was contradictory evidence on both sides. 


_ Seeretary Kirkwood to Commissioner McFarland, April 12, 1882. 


I have considered the motion of Charles A. Richards’s attorney for a 
reconsideration of my decision rendered under date of thé 20th ultimo, 
_ in the case of Richards v. Davis, holding that the contestant, Richards, 
had failed to prove his allegations touching Davis’s abandonment of 
the NW. + of Sec. 12, T. 4 N., R. 68 W., Denver district, Colorado. 

Such motion covers the identical points that were raised on appeal 
and duly considered by me when the decision in question was rendered.. 

No new evidence is presented, nor is there even a pretence that any 
such evidence has been discovered, but said motion is based upon the 
ground of error in the finding of fact and application of the law. 

Rule 76 of the rules of practice authorizes motions for a review or 
reconsideration of the Secretary’s decisions when “ in accordance with 
legal principles applicable to motions for new trials at law.” 

The rule of law is well settled that a new trial will not be granted on 
the ground that the verdict was against the weight of evidence, if there 
was contradictory evidence on both sides. (See citations in the matter 
of the Rancho Huasna survey, 2 C. L. L. 211.) 
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AsI am able to discover neither error in the finding of fact nor in 
the application of the law, I must decline to disturb my decision in the 
premises. 

The motion is accordingly denied and the same is transmitted here- 


~ with. he DS & 
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PRACTICHEH—HEARING—CONTINUANCE. 


JACKSON v. JACKSON. AX SLY “ | Gye 


’ Where neither party appears at time and place as cited, the case should not be con- 
tinued, but dismissed. 
A homestead entry is not liable to contest after seven years from date of sien 
In such case, after notice, if the homestead party fails to make proof, the would-be 
contestant has a preference right of entry if the sole occupant of the land. 


Commissioner McFarland to register and receiver, Prescott, Arizona, De- 
cember 22, 1882. | 


I have examined the case of Solomon Jackson vs. Jesse Jackson, in- 
volving homestead entry No. 33, made January 5, 1875, upon the §. 4 
SE. 4 27, and N.$ NE. 4 34,18 N.5 W. 

You find that the defendant has abandoned his entry, and therefore 
recommend the cancellation of the entry. 

You also report that though duly advised of your decision, the defend- 
ant failed to appeal therefrom within the time preseribed by the rules 
of practice. Under the foregoing circumstances, your decision would 
become final were I satisfied that correct conclusions of law have been 
drawn by you from the facts in the premises. 

But I am not so satisfied because— 

First. It appears from the record that on the day set for trial (Oc- 
tober 19, 1882) neither of the parties appeared, wherefore you continued 
the case to the 26th of said month, on which latter date plaintiff ap- 
peared and adduced evidence in support of his charge of abandonment. 
No appearance was entered by or in behalf of the defendant. 

You erred, I think, in thus postponing the case in the absence of any 
_ motion from either party for a peo paeaaue as prescribed by rule 20 of 

practice. 

The plaintiff failing to appear and prosecute his case at the time 
designated for trial, the contest should have been dismissed. 

Secondly. At date (September 12, 1882) of initiation of contest more 
than seven years since date (January 5, 1875) of entry had elapsed. 
Consequently the entry had expired by limitation of law, and was not 
liable to contest. 

Your decision is therefore reversed and the case dismissed. You will 
so advise the parties, allowing the usual privilege of appeal. 

In this connection you are instructed to cal! upon said Jesse Jackson, 

_ if you have not already done so, to show cause within thirty days why 
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his entry should not be canceled as having expired by reason of failure 
on his part to make final proof thereon within seven years from date 
thereof, as required by law and the regulations of this office thereunder. 

In the event of the cancellation of said entry as having expired, the 
said contestant would be entitled to the preference right of entering 
the land embraced therein, under the act of May 14,1880; provided he 
was the sole occupant thereof as au actual settler at the date of such can- 
cellation; otherwise the land would be open to entry by the first quali- 
fied applicant, and you will also so advise him. 

At the proper time report the action taken. 


i 


PRACTICE—ALLEGATION—JUDGMENT. 
SCHELTER v. OFF. 


In contests under the land laws, proofs should be confined to the allegations, as in 
trials at law, and judgment rendered only on the questions raised by the record, 
A further hearing may be ordered on other questions raised unless the testimony 
submitted be accepted by the defendant in lieu thereof. 


Secretary Kirkwood to Commissioner Williamson, June 9, 1881. 


I have considered the case of Christian Schelter v. Charles F. Off, in- 
volving the latter’s timber-culture entry made January 22, 1878, on the 
south one-half of south-east one-fourth, and south one-half of southwest 
one-fourth section 34, township 3 north, range 20 west, Bloomington, 
Nebr., on appeal by Off from your decision of October 19, 1880, holding 
his entry for cancellation, because the land was not subject to a timber- 
culture entry, and because, also the affidavit on which the entry was 
made was executed several months prior to the date of said entry. 

The affidavit of contest alleges that Off “has wholly abandoned said 
tract, and that said tract is not cultivated by said party as required by 
law.” As these were the sole charges made by Schelter, Off was re- 
quired to answer these only, and there could properly be no other issues — 
between the parties for trial. Testimony upou other matters not inci- 
dent thereto was wholly foreign to the case, and should not have been 
considered, either by the local officers or by your office. In contests 
under the land laws proofs should be confined to allegations, as in trials 
at law, and judgment be rendered on the questions raised by the record 
only. A large portion of the testimony in this case, however, had refer- 
ence to the character of the land, and whether it was subject to a tim- 
ber-culture entry. This wasa question impertinent to the issue, and 
was admitted against the objections of Off’s counsel. 

While I concur with you in the opinion that, under the testimony, 
the tract was not subject to Off’s entry, by reason of the large number 
of natural timber-trees growing thereon, I am also of the opinion that 

20309-—-VoL 1——3 
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this question was not ixvolved in the contest, because not so charged, 
and, hence, that Off was not required to defend the same, nor should it 
be Sey e in the disposition of this cause. 

Without, therefore, now deciding other questions raised by the ap- 
peal, I direct that a further hearing be ordered touching the character 
of said land, unless Off consents that, in lieu thereof, the present testi- 
mony may be considered. in the adjudication of that question. 

Your decision is modified accordingly. 


PRACTICE—NOTICE—CHARGE— VARIANCE, 
GOULD v. WEISBECKER. 


Where the notice of contest against a timbex-culture entry served upon the defendant 
contained the single allegation of ‘‘ abandonment” and the affidavit filed before 
contest contained the charge of ‘‘ abandonment,” and that said ‘‘ defendant had 
failed to cultivate said tract as required by law,” no objection having been raised 
when the parties appeared for trial, it is too late after the trial has closed for the 
defendant to take advantage of the variauce between the notice and affidavit. 


Commissioner McFarland to register and receiver, Crookston, Minnesota, 
August 31, 1881. 


The register in his letter of March 16, 1880, transmitted the record 
of contest in the case of Walter K. Gould v. Philip C. Weisbecker, 
involving the timber-culture entry of the latter, No. 80, dated June 
23, 1876, embracing the NE. 4 22, 140, 48. The contest was initiated 
November 18, 1879, the charges set forth in the affidavit of contest 
being that said Weisbecker “has wholly abandoned said tract,” and 
that said “tract is not cultivated by said party as required by law.” 
The trial commenced on the 8th of January, 1880, all the parties at- 
tended by their respective counsel being present, and the taking of testi- 
mony continued from day to day until the 10th of the same month, when 
the trial ended. The case was submitted without argument. 

In your joint report and opinion your finding, after consideration of 
the evidence, is that defendant has wholly abandoned his timber-cult- 
ure entry,” and ‘has failed to cultivate the land embraced therein as 
the law requires,” and you decided that said entry should be canceled. 
TFrom this finding and decision the defendant, through his attorney in 
this city, appeals to this office. The appeal is based on the following 
grounds: Ist. Error in hearing the case upon the charge made, that of 
abandonment, citing decision of this office rendered April 15, 1880,in the 
ease of Woolpert v. Betis, (7 C. L. 0.25). 2d, Error in finding, upon 
the charge of abandonment, that defendant had not complied with the 
law. 3d. Error in finding that defendant has failed to cultivate the 
jJand as the law requires. 4th. Because the decision is contrary to the 
evidence. 
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Itappears that the notice of contest served upon the defendant, instead 

of containing the two distinct allegations of the plaintiff, abandonment 
and failure, in the matter of cultivation, to comply with the law, con- 
tained only the charge of abandonment, and it is now contended that, 
at the trial, said defendant was not required to answer any other charge, 
or to prepare himself to answer any other; that he was not made aware 
that any complaint of want of cultivation had been made against his 
entry, but only that he had abandoned it; that, under the decision afore- 
said, in the case of Woolpertv. Betts, the notice of contest was'not good 
in law, and the case should therefore be dismissed. It is to be observed 
on this point, that, at the time of trial, no objection was made or ques- 
tion raised, by defendant or his counsel, to the notice served, or to the 
allegations contained in the affidavit of contest. Had the point been 
made when the trial commenced it would have been good in abatement, 
but, after pleading the general issue, it is too late to take advantage of 
@ variance between the writ and declaration, or the notice served which 
answers for a writ, and affidavit of contest which fills the place of a 
declaration. This view is supported by the supreme court of the United 
States in the ease of McKenna 2. Fisk (1 Howard, p. 241), and your ac- 
tion in hearing the case is sustained. 
In your finding that defendant “has wholly abandoned his timber- 
- culture entry,” a careful review of the testimony shows that you were 
in error in that respect. An abandonment is the relinquishment of a 
right. Itimplies some act of relinquishmeut done by the owner, without 
regard to any future possession by himself or by any other person, buw 
with all intention to abandon. Mere non-user does not necessarily or 
actually constitute an abandonment. In this case abandonment is not 
proven. : | | 

The main question at issue, and the one to which the testimony was 
confined, was, Had there been a failure on the part of the defendant to 
cultivate the tract embraced in his entry as required by law? Theeutry 
was made June 23, 1876, The evideuce shows that on the 25th of the 
same month defendant had ten acres broken, aud that in the fall of the 
same year he back-set it. In 1877 he putin acrop. In 1873 he broke 
eleven acres more, andin May of that year he planted the ten acres first 
broken with elm-tree seed. It thus appears that he had complied with 
the law of 1874 up to the date of the passage of the act of 1878. The 
law of 1874 was mandatory upon him to plant ten acres during the sec- 
ond year; thatis, between June 23, 1877, and June 23,1878. He planted 
in season—May, 1878—buit it appears from thetestimony thatthe ground 
was quite wet aud that the seeds did not sprout, whether from the wet 
season or otherwise witness cannot say. In June, 1879, he plowed up 
the ten acres and again planted with elm-tree seed. 

After due consideration of all the facts elicited at the trial, and of 
the arguments offered by the respective counsel, I am of opinion that 
the defendant has complied with the law in the matter of cultivation in 
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such a substantial way that the cancellation of his entry is not war- 
_ ranted, and I therefore reverse your action on said entry. You will so 
advise all parties in interest, allow the usual time for appeal, and at the 
proper time make prompt report to this office of action taken. 


PRACTICE—NOTICE~APPEARANCE. 
MORSE v. PAYNE. 


The general appearance of a respondent at a trial, without objection to irregularity 
of the notice, is a waiver of such irregularity. 


Secretary Tetler to Commissioner McFarland, May 3, 1882. 


I have examined the papers in the case of Solon O. Morse v. Sanford 
D. Payne, transmitted with your letter of March 31 last, for the con- 

‘sideration of this Department under practice rule 83. It appears that 
Payne made a timber-culture entry of the tract involved, and that, 
Morse initiated a contest against him for failure to comply with the re- 
quirements of the law. In view of the testimony, the local officers: 
recommended a cancellation of the entry. Payne did not appeal from 
this decision, but subsequently applied for the reopeniag of the case, 
that he might move the dismissal of the same, for alleged defects in 
the notice of contest. His motion was refused for the reason that his. 
personal appearance at the trial, and participation in the proceedings,, 
without objection to the notice, cured any defect therein; which action. 
you sustained. He appealed from your ruling to this Department, but. 
you dismissed his appeal beause it was upon an interlocutory matter, 
and. therefore not appealable. He again appealed from your last ac- 
tion, and you again dismissed his appeal for the reason that practice 
rule &3 provides the proper method of bringing such matter before this: 
Department; and the case is, upon his motion, transmitted accord-. 
ingly. 

The only material question involved is whether the general appear- 
ance of a respondent ata trial, without objection to the irregularity of 
the notice, is a waiver of such irregularity. The law in such case is 
well settled by the courts and by practice under the land laws. 

The object of notice is, that the party defendant may have knowl- 
edge of the proceedings against him; and it is immaterial how his 
knowledge is obtained. If he appears at the trial, and takes part. 
therein, without objection to defects in the notice—whether it be by 
personal service or by publication—he is deprived of no right, but has 
every benefit to which the law of trial entitles him. Whatever, there- 
fore, may have been the defects in the notice in this case, they were 
cured by Payne’s appearance, and he has no legal cause of complaint. 

Finding nothing in the case to require the intervention of this De- 
partment, the papers are herewith returned to you. | 
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PRACTICE—TIME FOR APPEAL. 
THYEN v. BRYANT ET AL. 


Ten days in addition to the usual thirty days will be allowed for appeal, where no- 
tice of the local officer’s decision is sent by mail. 

The planting as shown in this case is not cultivation within the meaning of the tim- 

| ber-culture law. 


Commissioner McFarland to register and receiver, Watertown, Dakota, 
July 1, 1882. 


I am in receipt of your letters of the 10th October last, transmitting | 
testimony in the following cases, viz: Albert Marckus v. Irene B. 
Canedy, T. ©. EB, 3051 (8S. Falls series), June 14, 1878, NW. 4 32, 118, 
51, Herman Thyen v. Mary A. Bryant, T. C. E. 3224 (Sioux Falls se- 
ries), July 8, 1878, SE. £ 20, 118, 51. 

The proceedings in these cases appear to have been regular. You 
held that the entries should be canceled on account of a failure by the 
claimant in each case to cultivate during the second year after entry 
the five acres broken the first year, and from your decisions appeals are 
taken. 

You report that the attorney of the claimant, in each case, was noti- 
fied of your decision by letter mailed September 5, 1881, and the ap- 
peals were filed in your office October 7, 1881. 

Contestants move to dismiss the appeals on the ground that they 
were not filed within thirty days from notice of your decisions. 

This motion raises a question of practice which I think it proper to 
consider. | | | | 

In communication to Hon. Montgomery Blair, of this city, dated Feb- 
ruary 10, 1882 (8 L. O., 188), this office held that in cases where nuo- 
tice of its decisions was given through the mails by the district officers, 
ten days, in addition to the sixty days allowed for appeals, should be 
allowed for the transmission of the notice and the return of the appeal. 

Rule 44 of the rules of practice is indefinite relative to the time from 
which the thirty days allowed for appeals from decisions of local officers 
should be computed. Evidently parties should be allowed thirty days 
from date of receipt of notice, and uot be limited to thirty days from 
the day of mailing the letter containing the notice, and I do not think 
that such limitation was contemplated by the rules of practice. Butit 
is apparent that a more definite rule is required to meet cases of appeals 
from the decisions of local officers than the uncertain and frequently 
impracticable one of ascertaining the date on which notice of the de- 
‘cision is actually received. 

As uniformity in practice is desirable, and as I see'no good reason 
why @ distinction should be made in the matter of time allowed for 
transmissiou of notices and return of appeals, between the decisions of 
this office and of local officers, when such notices are served by mail by 
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the local officers, I shall hold that the rule heretofore referred to in re- 
spect to appeals from the decisions of this office, is applicable to appeals 
from the decisions of local officers, and that ten days additional to 
the thirty days allowed for appeals from decisions of registers and re- 
ceivers will be allowed for the transmission of the notice by mail and 
the return of the appeal to the local office. 

The motion to dismiss the appeal in the present instance is therefore 
denied. | 

In the case of Mary A. Bryant, the second year after date of entry | 
expired July 8, 1880, and in that of Irene B. Canedy June 14, 1880, 
the testimony in each case shows that during the month of June, 1880, 
the claimants had the land, broken the previous year, planted to corn. 
This planting was done with a two-horse corn-planter, without any pre- 
vious preparation of the soil by harrowing or cultivating, and after the 
planting no cultivating was done. The only question to be considered 
is, was such planting “ enltivation” under the timber-culturelaw? This 
question was considered by this office in the case of John Thyen v. Wm. 
EK. Canedy, T. C. E. 3102 (Sioux Falls series), and by my letter to you 
of the 15th April last (C) it was held that by no reasonable constrac- 
tion of the law could such planting be considered as cultivation. Ap- 
plying the principles of that decision to these cases, I am led to concur 
in your decisions, and the entries are hereby held for cancellation, sub- 
ject to the right of further appeal. 


SAME, ON APPEAL. 


Under rale 44 of Practice, thirty days allowed from date of receipt by mail of notice 
of decisions of local officers, and ten days additional, should be allowed for trans- 
mission of such notice and the return of appeal to the local office. 


Secretary Teller to Commissioner McFarland, May 17, 1883. 


I have considered the case of Herman Thyen v. Mary A. Bryant, in- 
volving timber-culture entry No. 3224 (Sioux Falls series), of SE. 4 of 
Sec. 20, T. 118, R. 51, Watertown district, Dakota Territory, on appeal 
by Bryant from your decision of July 1, 1882, holding her entry for 
eaneellation. | 
Bryant made said entry July 8, 1878, and Thyen initiated contest 
against the same March 5, 1881, upon the ground of failure to cultivate 
during the second year the five acres broken during the first year after 
entry, as required by law. He failed, however, to apply to enter the 
tract, by reason whereof the contest was initiated without legal au- 
thority, and must be dismissed pursuant to departmental decision ren- 
dered November 14, 1882, in the case of Bundy v. Livingston (9 C. L. O., 
172). | 

I concur with you in the opinion that under rule 44 of practice thirty 
days should be allowed from date of receipt by mail of notice of decis- 
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ions of registers and receivers, and that ten days additional should be 
allowed for the transmission of such notice and the return of appeal to 
the local office. But barring such holding, your decision is reversed. 


PRACTICE—NOTICE TO ATTORNEYS. 
Woop v. SOUTHWICK. 


Notice of decision to one of several attorneys of a party is notice to all as well as no- 
tice to the principal. 


Commissioner McFarland to A. B. Webb, Washington, D. C., January 30, 
1883. 


In the case of James H. Wood v. George F. Southwick, involving 
timber-culture entry of the latter, No. 844, on the NE. 418, 11, 12 W., 
land district, Grand Island, Nebr., the Hon. Acting Secretary of the 
Interior, per decision rendered October 16, 1882, dismissed the contest, 
and directed that one John W. Collins, who filed the relinquished re- 
ceipt, covering said entry, be allowed to enter the tract in controversy 
Said entry was therefore canceled by this office October 27, 1582, and 
on the same day the local officers were directed to note the cancellation 
upon the records of their office and advise Mr. Collins that he would be 
- allowed thirty days to make entry of said tract. 

From the papers on file in this case it appears that on the 6th of No- 
vember, 1882, the register of the local office gave due notice to Mr. 
Platt, one of the attorneys of said Collins, at Grand Island, regarding 
the aforesaid decision and preference right of thirty days in which Col- 


~ 


lins could make entry, and that on the 6th of December, 1882, said - 


Platt, in behalf of his client, said Collins, filed an affidavit executed by 
himself, said Platt, on the same day in which he stated that diligent 
search had been made for said Collins; that he could not be found; that 
in his opinion he could be found within thirty days, and he therefore 
prayed that Collins be allowed thirty days additional time in which to 
make entry. In this affidavit Mr. Platt states that he received the 
notice above mentioned, given by the register, on November 6, 1882, 
the day of its issue. The register in his letter of December 12, 1882, 
transmitted said affidavit to this office. 

The thirty days allowed having expired, after notice duly given and 
admitted as above set forth; on the following day, December 7, 1882, 
John R. Thompson, having made application in due form, made timber- 
culture entry No. 4331, embracing the tract aforesaid. | 


Stating in your letter of the 17th instant that you are attorney of 


record in the case, you request that the notice sent Mr. Collins to enter 
said land be revoked; that a new notice be issued and the same be sent 
to you. . 
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ft would seem from an examination of the records and papers that. 
when the decision of the honorable Acting Secretary was made known 
to the local officers, as per letter of October 27, 1882, that, through some 
inadvertence on the part of the clerk having the case in charge, this | 
office failed to inform you by direct letter of the action taken. Iam of 
the opinion, however, that this inadvertence, if it may be so called, is 
of immaterial importance. It appears that Mr. Collins was not only 
represented before this office by yourself, but also by a firm of attorneys 
in Nebraska; and in such case, due notice having been given by the 
local office to one of the attorneys there and upon which he appears to 
have been vigilant as regards his and your client’s interest, such notice 
must be considered as given to each and all of the attorneys represent- 
ing said Collins, as well as to said Collins himself, the principal. 

From all the papers submitted regarding said case lam unable to 
perceive that the failure to notify you in person at the timeof the action 
taken, October 27, 1882, has resulted in detriment either to vourself or 
said Collins, and I have therefore to inform you that your application is 
denied. In closing this letter your attention is invited to rule 106 of 
the rules of practice. 


TIMBER CULTURE ENTRY—AGENT. 


JAMES CASSIDY. 


The timber-culture law is explicit in its requirements, aud the General Land Office 
has no authority to modify its provisions or power to excuse any failure to com- 
ply therewith on the part of a claimant. Neither can it be responsible for any 
laches by an agent. It is immaterial whether the breaking, cultivating, and 
planting required by the law be performed by the claimant iu person or through 
an agent; but, in either case, the claimant alone is held responsible for any failure 
that may occur. 


Commissioner McFarland to Maj. Gen. W. B. Hazen, Washington, D. C., 
August 3, 1881. 


IT am in receipt, by reference from the honorable Secretary of the In- 
terior, of your letter of the 20th ultimo, transmitting a communication 
from Jas. Cassidy, sergeant Signal Corps, U.S. A., stating that he has 
been ordered to Point Barrow, Alaska, and, in view of his enforced ab- 
sence, requesting that he be not held responsible should his agent fail 
to do the necessary breaking and planting on his tree claim in Dakota. 
In reply, I have the honor to state that the timber-culture law is expli- 
cit in its requirements, and this office has no authority to modify its 
provisions or power to excuse any failure to comply therewith on the 
part of a claimant. Neither can it be responsible for any laches by an 
agent. 
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It is immaterial whether the breaking and planting required by ‘said © 
act be performed by the claimant in person or through an agent, but, 
in either case, the claimant alone is held responsible for any failure 
that may occur. | 

This office has no discretionary power in the premises. 


TIMBER CULTURE ENTRY—WIDOW AND HEIRS. 
CHARLES KING. 


Under the timber-culture law the rights of a deceased claimant go to the heirs and 
not to the widow. A relinquishment to be recognized must be the act of all the 
heirs, those, if any, over twenty-one years of age acting in person, and minors 
through a guardian duly appointed by the proper probate court, and with full 
power to act in the premises. 


Commissioner MeFarland to register and receiver, Fargo, Dakota, August 
66, 1881. 


In reply to the register’s letter of the 5th of January last, transmit- 
ting a communication from H. 8. Back, esq., relative to the case of 
Charles King (deceased), who made timber-culture entry No. 2458, for 
the SW. 4, Sec. 2, T. 133, R. 50, and asking what course the widow should 
take in order to relinquish and dispose of the claim, you are advised 
that under the timber-culture law the rights of a deceased claimant 
inure to the heirs and not to thie widow. | 

In this case a relinquishment to be recognized by this office must be 
the act of all of the heirs, those, if any, over twenty-one years of age 
acting in person, and minors through a guardian duly appointed by 
the proper probate court, and with full power to act in the premises. 


— 


FIMB ER CULTURE ENTRY—PRELIMINARY AFFIDAVIT. 
e 
(o | Davip H. MERRYMAN. 


An affidavit accompanying an application to make timber-culture entry is unobjec- 
tionable because the date of execution thereof is prior to a relinqnishment of 
another entry on same tract. Regard, however, must be had to the time within 
which it is received at the local office. 


Commissioner McFarland to register and receiver, Grand Island, Nebraska, 
August 23, 1831. 


Iam in receipt of your letter of the 5th ultimo, transmitting the 
application of David -‘H. Merryman, to enter, under the provisions of 
the timber-culture law, the SW. 4, 24,11,15 W. It appears that on 
the 27th of June, 1881, timber-culture entry No. 1919, made by David 
Cool, was relinquished, and you canceled the entry upon the records 
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of your office, on account of such relinquishment. Cool’s entry covered 
the tract herein indicated, and at the same time that the relinquishment 
was filed, Merryman’s application to enter the land was submitted, and 
accompanying said application was the affidavit required in such entries, 
but which bore date of June 20, 1881, it having been executed before 
an officer legally qualified to administer oaths, in the county wherein 
the land is situated, on said date. 

In view of the fact that this affidavit was made seven days before the 
land referred to became vacant and subject to entry, you held that you 
had no authority to entertain it, and a new one should be made before 
the party could be permitted to enter the land. You, therefore, re- 
turned the affidavit, and called upon the party to submit a new one made 
subsequent to the date of the cancellation of Cool’s entry upon your 
records. 

Said affidavit, however, was returned to you with information that 
Mr. Merryman left the State of Nebraska the day after lhe made the 
same, and it would be a great hardship to require him to return at this 
time for the purpose of making a new affidavit. You submit all the 
papers to this office for instructions. 

Relative thereto I will state that under date of December 99, 1877, 
the Hon. Secretary of the Interior directed this office to issue a circular 
of instructions to the local officers upon this subject, and accordingly on 
the 8th of January, 1878, an official circular was issued, Copp’s Land- 
Owner, Vol. 4, p. 167, in which you were instructed not to recognize affi- 
davits ‘‘where you knew them to have been actually made by the appli- 
cant at a date prior to the time when the land applied for was legally 
liable to disposal by you.” In view of these instructions you acted cor- 
rectly in refusing to entertain Merryman’s affidavit, and you are fully 
sustained in said action by this office, but, in view of the passage of the 
act of May 14, 1880, entitled an ‘Act for the relief of settlers on pub- 
lic lands,” I am of the opinion that the instructions referred to should 
be modified. 

In my opinion this act of May 14, 1880, may atay be construed to 
make the simple fact of filing a relinquish ment equivalent to cancella- 
tion, and you are, therefore, authorized to accept applications received 
simultaneously with relinquishments, whether by letter from the appli- 
cant himself or through the hands of an attorney, provided always that. 
the application and affidavit are received within a reasonable time from 
the date they bear, with reference to the time required for transmission. 

It is to be understood, therefore, that an application and affidavit can 
be accepted by you, when they bear a date prior to the date when the — 
cancellation is made at your office, but such papers should, in all cases, 
‘be received at your office within a reasonable time from their date, as. 
above indicated. 

Mr. Merryman’s application is herewith returned and you will allow 
the entry. 


\gDP? 
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CHAPMAN v. AZWECK. 


Breaking is frequently done in Colorado witbout irrigation. A party taking up land, 
in the arid country, without the means of complying with the stringent provisions 
of the law, does so at hisownrisk. Cultivation of trees, according to the law, 
would entitle a party to the relief provided, in the event of destruction of the: 
trees by extreme and unusual drought. 


Commissioner McFarland to register and receiver, Denver, Colorado, Octo- 
ber 24, 1881. 


[ have considered the testimony, received with your letter of the 12th 
of last May, in the contested case of Clarence J. Chapman v. George 
ZAweck, involving the timber-calture entry of the latter, No. 98, Sep- 
tember 19, 1877, for NE. 4 Sec. 20, T. 4. N., R. 69 W. | 

The contestant alleged in substance that claimant had failed to per- 
form any act of timber culture, as required by the act of June 14, 1878, 
during the second and third years from date of entry. You decided 
that the allegation had been sustained, and from your decision defend- 
ant took an appeal. 

A consideration of the appeal will involve a statement of the material 
points brought out on trial. In an exhaustive argument for defendant, 
John 8. Hauke, esq., while admitting that Zweck failed to break any 
land embraced in the entry during the second and third years after 
entry, or plant trees during said period, urges that the contest should 
be dismissed because, first, the affidavit of contest first filed charged 
“abandonment” for twelve months prior to initiation of contest; and, 
second, because the amendatory affidavit charged failure to comply 
with the timber-culture act of June 14, 1878, notwithstanding that the 
entry was made in 1877, under the act of 1874; and, third, because the 
failure of Zweck should be regarded as not willful, but unavoidable by 
reason of lack of water to irrigate, and the drought prevailing in Col- 
orado in 1879 and 1880. 

The first point is well taken. Zwelve months prior to initiation of the 
contest embraced only portions of the third and Jourth years after entry. 
This being the fact, I need not consider any further points connected 

'with this affidavit. 

The second point should not, in my opinion, be sustained. A party 
having made a timber-culture entry, under the act of 1874, may make 
final proof under the act of 1878, by showing that he has had a specified 
number of growing trees on each acre of the number of acres required. 
to be planted by the latter act. The first year after entry had not ex- 
pired when the act of 1878 was approved. The party, havin g broken 
about five acres, in 1878, contented himself with having done that much. _ 
If he intended to ene with the act of 1874, and thus be entitled to 
plant trees the year following the breaking, instead of cultivating the 
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‘land to crop, or otherwise, the year following the breaking, as required 
‘by the act of 1878, why did he not break tea acres the first year? Mr. 
Hauke argues that claimant has shown by his acts at the commence. 
anent of the fourth year from entry that it was his intention to comply 
“with the act of 1874. I do not think this conclusion correct. Judging 
“by what claimant did the first year, he did not intend to bring his claim 
‘under the provision of the act of 1874. He does not state, in his testi- 
‘mony, that he intended to do this. If we are to judge of his intentions 
‘by his acts, there is more ground for the opinion that he intended to 
comply with the act of 1878 than there is that he intended to comply 
with the act of 1874. Testimony as to what he performed the fourth 
year is not relevant to the issue. Mr. Hauke thinks the proceedings 
‘should not have been aided by presumptions; that it should not have 
been presumed by contestant that an entry made under the act of 1874 
could be attacked for faiiure to comply with that of 18738. But, the 
-amendatory affidavit of contest charges that no cultivation had been 
‘performed during the second and third years. This charge, being 
‘proven, would involve a forfeiture of the claim under either act. The 
-lefendant acquiesced in a hearing based upon the amendatory affidavit 
-of contest, and consented to a continuance and to go on with the hear- 
ing without objection. Certainly, under these circumstances, the con- 
testant is entitled to consideration of the case on the testimony ad- 
duced. | 
_ And in regard to the third point made by defendant’s attorney, if it 
“be admitted that unusual drought prevailed in Colorado in the latter 
part of 1879 and the entire year 1880, it does not excuse the claimant’s 
‘failure to break the required amount the second year. Returning to 
the testimony, it is found that the contestant and his witnesses de- 
“scribed what had been done upon the tract at the date of examination 
thereof by them in the latter part of the year 1880, and expressed their 
-opinion that no breaking had been done within three years after entry, 
-except that performed in 1878, and that no trees had been planted 
‘within said period. Defendant admitted this and urged extenuating 
circumstances in defense. It is not alleged that unusual drought pre- 
vailed in 1878, nor in the early part of 1879, yet no attempt was made 
‘to break any portion of the land during the second year. It is not 
-sShown that it was impossible to break during the second year. How did 
he know that breaking could not be done the second year if he did not 
make the attempt? Wasitabsolutely impossible to break land not un- 
-der ditch, in that locality, in the spring of 1879, upon the breaking up 
of winter? These are questions passed by without explanation by the 
-defense. Ido not think that he can plead good faith when he stood 
idly by awaiting the construction of an irrigating ditch at some uncer- 
tain time in the future. Breaking is frequently done in Colorado with- 
«out irrigation. To do this requires a plow suitable for the purpose and 
@ powerful team. This is a fact well known. A party taking up land 
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in the arid country without the means of complying with the stringent: 
provisions of the law does so at his own risk. This office, while trying~ 
to administer the law fairly, cannot modify or change its imperative- 
requirements, but must be governed by its provisions and the Jeading~ 
decisions of the Department thereunder. 

Cultivation of trees according to the law would entitle a party to the 
relief provided therein, in the event of destruction of the same by ex- 
treme and unusual drought. The claimant in this case failed to bring- 
his claim underthis provision. Your decision is affirmed, and the entry. 
is hereby held for cancellation. — 


TIMBER CULTURE—SECOND ENTRY. 
W. A. LEWIS. 


A party cannot be allowed to relinquish one timber-culture entry and thereafter make: 
a@ second entry elsewhere. 


Commissioner McFarland to W. A. Lewis, Russell, Kansas, November 5,. 
1881. 


In reply to your letter of October 9, 1831, I have to inform you that: 
there is no Jaw under which this office can permit you to relinquish. 
your timber-culture entry No. 465 for the SW. 4 of Sec. 8 in T.1185., 
R. 27 W., because you have been unsuccessful in growing timber, etc.,. 
as required by the timber-culture act approved July 14, 1878, for the: 
purpose of making a second entry elsewhere. 


RELINQUISHMENT—ADDITIONAL ENTRY. 
W. C. LATIMER. 


A qualified party may relinquish a timber culture entry of eighty acres, and thereaf-- 
ter may enter the same under the act of March 3, 1879, as an additional entry, to 
his original homestead entry, as described in this case, provided he is the first. 
legal applicant for the land so relinquished. 


Commissioner McFarland to W. C. Latimer, Wilson, Kansas, November 7,. 
1881. 


In reply to the inquiries contained in your postal of date September. 
28, 1881, I have to inform you as follows, viz: 

ist. That if you have resided upon and cultivated the tract of ana 
covered by your said homestead entry for the period required to per-- 
fect title under the homestead law, you may, after due publication of a. 
notice of your intention to do so, make final proof thereon, in accord~ 
ance with the practice of this. office under the act of Congress ap- 
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proved May 14, 1880, 7. ¢., crediting you with benefit of residence upon 
the land prior as well as subsequent to the date of homestead entry. 
2d. You may proceed under the first section of the act of Congress 
approved May 14, 1880 (copy herewith), relinquish your said timber- 
culture entry, containing 380 acres, and thereafter, if qualified to do so, 
enter the land so relinquished as an additional entry to your original 
omestead entry nnder the provisions of the act of Congress approved 
March 38, 1879; provided, however, that you are the first legal applicant 
for the land so relinquished, after the cancellation of the same upon the 
records of the district land office. 


TIMBER CULTURE—BREAKING. 
RICHARDSON v. KNIGHT. 


Where, as in this case, a timber-culture claimant honestly believed that he had broken 
10 acres during the first two years, but which lacked a fraction of an acre of being 
10 acres, his entry will not be disturbed. 


Commissioner McFarland to register and receiver, Le Grand, Oregon, 
November 22, 1881. 


I am in receipt of your letter of July 13, 1881, transmitting the tes- 
timony in the matter of the contest initiated by Gardner D. Richardson 
v. John Knight, who made timber-culture entry No. 164, December 20, 
1878, for the E. $ of the SE. 4, and E. 3 of NE. 4 of Sec. 34, T. 3 N. of 
R. 32 E., Will. mer. | 

The esate, alleges in his affidavit, on which contest was mata: 
that claimant had failed to comply with the requirements of the datas 
under which his entry was made, inasmuch as he did not break 10 acres 
the first two years. The hearing was ordered for May 16, 1881, due 
notice was given, and both parties appeared on the day set; the testi- 
mony was taken and the case closed, On the 15th-of June, 1881, you 
rendered your joint opinion, in which you held that the allegation of 
. failure to break the required number of acres had been clearly proven, 
and the entry should be canceled. From your said decision the de- 
fendant appeals to this office. 

T find on examination of the testimony that the defendant broke more 
than 5 acres the first year; that he broke the second year what, accord- 
ing to his judgment, made 10 acres, but which was found when meas- 
ured by a surveyor to be 9.05 acres; that the cultivation the second 
year was Sufficient under the statute, and that the claimant labored 
under very embarrassing circumstances. The evidence, in my opition, 
does not show such a state of facts as would justify me in the approval 
of your decision, and the same is therefore overruled, the. contest dis- 
missed, and the entry will remain of record, subject to the required 
proof at the proper time. 
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The decisions of this office, and the Departm ent proper, in the cases 
of Gepner v. Miller, and Gemmer v. Chandler (6 C. L. O., 126), and 
Lee v. Morgan (7 L, O., 39), are not considered to conflict with these 
views, for while it is there stated that. a full compliance with the law 
is required, yet | cannot construe that to mean an exact compliance 
with every particular, as this construction would fail to “ meet the in- 
tentions of the law.” 

You will notify the parties in interest of this action, and advise the 
contestant that he will be allowed sixty days in which to take an appeal, 
and in due time make the proper report to this office. 


EE 


TIMBER CULTURE ENTRY—MARRIED WOMAN. 
Mary E. Locxwoop. 


A married woman cannot make a timber-culture entry under the act of June 14, 1878, 
unless she has been deserted by her husband, or for some other good and sufficient 
reason can be considered as the head. of a family. 


Commissioner McFarland to register and receiver, Le Grand, Oregon, 
December 10, 1881. 


You will call on the following-named parties who have made timber- 
culture entries under the act of June 14, 1878, to furnish supplemental 
affidavits, which must show whether or not they are married, as if is 
held by this office that a married woman cannot make a timber-culture 
entry unless she has been deserted by her husband, or for some other 
reason can be considered as the head of afamily. A single woman over. 
the age of twenty-one years, if a citizen, &c., may make a timber-cult- 
ure entry. The affidavits submitted are not satisfactory as to these . 


points. 
* * * % a # * 


No. 603 by Mary E. Lockwood, for NW. 4 of Sec. 4, T. 1 N., R. 27 E., 
all in Willamette meridian. , 


——— 


TIMBER CULTURE ENTRY—HEIR—CULTIVATION, 
COWAN v. WOODSIDE. * 


Under the timber-culture laws, a father, as heir, can complete the entry of a deceased 
son, 

If, at the expiration of three years from date of entry, but few trees are growing, want 
of cultivation should not be inferred therefrom. 


Commissioner McFarland to register and receiver, Wichita, Kansas, Jan- 
uary 6, 1882. 


The case of George W. Cowan v. the heirs of Hugh Woodside before 
this office on appeal from your decision-in favor of defendant, involves 
timber-culture entry No. 796, on the SE. 4 Sec..6, T. 21 8., R. 3 W. 


* This decision was affirmed by Secretary Teller, June 26, 1882, 
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Said entry was made J uly 26, 1875, and the affidavit of contest filed 


~ December 19, 1879. 


From the testimony offered it appears that Hugh J . Woodside was an 
invalid who went to Canada soon after he made the entry, and subse- 
quently died there. 

His father—claiming to be his heir—has had the management of his. 
timber-culture claim since his death. No failure to break and cultivate. 
is shown; on the contrary, the testimony develops the fact that a large: 
area, thirty acres or more, was plowed and planted in 1876~77, and 1878. 
It however appears that there were but few trees upon the tract at the 
date of the commencement of the contest, and the allegation is, that it. 
was the result of careless, improper planting and cultivation. I think. 
the testimony fails to fully substantiate the charges. The father of the: 
original claimant testifies that trees or cuttings were planted upon more 
than a sufficient area to comply with the law. He denies that the trees. 
failed to grow, to a great extent, and that the ground had been replanted 
each year up to the commencement of this case. 

His testimony is largely corroborated by parties having knowledge. 
of these operations, they having assisted therein. | 

But four full years had expired at the time the affidavitof eontest was. 
filed, and consequently acts subsequent to that time cannot be consid- 
ered. 

The act of June 14, 1878, requires no planting until the third year,. 
hence to show a cause for forfeiture, failure to plant during the two years. 
from July 26, 1877, to July 26, 1879, should be shown, or neglect to prop- 
erly cultivate and protect the trees up to the date of the initiation of the: 
contest. 

Though, as before stated, the number of living trees upon the land. 
was small, it is well known that they often fail from causes beyond hu- 
man control, and neglect must not be inferred from that circumstance. 

I affirm your decision, and you will so advise the parties, and also 
notify the contestant of his right to appeal to the Secretar y of the In-. 
terior. 


TIMBER CULTURE ENTRY-—-REPLANTING. 
GEORGE W. CooKk., 


In timber-culture entries where the planting of trees on the first five acres have been: 
destroyed by drought and other causes, the same must be replanted the next suc- 
ceeding year together with the breaking and planting of an additional five acres. 


Commissioner McFarland to G. W. Cook, Pomeroy, Iowa, January 9, 1882. 


By your letter of the 26th ult., you state that last spring you planted 
the first five acres required to be planted on the tract covered by your 
timber-culture entry, and on account of drought the timber trees planted. 
failed to grow, and you applied for an extension as provided by law,. 
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and you desired to know whether you must next (this) year, in addition 
to replanting the five acres thus destroyed, plant the second five acres 
required by the law to be planted during the fourth year. 

In reply you are advised that the extension referred to applies only 
to the first five acres, and in order to hold the claim, you must comply 
fully with the law and replant the first five acres, and also plant to 
seeds, nuts, or cuttings the second five acres. 


~~, 


res ¢ 


. PRACTICE—BURDEN OF PROOF. 
FLYNN v. STILES. 


The burden of proof is upon the contestant to prove his allegations, or show that the 
planting does not meet the requirements of the timber-culture law. - 
The testimony failing to prove non-compliance in this case, the contest is dismissed. 


Secretary Kirkwood to Commissioner McFarland, February 8, 1882. 


I have considered the case of Stephen Flynn v. Albert W. Stiles, in- | 
volving the latter’s timber-cuiture entry of December 20, 1875, upon 
the fractional SW. 4 of Sec. 30, T. 154, R. 50, Crookston, Minn., on ap- 
peal by Stiles, from your decision of July 26, 1881, holding his entry 
for cancellation. This entry was made under the act of March 13,1874, 
and the contest was initiated October 17, 1879, upon Flynn’s allegation 
of Stiles’ failure to comply with the requirements of the timber-culture 
laws of March 13, 1874, or June 14, 1878. 

The act of 1874 requires a party making a timber-culture entry of a 
quarter section of public land to break ten acres thereof the first year, 
ten acres the second year, and twenty acres the third after date of entry; 
and to plant to timber ten acres the second year, ten acres the third 
year, and twenty acres the fourth year, after date of entry. 

The amendatory act of 1878 authorizes parties who have made entries 
under the act of 1874 to complete the same under the former act, which 
they may do by showing at the time of making their final proof that 
they have had under cultivation, as required by the act of 1378, an 
amount of timber sufficient make the number of acres required there- 
by, being one-fourth the number required by the former act, and show- 
ing, at that date, that they have on an entry for a quarter section 
6,750 living and thrifty trees. 

The testimony shows that, during the first year following his entry, | 
Stiles broke ten acres of the tract, and (according to his own testimony) 
from eighteen to twenty acres the second year (ending December 20, 
1877), and about eight acres in the spring of 1878—making in all about 
thirty-seven acres. According to other testimony, his whole breaking 
at the date of the contest amounted to but twenty-five acres. This dif. 
_ ference is immaterial, because he was required to break but twenty 

acres prior to December 20, 1877, and as his third year did not expire 
20309—voL 1——9 
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until December 20, 1878, he had complied with the requirement of the 
law of 1874 when the act of June 14, 1878 took effect, under which lat- 
ter law he could complete his entry. There was no laches, therefore, 
on his part, under the act of 1874, in respect to breaking; and he had 
also broken, at the date of the initiation of the contest, all that was re- 
quired to be broken by the act of 1878. 

The testimony also shows that, during his second year, he planted 

ten acres to trees, which was all he was required to plant prior to De- 

“cember 20,1877. His next year for planting did not expire until 
December 20, 1878, and inthe mean while the act of June 14, 1878, took 
effect, of which he could avail himself, and show upon his final proof 
that, of the entire area embraced in his entry, he had cultivated in tim- 
ber for the period required by the act of 1878 an area not less than one- 
sixteenth part, and had, at that date, the prescribed number of living 
and thrifty trees upon such cultivated area above named. 

The testimony further shows that in 1877 he purchased several thou- 
sand young trees for transplanting to his land, which in the fall of that 
year were ‘heeled in” or buried, for temporary preservation, and that, 
also, in the spring of 1878, he purchased other thousands, about three 
thousand of which were planted near the line of his land. It does not 
appear how many acres they covered. The burden of proof was upon 
the contestant to show that this planting did not meet any requirement 
of the law incumbent upon Stiles, which he fails todo. 

I am of the opinion that Stiles complied with the law of 1874, to the 
date of the act of 1878, and I find no proof that he not did comply with 
the latter act down to the date of the initiation of the contest. 

In view of the facts, and the apparent good faith of Stiles, I modify 

_ your decision, and dismiss the contest. 


| o> ") — 
TIMBER CULTURE ENTRY—CULTIVATION, 
ENocH W. Poor. 


Under section 2 of the act of June 14, 1878, “‘ cultivation” is such care and attention 
as will best promote the healthy growth of trees; and if by properly mulching 
them that end is obtained, it will be considered a compliance with the law 
governing timber-culture cultivations. 


Commissioner McFarland to Enoch W. Poor, Myrtle, Kansas, February 
17, 1882. 


I am in receipt of your letter of the 6th instant, in which you ask if 
muiching the trees the first, second, or third years, instead of cultiva- 
tion, would be considered a compliance with the requirements of the 
tum ber-culture laws. 

In reply I have to state that the act of June 14, 1878, after defining 
how and at what time the trees, seeds, or cuttings shall be planted on 
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land embraced in an entry under its provisions, provides that upon proof 
that he, she, or they “ have planted, and, for not less than eight years, 
have cultivated and protected such quantity and character of trees as 
aforesaid, ..... ” they shall receive a patent for the land. 

The cultivation of the trees required by the last proviso of section 2 
of the act referred to, is such care and attention as would best promote 
their healthy growth, and if by properly mulching them that end is ob- 
tained, it will be considered as cultivation in the sense used in said pro- 
viso. In fact, it would appear that in many localities such action would 
be better than plowing or hoeing, as the ground would retain moisture 
longer and there would be less danger of damage from frost. 

The question of cultivating, mulching, or care of trees planted on a 
timber-culture entry is one of fact, liable to be raised at any time, and 
unless a case should be properly brought before this office, either in the 
way of final proof or testimony submitted in case of contest, it cannot 
be definitely determined whether or not the law has been complied with. 


es 


TIMBER CULTURE ENTRY—SINGLE WOMAN—MARRIAGE. 
EFFIE J. THOMAS. 


Where a single woman, after muking and forwarding the required affidavit and ap- 
plication to make timber-culture entry, marries before the entry is completed at 
the local office, such entry will be legal if the law be fully complied with in other 
respects, 


Commissioner McFarland to 8S. H. Bradley, Kirwin, Kansas, February 
18, 1882. 


1 am in receipt of your letter of the 25th ultimo, relative to the timber- 
‘culture entry No. 1316, by Effie J. Thomas, for the NW. 4 Sec. 26, T. 3, 
kk. 11 W., 6th P.M. , of Kansas. | 

You atnie that ae the 13th of December, 1877, Effie J. Thomas, 
then a single person, and in every respect qualified to make a timber- 
culture entry, made application and affidavit for the above- described 
entry, before a notary public (duly commissioned) for county in which 
the land is sitnated, and on the afternoon of the 13th December, 1877, 
subsequent to her making said application and affidavit, she married. 
The papers in the case were sent by mail to the local office, and were 
received and “platted” December 15, 1877, which is the date of her 
timber-culture entry. 

As attorney for the party, you ask to be advised whether the said 
entry is valid, in view of the above statements of facts. 

In reply, I have to state that the case is not now before me for adju- 
dication, but if the applicant shall in all respects comply with the law, 
it is my opinion that the entry will be held to be legal. I herewith in- 
close a copy of the timber-culture affidavit of said Effie J. Thomas, on 
file in this office, as requested by you. 
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PRACTICE—SECOND CONTEST—CONDITION PRECEDENT. 
SCHNEIDER v. BRADLEY. 


The act of June, 1878, does not limit the right of contest to one person or to one con- 
test, nor forbid a second when the first has not been sustained. 

Such contest may be initiated, notwithstanding a former contest may have resulted 
in favor of the claimant. 

As a condition precedent to the right of an initiation of a second contest against the 
samé entry, the former case must have been finally adjudicated, aud this state of 
the case is not reached until deterniination of the question of appeal either by 
waiver, by failure, or by prosecution to a final decision. 

The rulings governing homestead contests govern timber-culture contests. 


Commissioner McFarland to register and receiver, Des Moines, Iowa, 
March 3, 1882. 


I have considered the case of William Schneider v. Sidney 8. Bradley, 
involving the latter’s timber-culture entry, No. 254 (Sioux City series), 
made January 3, 1877, upon the N. $ of SE. 4 Sec. 28, T. 96, R. 42, on 
appeal by the defendant from your-decision adjudging said entry for- 
feited, on the ground of non-compliance with the legal requirements. 

The contest was initiated September 27, 1880, and the hearing ap- 
pears to have been held before the clerk of the district court of O’Brien 
County, lowa, commencing on the 13th and terminating on the 16th day 
of December following; the parties having been cited to appear before 
said clerk in accordance, you report, with the ruling of this office which 
sanctioned the taking of testimony in contest cases before any officer. 
authorized to administer a upon proper notice to the defendant. 
(W. T.S. May, 1 C. L. L., 251.) 

In this you erred, for such was not the rule at the time Senunciaer 
filed his complaint. The rights of parties in contested cases were then, 
as now, determined upon evidence taken at trials before the register 
and receiver. Depositions of witnesses could, however, under certain 
circumstances, have been taken before an officer having the powers of 
a magistrate or commissioner, but it was only allowed upon due appli- 
cation to the local officers, and when the original notice fixed a day 
certain for a hearing before the said officers, (Hon. Secretary’s decis- 
ion, case of Day v. Bright, reported in Hill’s Leading Land and Mining 
Cases, April, 1880, p. 23; and see also rules 33 and 35, Rules of Practice, 
approved December 20, 1880, and Commissioner’s letter to register and 
receiver, Concordia, Kans., August 2, 1880.) 

The proceedings were, therefore, irregular, but as both parties ap- 
peared at the place designated and no objection was made by the de- 
fendant to the manner of the hearing, your action will not be overruled 
on that account. 
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December 22, 1880, the testimony taken at the hearing, as above, was 
received and reviewed by you, and on the same day you rendered your 
decision in the case, 

It seems that at the date of initiation of said contest the entry in 
question was ip controversy in the case of E. B. Pike v. Sidney 8S. Brad- 
jey, which was then pending before this office, on appeal from your de- 
cision adverse to the defendant. 

It also appears that said former case: was dismissed by my decision 
of Noveniber 4, 1880, and the plaintiff therein allowed sixty days within 
which to appeal, and although you state, in reporting the case of Schnei- 
der v. Bradley, that the parties in the former waived all right of appeal 
from my said decision of November 4, 1880, and further represent that 
written relinquishments of such right accompany the record in the case 
of Schneider v. Bradley, a careful examination of all the papers trans- 
mitted: by you in the matter. fails to disclose any evidence of such re- 
linquishments. 

Besides, the action of the defendant, Bradley, in the second contest, 
in moving a dismissal thereof on the ground of the pendency of the for- 
mer case, as mentioned below, would seem to negative the presumption 
that any such waiver of right of appeal was made by the parties in the 
former case. 

In view of the premises and it appearing that when the case of 
Schneider v. Bradley, now under consideration, was called for trial, 
the defendant moved its dismissal on the ground that there was then 
pending a contest filed by E. B. Pike v. Sidney S. Bradley, and the sixty 
days allowed by law for appeal had not elapsed, the question arises as 
to whether the case should have been allowed to proceed, as was per- 
mitted, and the defendant compelled to adduce further testimony in 
rebuttal of the additional charges. 

The proceedings, you hold, were warranted by the ruling of the Hon. 
Secretary in the case of Huls v. Yielding (7 C. L. O., pp. 3, 137), in which 
it was held that the timber-culture act of June 14, 1878, does not limit 
the right of contest to one person or to one contest. 

In this view I do not concur, for the Hon. Secretary says in said case, 
it will be noticed, that the act of June 1878 “ does not limit the right of 
contest to one person or to one contest, nor forbid a second when the 
first has not been sustained. . . . . . Such contest may be ini-_ 
tiated, in my opinion, notwithstanding a former contest may have re- 
sulted i in favor of the claimant.” Furthermore, when the second contest ° 
agaiust Yielding’s entry was initiated the former case against it was not 
in existence; that case had been dismissed and closed several months 
previous. 

Un the other hand, when the case of Schneider v. Bradley was. initi- 
ated (September 27 1880), no decision on the appeal of Bradley in the 
former contest, then before this office, had been rendered. 
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Clearly, then, the former case had not * resulted in favor of the claim- 
ant,” nor been unsustained, within the meaning of the Hon. Secretary’s 
ruling. Im other woids, the true interpretation to be placed upon the 
above quoted language of the Hon. Secretary is, I think, thatas a con- 
dition precedent to the right of initiation of a second contest against 
the same entry, the former case must have been finally adjudicated, 
and this state of a case is not reached, it is argued, until determination 
of the question of appeal, either by waiver, by failure, or by prosecu- 
tion to a final decision above. | 

And this view of the matter is strengthened, in my opinion, by the 
Hon. Seeretary’s subsequent decision in the case of Van Ostrand v. 
Lange, decided June 21, 1881. 

In this latter case the Hon. Secretary sustained the action of this 
office, in rejecting the application of Van Ostrand to contest the home- 
stead entry of Lange because of the pendency of a prior contest. 

I think the principles enunciated are clearly applicable to the present 
case, and while it is true that but one of the decisions above adverted 
to had regard to timber-culture contest, yet the views therein expressed. 
apply with equal force to limber-culture actions, for “ the rulings gov- 
erning homestead contests govern timber-culture contests.” (Commis- 
sioner’s letter to C. B. Mayer, May 11,1875; Copp’s Land Owner, June, 
1875, p. 39.) 

In the light of the foregoing rulings, I am of opinion that when a 
prior contest against an entry, whether timber-culture or homestead, 
has not been finally decided or disposed of at the date of initiation of 
a further contest against the same entry, and on the day appointed for 
trial of the second or further.contest, a motion for its dismissal is made, 
such motion is good in abatement and should be sustained. 

But these views would not apply, however, where the second contest 
had been initiated subsequent to the date on which the party in the 
prior case filed his waiver of right of appeal. 

- Your decision in overruling the motion of the defendant in the case 
of Schneider v. Bradley is, therefore, reversed, and said case is hereby 
dismissed. | 

You will advise all parties in interest of this decision, allow sixty 

days for appeal, and, at the proper time, report the action taken. 
_ In this connection you are also instructed to report further relative 
to the alleged waiver of right of appeal by the parties in the case of 
Pike v. Bradley, so that appropriate action may be taken in that case 
and the same regularly closed. Such waivers, if any there were, would 
not, however, under the foregoing views, affect this decision. 

[NorE.—Dismissal of contest affirmed by the honorable Secretary 
under decision of April 24, 1883.] 
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TIMBER CULTURE--CULTIVATION SECOND YEAR. 
CHALLACOMBE v. HOGUE. 


Under the timber-culture act, the replowing during the second year of the five acres 
broken the first year is considered as a compliance with the requirements of the | 
* statute that the five acres broken the first year shall be “ cultivated to » Crop OF 
otherwise” during the second year. 


Commissioner McFarland to register and receiver, Wa Keeney, Kansas, 
March 18, 1882. | 


With your letter of May 21, 1881, you transmit the testimony in the 
case of John Challacombe ». Tear M. Hogue, timber-culture entry No. 
1701, October 14, 1878, NW. 4 Sec. 26, T. 18, R. 23. 

The contest was initiated Hebiaary 4, 1881, it being alleged in the 
affidavit of contest that the defendant had not broken five acres during 
the first year of his entry and had failed to cultivate the first five acres 
during the second year to any kind of farm crops. 

You decided, from the testimony submitted, that the allegation as to 
the failure to break five acres during the first year was not fully or sat- 
isfactorily sustained by the evidence, and that the five acres broken the 
first year was replowed the second year, but adjudged the entry: forfeited 
on the ground that the said five acres were not. cultivated to any kind 
of crop during the second year, as required by law. 

Having examined the testimony in the case, I affirm your decision as 
to the facts. Under the present ruling of this office, however, the re- 
plowing during the second year of the five acres broken the first year is 
considered as a compliance with the requirement of the statute that the 
five acres broken the first year shall be “cultivated to crop or other- 
wise” during the second year. (See case of Rhodes v. Avery, General 
Land Office Report for 1881, p. 55.) _ 

Your decision is modified accordingly, and the contest is dismissed. 


TIMBER CULTURE—THIRD YEAR—PLANTING. 
MoNDELBAUM v. TURNER. 


Where the claimant fails to do the prescribed planting on the tract or tracts embraced — 
in his timber-culture entry during the third year, the entry is forfeited. 
Commissioner McFarland to register and receiver, Lincoln, Nebraska, 
March 20, 1882. 


The case of Mondelbaum v. Turner, before this office on appeal from 
your decision in favor of the contestant, has been considered. The en- 
try, T. C. No, 184, was made March 19, 1874. Affidavit of contest filed 
December 30, 1877. Upon the testimony taken at the original hearing, 
this office, on the 10th of June, 1879, adjudged the entry forfeited. 
October 13, following, a rehearing was authorized. 

A very large amount of testimony was taken at various times.and 
after many postponements. Three complete years had elapsed when 
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the contest was initiated. In order to be in a position to prove up 
under the provisions of the act of June 14, 1878, Turner need only have 
planted five acres to trees, in addition to the proper breaking and cul- 
tivating to crop. You found that defendant had done the required 
amount of breaking, and in this view I concur, there being no doubt 
that he had broken about 40 acres in 1874 and 1875. It is fully estab- 
lished, also, thav the required cultivation to crop was done. This nar- 
rows the issue down to the question of the planting done during the 
third year. It is, however, shown that Turner had been instrumental 
in procuring a T. C. entry in the maiden name of his wife subsequent 
to their marriage. Said entry, T. C. No. 592, was canceled by this office 
September 21, 1877, it having been relinquished. As the law-simply 
provides that ‘no person shall make more than one entry under the 
provisions of this act,” Turner’s entry cannot be affected thereby. The 
loss of his rights under the T. C. act is not the penalty provided by 
law, if any there be for such a transaction. 

There is no doubt that Turner did some planting of cuttings durin g 
the third year, ¢. ¢., the year expiring March 19, 1877. It also appears 
certain that some of these cuttings lived. The preponderance of testi- 
mony goes to show that the cuttings were set in sod land which had 
not been replowed, and not in that portion of the tract which had been 
cultivated to crop; that many of the cuttings were dead at the time 
they were planted. I therefore conclude that Turner has failed to com- 
ply with the law, and affirm your decision adjudging the entry forfeited. 





TIMBER CULTURE ENTRY—WIDOW~—HEIRS. 
GEORGE TAYLOR. 


The timber-culture entry of a deceased party can be relinquished only by the heirs or ° 
legal representatives. A widow or administrator can alone relinquish when shown 
to be the sole heir of the party deceased. How heirs may relinquish a timber 
culture entry. ; 

Commissioner McFarland to register and receiver, Benson, Minnesota, 

March 21, 1882. 


On September 18, 1873, George Taylor made timber culture entry No, — 
18, for SE. 4 See. 30, T. 116, R. 32. 

August 2. 1881, Frank Taylor, the duly appointed administrator of 
the estate of George Taylor, deceased, appeared before the clerk of the 
district court in and for the county in which the land is situated, and, 
pursuant to a special order issued by the probate judge of said county 
for the purpose of enabling him to do so, proceeded to execute a relin- 
quishment of the timber-culture entry. 

On the same day he executed before said clerk a homestead affidavit 
and filed an application to enter the land embraced in the timber-cult- 
ure entry in hisown right. The relinquisument and homestead papers, 
with amount required as fee and commissions, were transmitted to your 
office and became matters of record therein August 15,1881. The re- 
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linquishment was reported by you on the date last mentioned under act 
of May 14, 1880, and the homestead entry was reported in your returns 
for Rane 1881, as having been made on the 15th of that month and 
numbered 11084. 

The proceedings in this matter respecting the eSlinguisimant of the 
timber-culture entry and the initiation of the homestead entry were all 
irregular and without warrant in law. The timber-culture entry of a 
deceased person can be relinquished only by those authorized by law 
to make final proof thereon and complete the same; that is, “ the heirs 
or legal representatives” of the deceased entry party. The right of a 
widow or administrator to make final proof or execute a relinquishment 
in a timber-culture entry, in the event of the death of the entry party, 
cannot be recognized, unless he or she shall be found to be at law the 
sole heir of the deceased: 

The relinquishment in the case under consideration should not have 
been accepted by you, as it does not contain evidence that the party 
executing it was the sole heir of the deceased party, or that he is one 
of the heirs. | 

The original affidavit in this entry shows the entry party to have been 
the head of a family, and direct heirs may still be living. The party in 
interest will be allowed sixty days in which to show cause why his 
homestead entry No. 11084 should not be canceled, and the timber-cult- 
ure entry No. 18 reinstated, subject to the right of the “ heirs or legal 
representatives” of George Taylor, deceased, to make final proof. In- 
form him respecting the contents of this letter, and at the proper time 
report to this office whether any action has been taken in the premises. 

Should the heirs of a deceased timber-culture entry-man desire to re- 
linquish his entry, it will be necessary that all and each of such heirs 
shall be identified—a certificate from the proper probate court being _ 
deemed the best evidence upon this point—and the relinquishmeut must 
be duly executed and properly signed by each of said heirs. 


ar, a a1. 
TIMBEER CULTURE ENTRY—TIME—AGENT. 


GAHAN v. GARRETT. 


In a timber-culture entry there is no restriction upon an entryman as to the time 
when the work must be done, provided it is done within the required limit. | 

The work can be done by the entryman, his agent, or his vendor. 

If one purchases land which has been in whole or in part broken, planted, or culti- 
vated by another, the spirit of the law is as fully met as if he had personally 
performed the work. 


Secretary Teller to Commissioner McFarland, April 1, 1882. 


Ihave considered the case of M. J. Gahan v. James M. Garrett, in- 
volving the latter’s timber-culture eutry of February 7, 1876, upon the 
NE. + of See. 4, T, 12 N., BR. 8 W., Grand Island, Nebr., on appeal by 
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Garrett from your decision of July. 8, 1881, holding his entry for cancel. 
lation for failure to comply with the requirements of the laws. 

It appears that Gahan instituted a contest against this entry May 
25, 1878, whicn, in view of the testimony, you dismissed July 31, 1879, 
Gahan did not appeal from this action, but on August 14, following, in- 
stituted another contest against Garrett for substantially the same rea- 
sons alleged in his first. Garrett’s laches, therefore, ifany, prior to the 
initiation of the first contest should strictly be held res judicata in the 
consideration of the present case. The testimony, however, at the sec- 
ond hearing travels confusedly through the same matier involved in the 
the first hearing, and I will consider the whole question as if this were 
the ouly contest. 

The testimony shows that Garrett, prior to his entry, purchased the 
improvements upon and the possessory right to the tract of a former 
timber culture claimant, who had broken and planted to trees seven 
acres, and broken enough other land to amount in all to about 40 acres. 
In 1877 he replanted the missing trees on the seven‘acres, plowed the 
ground between the trees, and broke about four other acres on which 
- strips had been previously broken. In1878he planted additional trees, 
so that, at the date of the first contest, as also at the date of the second, 
he had about 13 acres of trees planted and cultivated, and in a thrifty 
condition. 

Garrett’s entry was made under the act of March 13, 1874, but the 
amendatory act of June 14, 1878, entitles him to all its benetits. This 
act requires a person making an entry of a quarter-section to break or 
plow five acres of the tract during the first year following his entry, and 
five acres during the secoud year; to cultivate by crop or otherwise 
during the second year the five acres broken the first year, and plant 
the same to timber during the third year; to cultivate during the third 
year the five acres broken the second year, and plant the same to tim- 

ber during the fourth year. 

' ' Garrett had under plow and planted to trees, prior to the initiation of 
either contest, more than the ten aeres he was required to break and 
plant by this act. There is no restriction upon an entryman as to the 
time when the work must be done, provided it is done within the re- 
quired time. He may do itin advance of the required time, and the 
law will be satisfied. Garrett is, therefore, in no default in this respect, 
as he had 13 acres broken and planted when the present contest was 
commenced. Nor was he required to break land before unbroken, but 
he could avail himself of that plowed and planted by his vendor, pro- 
vided he replowed and cultivated and replanted the same land. 

The object of the law is “to encourage the growth of timber,” and 
this purpose is accomplished whether the work be performed by the 
entryman, his agent, or his vendor. It is nota mere personal require- 
ment, and if one purchases land which has been in whole ori2 part 
broken, planted, and cultivated by another, the spirit or intent of the 
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law is as fully met as if he had personally performed the work. The 
principle is analogoustothat in Lansdalev. Daniels (10 Otto, 113), where 
the court says, speaking of a pre-emptor, ‘‘ it is immaterial whether he 
built the dwelling-house himself or hired an agent to erect it for him, or 
whether he purchased it after it was built by another, provided it ap- 
pears he was the lawful owner of the dwelling-house and made the entry 
and settlement in good faith, and continues to occupy and cultivate the 
land as required by the pre- omntlan laws.” 
IT am of the opinion that Garrett has complied with the Reagutestionts 

of the act of June 14, 1878, and therefore reverse your decision. | 


TIMBER CULTURE—PLANTING—SLIGHT FAILURE. 


KENNEDY v. OLSON. v 


The entry in this case should not be canceled for the slight failure on the part of the 
defendant in the matter of not having planted within the required time the re- 
quisite number of trees or cuttings, prompt action having been taken on his part 
in doing the planting immediately thereafter. The facts show a Ro peientlen( com- 
pliance with the requirements of the timber-culture laws. ; 


Commissioner McFarland to register and receiver, Benson, Minnesota, 


I have considered the case of James A. Kennedy #. Andrew Olson, 
involving the timber culture entry of the latter, No. 680, dated May 11, 
1877, embracing the NE. 4 Sec. 2, T. 119, R. 39, the record having been 
transmitted 3 in your letter “of April 22 1881. The contest in this case 
was initiated December 8, 1880, the aiabees being that defendant has 
wholly abandoned said tract and failed to plant 10 acres of trees thereon 
since making said entry, and that said tract is not cultivated by said 
party as required by law. The trial took place before you on the 20th 
of January, 1881, all the parties being present. | 

In your joint report and opinion you found, from the testimony, that 
during the summer of 1877 the defendant broke about 10 acres of the 
tract embraced in his entry aforesaid, and that he cropped the same 
during the season of 1878; that in 1879 he cropped one-half of the cul- 
tivated land, and summer-fallowed the remaining portion, and plowed 
the whole of it during the fall of that year; that in thé spring of 1880 
he dragged or harrowed it, and on May 9, 1880, be planted 9,400 cotton- | 
wood cuttings and 150 soft-maple trees; that this planting exhausted ~ 
his supply of trees and cuttings, and during the following week he 
planted 4,000 cottonwood cuttings and 230 soft-maple trees, making in | 
all 13,800 cuttings and trees; that most of the cuttings have died, but 
the trees all lived; that defendant cultivated the trees during the sum- 
mer, but at the time he should have cultivated the cuttings he was 
prevented from doing so by reason of the sickness of his wife, which 
culminated in her death July 31, 1880, 
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You decided that, under the circumstances as developed by the tes- 
timony, defendant had made a reasonable compliance with the require- 
ments of the law, and that the contest should be dismissed. 

Having rendered your decision on March 3, 1881, you report that 
on the same day you duly notified the plaintiff by mail, addressing him 
at Montevideo, Chippewa County, Minn., and advised him of his right 
of appeal. Attached to the record is the appeal of plaintiff from your 
decision, service of which was admitted by defendant’s attorneys ‘arch 
18, 1881, but said appeal was not filed in your office until April 21, 
1881, a period of forty-seven days after the date you rendered your 
decision. On the back of said appeal, defendant’s attorneys, at Benson, 
on the 21st of April, 1881, made an indorsement to the effect that they 
had no objections to the same being filed in time. Such having been 
the action of defendant’s attorneys, I have deemed it proper to consider 
said appeal. 

A review of the record shows that the plaintiff admits the breaking 
by defendant of ten acres of the land in controversy, in 1877, and the 
cropping of the same in 1378 and 1879. Plaintiff also admits that, on 
the 9th of May, 1880, two days before the third year of the entry expired, 
defendant, with assistance, planted 9,400 cuttings and one hundred and 
fifty trees, covering in all a space of three or four acres, and that he re- 
tnrned in one week and planted 4,000 cuttings and two hundred and 
fifty trees on another part of the prepared ground. 

Taking into consideratiom the aforesaid admissions and all the facts 
elicited at the trial, and there appearing to have been such a slight 
failure on the part of the defendant to meet the full and exact require- 
‘ments of the law during the third year of his entry, I am of the opinion 
that it would not be within the intent or spirit of the law to hold the 
aforesaid eutry for cancellation for such slight failure as shown by the 
testimony. 

Your decision is therefore affirmed. 


PRACTICE—CONTEST AFFIDAVIT—CORROBORATION. 
SCHOFIELD v. COLE. 


_ A hearing should not be grauted where the corroborating witness swears to the facts 
_ set forth as true ‘to the best of his information and observation.” 


Commissioner McFarland to register and receiver, Kirwin, Kansas, May 
| 13, 1882. 


I have considered the case of W. H. Schofield v. George N. Cole, in- 
volving timber-culture entry No. 970, on SW. 4 2, 7, 14, on appeal by 
the plaintiff from your decision dismissing the case. 

It appears that at the date set for hearing—January 18, 1882,—both 
parties appeared, aud when the case was called the defendant’s counsel 
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moved a dismissal of the same for the reason that the affidavit of con- 
test and that of the corroborating witness do not set forth sufficient 
erounds to warrant the granting of a hearing. You sustained the mo- 
tion and dismissed the case; wherefore the plaintiff appeals to this 
office. 

~The main point in issue and the one upon which it appears your action 
was based, is, whether the averment contained in the affidavit of the 
plaintifi’s corroborating witness—that the allegations embraced in the 
affidavit of contest are true ‘to the best of his information and obser- 
vation,” is a sufficient substantiation of the plaintiff’s charges to warrant 
the ordering of a hearing. 

That hearsay evidence is inadmissible is a rule of law too familiar to 
require discussion. Hence, what the corroborating witness swears to 
through information cannot be accepted. Nor is belief derived from 
observation alone a sufficient corroboration. While it may be true that 
without observation an actual knowledge of the condition of the land 
cannot be obtained, yet, to be entitled to any weight, the belief derived 
from the observation made should be verified by actual measurement 
and counting of the number of acres broken, cultivated, or plantec. 
Besides, the observation may have been restricted—may not have been 
had with regard to the whole area of the land. It is, at most, deceptive 
and unreliable. Hence I think that your action in dismissing the case 
ou the grounds of insufficiency of affidavit of corroborating witness to 
affidavit of contest was prop2r; consequently itis hereby approved, and 
you will so advise the parties, allowing the usual privilege of appeal. 


— 


TIMBER CULTURE—BREAKING—DROUGHT. 
TRUAX v. SEMPER. 


A season of drought cannot excuse the entryman from doing the breaking required by 
the timber-culture laws. 


Secretary Teller to Commissioner McFarland, June 30, 1882. 


I have considered the case of James W. Truax v. Charles 8. Semper, 
involving the NE. 4 of Sec. 24, T.2.8., R. 69 W., Denver district, Colo- ~ 
rado, on appeal ay the latter from Sot desision of August 25, 1881, 
holding his entry for cancellation. 

It appears from the record that Semper made timber-culture entry 
No. 359 of the tract, January 22, 1880, under the proweeoas of the act 
of June 14, 1878 (20 Stat., 113). 

Under Ante of March 21, 1881, Truax initiated contest against said 
entry, alleging failure on the Bait of Semper to break or plow five acres 
during the first year, as required by the second section of the act. Hear- 
ing was had April 28 ensuing, when both parties appeared with their’ 
witnesses. Thecontestant’s allegations were sustained by the testimony, 
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and Semper himself admits the truth of the same, but pleads the un- 
precedented drought during the spring and summer of the year 1880, 
in extenuation of his failure to comply with legal requirements. The 
interposition of such plea can avail him nothing, as the only relief pro- 
vided for by the act in question is contained in the first proviso of the 
said section, to wit: 

That in case sach trees, seeds, or cuttings shall be destroyed by grass- 
hoppers, or by extreme or unusual drought, for any year or term of 
years, the time for planting such trees, seeds, or cuttings shall be ex- 
tended one year for every such year that they are so destroyed. 

Manifestly such relief cannot be applied to Semper, who is, by reason 
of his laches, precluded from invoking the same. 

Your decision is accordingly affirmed. 


TIMBER CULTURE CONTEST—DEFAULT CURED. 
GALLOWAY v. WINSTON. 


There is no distinction between the requirements of the pre-emption and timber-cul- 
ture law as respects the principle of their requirements. The one requires the 
party to file his declaratory statement within a certain time, and the other requires 
that certain work shall be performed within a limited time. 

The court declares that, notwithstanding the statute, if the pre-emptor files his de- 
claratory statement after the required time, but before another claim has inter- 
vened, his right will be saved, because it is then a question between the govern- 
ment and the party only, and no oue is harmed. 

The object of the law—the growth of timber—is attained if at the date of final proof 
the party has growing on the land the required number of thrifty trees. 

Although an entry is subject to contest whenever the party is in default, there is no 
valid reason for snbjecting him thereto when the fault is cared. | 

The honest efforts of entrymen will be guarded by the Department. 


Secretary Teller to Commissioner McFarland, July 24, 1882. 


I have considered the case of H. H. Galloway v. Byron C. Winston, 
involving the latter’s timber-culture entry made September 24, 1877, 
upon the 8. W. 4 of Sec. 2, T. 139, RB. 80, Bismarck, Dakota, on appeal 
by Winston from your decision of August 25, 1881, holding his entry 
for cancellation for failure to comply with the requirements of the law. 

This contest was initiated September 20,-1880,-upon allegations. that 
Winston had ‘not broken up and planted to trees the number of acres 
required by law,” but the only seriously litigated question relates to 
Winston’s failure to break the number of acres required the first year 
after his entry. The entry was made under the act of March 13, 1874 
(18 Stat., 21), which requires a party making an entry of a quarter-sec- 
tion to break ten acres of the land, covered thereby, during the first 
year following the date of his entry. 

The amendatory act of June 14, 1878, reduces the number of acres 
required to be broken or plowed during ‘the first year, on a like entry, 
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to five acres, and authorizes one making an entry under the former act 
to complete it under the latter. ltis not necessary, in this case, to con- 
sider the relation of the two acts to each other, in their practical opera- 
tion, because Winston was deficient in his work the first year, under 
both acts, the testimony showing that he broke apoutl three and a half 
acres only during that year. 

Your decision holds that, as the statute is imperative in its require- 
ment as to the first year’s work, and this was not done by Winston, his 
entry should be canceled, and you cite rulings of this Department in 
support of that general proposition. After careful consideration of the 
question involved, and the peculiar facts of the case, I think your décis- 
ion was erroneous, and that this and cases Hereafter arising on similar 
facts should be disposed of under the analogous doctrine held by the 
supreme court in the case of Johnson v. Towsley (13 Wall., 72). 

_ In discussing pre-emption rights under the act of March, 1843 (Secs. 
2265-6, Revised Statutes), which requires a claimant to file his declara- 
tory statement within three months from the time of his settlement, ‘‘other- 
wise his claim shall be forfeited,” and the tract awarded to the next set- 
tler in the order of time, on the same tract of land, who has given such 
notice and otherwise complied with the conditions of the law, and it 
having been argued that as Towsley did not file his declaration within 
three months from the time of settlement, his claim was forfeited and 
gave him no right, the court held that the words “shall have given such 
notice” presuppose a case where some one has given such notice before 
the party who has thus neglected seeks to assert his right. ‘If no other 
party has made a settlement or has given notice of such intentiou, then 
no one has been injured by the delay beyond three months; and if at 
any time after the three months, while the party is still in possession, he 
makes his declaration, and this is done before any one else has initiated 
a right of pre-emption by settlement or declaration, we can see no pur- 
pose in forbidding him to make his declaration, or in making it void 
when made. And we think that Congress intended to provide for the 
protection of the first settler by giving him three months to make his 
declaration, and for all other settlers by saying if this is not done 
within three months any one else-who -has: settled on it within that time, 
or at any time before the first settler makes his declaration, shall have 
the better right. As Towsley’s settlement and possession were continu: 
ous, and his declaration was made before Johnson or any one else as- 
serted claim to the land or made a settlement, we think his right was 
uot barred by that section, under a sound construction of its meaning.” 

There is no material distinction between the requirements of the pre- 
emption and the timber-culture law, as respects the application of this 
principle. The one requires the party to file his declaratory statement 
within a certain time, and the other requires that certain work shall be 
performed within a limited time. But the court holds that, notwith- 
standing the statute, if the pre-emptor files his declaratory statement 
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' after the required time, but before another claim has intervened, his 
right will be saved, because it is then a question between the govern- 
_ment and the party only, and no one is harmed. I see no reason why 

this principle should not.be equally applied to the timber-culture law, 
and prevent forfeiture of an entry,-if, before contest and the interven. 
tion of an adverse claim, the party has cured the deficiency in the first 
year’s work, by putting the land in the required condition, as to plow- 
ing, cultivation, and the planting of trees or seeds, so that at the date 
of the initiation of the contest, it is in the same condition it would have 
been had the first year’s work been duly performed. 

The testimony shows that Winston, being a non-resident of Dakota, 
employed his agent there to break five acres of the tract during the 
first year, ending September 24, 1878—being the amount required by 
the act of 1878, of which act he had the right to avail himself; that this 
agent employed and paid another to do such work, who represented 
that he had broken the five acres, whereas, in fact, he broke but about 
34 acres. During the next year, ending September 24, 1879, Winston 
plowed 25 acres, of which, including said 34acres, he put about 15 acres 
into crops; and that during the third year, ending September 24, 1880,. 
20 acres of plowing, done in the spring of that year, were “ back-set ” 
in the fall; and that, also, in the same spring, 23 acres of the. land 
plowed the second year were put into crops, eight or nine more acres 
- were broken, and five acres were planted to trees; so that at the date of 
the initiation of the contest, September 25, 1880, the land was in the con- 
dition required by law, notwithstanding Winston’s failure in the require- 
ments of the first year’s work. As the pre-emptor’s rights are saved, 
by filing hisdeclaratory statement before attachment of another’s claim, 
so, I think, under the same principle, should a timber-culture entry be 
saved, if the land is in the required state at or before the initiation of 
the contest, and the party has acted in good faith, without speculative 
purposes, and with an honest purpose to observe the legal duties incum- 
bent on him. 

The object of the law—the growth of timber—is attained if at the 
date of final proof the party has growing on the land the required num- 
ber of thrifty trees. Although, undoubtedly, an entry is subject to con- 
test whenever the party is in default, I see no valid reason for subject- 
ing him thereto after the default is cured. A different rule would 
permit designing persons, with knowledge of the first year’s default, to 
wait until near the time for final proof before initiating a contest, for 
the very purpose of availing themselves of the entryman’s further labor 
and improvements instead of initiating it during the continuance of 
the default, and would countenance a practice against equity and not in 
accordance with the principle announced in Johnson v. Towsley. Such 
indefensible practice is well illustrated in the present case, where it ap- 
pears that Galloway well knew of Winston’s deficiency the first. years 
and then measured the land plowed, for the very purpose of a future 
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contest, and also permitted himself to be employed by Winston ‘the 
second year in breaking and cultivating the land, for which he was paid 
$147 and a span of horses, but delayed his contest until expiration of 
- the third year, when Winston had expended large means in improving 
the tract, and when he had cured his laches of the first year. A con- 
struction which admits of such conduct should not, in my opinion, be 
longer adhered to. 

If, on the other hand, a contest is allowable only when the party is 

in default, the administration of the law will be equally effective, and 
the honest efforts of entrymen will be guarded against the endeavors 
of unscrupulous parties to rob them of their nearly completed titles. 
The growth of timber on timberless land is an object of national as well 
individual interest; and so long as an entryman in good faith meets 
the requirements of the Jaw with substantial accuracy, and his deficien- 
cies are technical merely without intent to avoid any duty imposed 
upon him, his laches should be leniently regarded. When, however, it 
appears that his entry is for speculative purposes, and with dishonest © 
intent, and he fails to meet the requirements of the law, it matters not 
how soon he is subjected to contest, and the land appropriated by one 
more worthy of the generosity of the government. 
_ As Winston’s entry was not at the date of the initiation of the con- 
test under any default, except his failure to comply with the require- 
ments of the first vous work, which had been then cured, I reverse 
your decision, and Blow his entry to ue 


yee 


CONTEST—RELINQ UISHMENT—PREFERENCE RIGHT. 
HASKINS v. NICHOLS. 


Without reference to the fact that the allegation is that the timber-culture entry was 
illegal at inception, the contestant—the entry having been transferred and relin- 
quished, and no claim made under the transfer—is allowed the aes right 
of entry. ; 


Seeretary Teller to Commissioner McFarland, August 1, 1882. 


I have considered the appeal of Susan R.J. Buck from your decision 
of July 12, 1881, allowing Edward Haskins to enter the tract in dispute, 
under the second section of the act of May 14, 1880. 

It appears that Peter Nichols made timber-culture entry of the NW. 
4 of Sec. 6, T. 88., BR. 2 W., Concordia, Kans., September 21, 1876, and 
that on May 12, 1879, Haskins initiated a contest against the same, alleg- 
ing Nichols’ failure to comply with the law in respect to breaking and 
planting the land, and that, also, the tract was not subject to a timber- 
culture entry, because not devoid of timber. He also applied, at the 
same time, to enter itunder the homestead law, as a preferred claimant. 
The local officers rejected this claim for the reason that a preferred right 
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cannot be acquired upon allegation and proof of the illegality of a tim- 
ber-culture entry. 

Without reference to the question of the illegality of said entry itis — 
sufficient for the purposes of this decision that the testimony shows 
Nichols’ failure to comply with the requirements of the law. _ 

Susan Rk. J. Buck was permitted to become a party to the contest, 
having filed affidavit that she had bought the’improvements on the 
_tract from said Nichols, her father; and it appears that about the mid- 
dle of April or the lst of May, 1879, he transferred to her, for her sole 
use and benefit, his claim to the land and improvements, but without 
‘any money consideration; and thereafter, on May 16 following, he filed 
in the local office his relinquishment of the tract, in the expectation 
that she would make claim thereto, which she has not done; for the 
reason, probably, that (as appears from affidavits filed since the earn g) 
she has married. As ew parte affidavits these cannot be considered. 
But it is suffivient that she has not made any claim of record, without 

inquiry into the reasons therefor. 

As Haskins commenced his contest prior to Nichols’s relinquishment 
of the tract, the relinquishment relieved him from producing evidence 

in support of his allegation, and he had the right to continue the con- 
test to final determination, and thus secure a preference right to enter 
the tract, as held in Johnson v. Halvorson (Copp, July, 1881). 
Being, therefore, the first and only applicant for the tract, and hav- 
ing duly prosecuted his contest, he is entitled to the benefit of the sec- 
_ ond section of the act of May 14, 1880, and his preferred right of entry 
- must be allowed. 
Your decision is affirmed. 


ee 


. 3 LIMBER CULTURE CONTEST—PROOF—AGENT. 
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fd In a ‘conté ston timber-cuiture entry where the entryman, endeavors in good faith to 
comply with legal requirements in point of breaking or having the requisite 
amount done within the prescribed statutory period by an agent, though the agent 
fails in the performance, the laches is cured if the entryman takes the necessary 
steps to procure the performance of the same before the initiation of a contest. 
In a proceeding involving forfeiture, the same strictness of proofis invariably required 
as under a penal statute. The whole burden is on the party alleging want of 
compliance, and the acts of abandonment or failure to comply with legal require- 
ments must be affirmatively shown. 


EWING v. RICKARD. 


Seeretary Teller to Commissioner McFarland, October 9, 1882. 


I have considered the case of William H. Ewing v. L. M. Rickard, 
involving timber-culture entry No. 257, made by the latter June 24, 
1876, on the SE. 4 of Sec. 18, T. 24 N., R. 4 W., Norfolk district, 
Nebraska, ou appeal by him from your predecessor’s decision of March 
29, 1881, adjudging his entry forfeited. 
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Tt appears that Rickard made the entry in question under the pro- 
visions of the act of March 13, 1874 (18 Stat., 21); that Ewing initiated 
contest against the same on April 22, 1879, alleging Rickard’s abandon- 
ment of and failure to settle upon and cultivate the tract as required by 
law, and that Ewing also filed his application to enter said tract. 

Notiee was first published the same day, and the hearing was had 
May 19th ensuing, when both parties appeared. 

The testimony shows that no breaking was done until July 17, 1877, 
when one Thomas Eberly commenced to break about ten acres of the 
land; that the breaking was fairly done; that trees were first planted 
in April, 1878, but the ground was not properly prepared therefor; that 
corn was planted with the trees, but it was neither cultivated nor har- 
vested; that the first ten acres were replanted in the spring of 1879, 
and the trees planted in 1878 were plowed up and reset. The act in 
question requires entrymen of a quarter section thereunder to break or 
cause to be broken ten acres of the land thus entered during the first year 
following the date of such entry. Theamendatory act of June 14, 1878 
(20 Stat., 114), reduces this number to five acres, and authorizes a claim- 
ant under the former act to complete his entry pursuant to the require- 
ments of the latter act. It will thus be seen that both of said acts 
require that the breaking be done during the first year after entry 
thereunder. ; 

Rickard interposes a plea of confession and avoidance, admitting his 
failure to comply literally with the said requirements, but alleging in 
extenuation of such failurethat he was necessarily absent from his claim, 
running a ferry-boat across the Niobrara River from April to the sum- — 
mer of 1877; that he had an agreement with W. H. Duncan—one of the 
contestant’s witnesses—to break the requisite 10 acres prior to June, 
1877; that-he first learned July 5, 1877, upon his return to his claim, 
that the breaking had not been done, and thereupon made arrangements 
the next day with Thomas Eberly to have the requisite breaking done. 
Duncan admits having had some conversation on the subject with 
defendant, but states that there was only a verbal or “ partial agreement,” 
no time for the breaking having been specified; that he neither knew 
when the defendant made his entry nor when the breaking should have 
been done, and that he never fulfilled such agreement. 

It further appears that about the middle of June, 1877, while defend- 
ant was on the Niobrara, he wrote to Duncan advising him when the 
breaking should be done, and requesting him to do it forthwith. Dun- 
can, however, denies having received such letter; on the other hand, 
one J. A. Gilbert testifies in behalf of the defendant that he delivered a 
letter to Duncan’s wife, purporting to have been written by defendant. 
Duncan’s testimony must be regarded as an express admission of acon- — 
versation had with the defendant, and as corroborative of the latter testi- 
mony touching said agreement between himself and Duncan. 
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. Thus it appears that Rickard endeavored in good faith to comply with 
legal requirements in point of breaking or having the requisite amount 
of breaking done within the prescribed. statutory period; and that so 
soon as he learned that such breaking had not been performed by his 
agent, Duncan, he immediately thereafter took the necessary steps to 
procure the performance of the same. This was done a his laches cured 
before the initiation of contest. 

_ The object of the law—the growth of timber—is attained if at the date 
of final proof the party has growing on the land the required number of 
thrifty trees. Although undoubtedly an entry is’ subject to contest 
whenever the party is in default, I see no valid reason for subjecting 
him thereto after default is cured. (Galloway v. Winston, The Reporter, 

Yol. 2, page 121.) 

In a proceeding involving forfeiture the same strictness of pruof is 
invariably required aS under a penal statute. The whole burden is on 
the party alleging: want of compliance, and the acts of abandonment or 
failure to comply with legal requirements must be affirmatively shown. 
This Ewing has failed to show, and the contest is therefore dismissed. 

Your decision is accordingly reversed. 


a 


TIMBER CULTURE—GOOD FAITH—~AGENT. 
CURTIS v. GRIFFES. 


Good faith is one of the essential elements in timber-culture entries. 
A timber culture entryman is not compelled to reside in the State or Territory wherein 
the land embraced in his entry is situated. 


Acting Secretary Joslyn to Commissioner McFarland, October 27, 1882. 


I have considered the case of William W. Curtis v. James A. Griffes, 
involving the latter’s timber-culture entry made September 4, 1873, 
upon the SE. 4 of Sec. 4, T. 10, R. 16 W., Grand Island, Nebr., on 
appeal by Griffes from your decision of September 3, 1881, adjudging 
his entry forfeited for failure to comply with the requirements of the law. 
This contest was initiated in December, 1879. The testimony shows 
that Griffes broke 10 acres of the tract in 1874, which he replowed in 
1875; and that during the latter year he broke 10 additional acres and 
planted more than 6,000 trees, which, althougb properly cultivated, 
failed to reach a healthy stand by reason of fire and grasshoppers. In 
1876 he broke 20 additional acres, and planted 6,500 trees; but the sea- 
son was dry and they did not grow well. In 1877 he replowed 20 acres 
and replanted the trees. In 1878 he caused 10 acres to be planted in 
tree seed; but these were not cultivated in 1879, although he paid an 
agent for the purpose. Griffes is a minister of the gospel, and was lo- 
cated in Nebraska at the date of hisentry. In 1876, or thereabouts, he 
moved to Kansas. In May, 1879, his church edifice was destroyed by 
a tornado, and he passed most of the remainder of that season in East- 
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ern States, soliciting subscriptions for its rebuilding, which fact he 
assigns as a reason for not giving the land closer supervision during the 
year 1879. He did not learn until the fall, when too late for cultivation 
_ of the land, that his agent had neglected the same. 

The local officers, although commending Griffes’s good faith, and charg- 
ing his non-compliance with the law in 187) to the laches of his agent, 
recommend, nevertheless, cancellation of his entry, because of said 
non-compliance, and because, also, he is a non-resident of Nebraska. 

The latter reason is without merit as the timber-culture law does not 
require an entryman to be resident of the State where the land is lo- 
eated. Your decision, without notation of facts, finds that the local 
officers ‘reached sorredt conclusions,” and affirms their recommenda- 
tions. This entry was under the act of March 3, 1873 (17 Stat., 605), 
which was amended by the act of March 13, 1874 (18 Stat., 21), which 
was amended by the act of June 14, 1878 (20 Stat., 113), The latter 
act permits entries made under the two former acts to be completed 
under its own provisions, which requires only that the entryman may 
show, on final proof, that he has cultivated in timber for the period re- 
quired by the act, an area not less than one-sixteenth part of the entire 
area embraced in his entry, and that he then has growing upon such 
cultivated area the number of “living and thrifty trees” thereby pre- 
scribed. 

In view of Griffes’s good faith, and of all the facts, he should be al- 
lowed to complete his entry under the act of 1878, and I modify your 
decision accordingly. 


TIMBER CULTURE ENTRY— WIDOW AND HEIRS. 
SALLY HicKOK. 


Under the Kansas statute the widow is entitled to a meicts of her fiepaua’s estate— 
real and personal. 

_ It does not appear that the widow or heirs, if any, authorized the administrator to 

relinquish their right in the premises; and without such authority it was not 

competent for him to relinquish said entry. 


Acting Secretary Joslyn to Commissioner MeFarland, November 9, 1882. 


I have considered the appeal of Sally Hickok, from your decision of 
November 12, 1881, re-instating timber-culture entry No. 1221, made by 
her husband, Thaddeus W. Hickok, deceased, June 30, 1877, of the 
NW. 4 of Sec. 24, 7.5 8., R. 7 W., Concordia district, Kansas. | 

It appears from your recital of facts that the appellant’s husband 
died, and that one A. G. Storrs, as administrator of decedent’s estate, : 
relinquished said entry. The record shows that the register and re- 
ceiver thereupon canceled the same August 1, 1881, and that appellant 
made timber-culture entry No. 2425, of the tract, on the 27th of the 
same month. | 
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As ander the titiber-culture law, the rights of a deceased claimant 
inure to the benefit of the heirs, if any, they only can repndaien the 
entry of such detedent: 

Under the Kansas statute the widow is entitled to a moiety of her 
husband’s estate—real and personal. 

It does not appear that the widow or heirs, if any, authorized the 
administrator to relinquish their right in the premises; and without 
such authority, it was not competent for him to relinquish said entry.’ 

Your ceerien is accordingly affirmed. 


poi *7', 
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LOCAL OFFICE—REGISTER AND RECEIVER. 
CHRISTIAN EF. EBINGER. 


The duties of registers and receivers are distinct, and neither can discharge those of 
the other in the absence of express authority therefor, but the action of each is 
necessary within their appropriate sphere, to the administration of the office. 


Acting Secretary Joslyn to Commissioner McFarland, November 13, 1882. 


I have considered the appeal of Christian F. Ebinger from your de- 
cision of October 27, 1881, rejecting his application to make a timber- 
culture entry on the SW. 4 of Sec. 23, T. 3, R. 17 W., Bloomington, 
Nebr., and allowing Daniel Hearl to enter the same tract. | 

It appears that on May 19, 1881—there then being a vacancy in the 
office of receiver of the land office, by the death of its late incumbent— 
Ebinger presented his application to the register, who rejected it for 
that reason. 

On June 23 following—a new receiver having been appointed—Hearl 
applied to enter the tract under the timber-culture laws. His applica- 
tion was rejected by reason of the application of Ebinger, but the offi- 
cers recommended Ebinger should be allowed thirty days from the 
reopening of the office, within which to perfect his application. He 
renewed his application on June 27 following. 

It was held by this Department in the case of the Dean Richmond 
Mine (Reporter, August, 1882) that, where your office suspended the 
register, and directed the receiver to take charge of the district,office, 
_ which he did, performing the duties of the register, his acts were valid 
as to the public and third persons having an interest therein, under 
the general doctrine that the acts of an officer de facto must be recog- 
nized from considerations of necessity and public policy. The reasons 
for that rule do not apply where there is a mere vacancy in the office of 
one of these officers. 

The duties of registers and receivers are distizct, and neither can dis- 
charge those of the other in the absence of express authority therefor, 
but the action of each is necessary within their appropriate sphere, to 
the administration of the office. | | 
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-Laffirm your decision that Ebinger acquired no right by presenta- 
tion of his application during the vacancy in the office of the receiver, 
and hence that the tract was vacant and unappropriated at the date of 
Hearl’s application, and subject therete. 


jeL Ory — 
a PUBLIC OFFICIAL~ERRONEOUS ADVICE. 
SCHMIDT v. STILEWILL. 
Wheres a party acts upon the suggestions of the officers of the government he should 


lose nothing, unless required by the absolute demands of the law, especially when 
‘the adverse claim is inequitable. 


Acting Secretary Joslyn to Commissioner McFarland, November 13, 1882. 


I have considered the case of Andrias Schinidt v. Charles H. Stillwill, 
involving the latter’s timber-culture entry made August 11, 1880, upon 
SE. 4 of Sec. 30,T. 96, R. 58, Yankton, Dak., on his appeal from your de- 
Bision of December 14, 1881, holding his entry for cancellation. 

It appears that in January, 1879, Schmidt purchased, at an expense 
of several hundred dollars, the improvements and possessory right of a 
former timber-culture claimant to the tract and received a relinquish- 
ment thereof, which he afterwards filed in the local office, and at the 
same time applied, verbally, to enter the tract under the timber-eulture 
laws, and tendered the fees therefor. His application was refused, 
pending action by your office upon the relinquishment, but he was in- 
-gstructed by the officers that his rights would be protected, and his name 
was entered on their records opposite the traet to indicate his claim. 
He repeatedly afterwards visited the office for the purpose of perfect- 
ing his entry, each time renewing his verbal application, and was each 
time advised as at first. Notice of the cancellation of the former entry 
reached the local office August 11, 1880, on which day the officers in 
pursuance of their promise to that effect, notified Schmidt thereof by 
mail. Upon the same day Stillwill made his entry. On or about Au- 
gust 17, a8 soon as he received said notice, Schmidt again applied to 
enter the tract, but his application was refused by reason of Stiliwill’s 
entry. | 

{ think this case is fairly within the spirit of the ruling of the su- 
preme court, in case of Lytle v. Arkansas (9 How., 314), where it was 
held that where an individual in the prosecution of a right does every- 
thing which the law requires him to do, and he fails through the mis- 
conduct or neglect of a public officer, the law will protect him. Or, if 
not fully within that decision, it is manifestly covered by the ruling in 
Morrison v. Stalnaker (104 U.S., 213), the register and receiver having, 
for a reason entirely independent of any want of technical complete- 
ness, Geclined to permit his entry, while at the same time recognizing 
him as an applicant for the tract and entitled to the usual notice of a 
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preferred claimant after cancellation by your office of the previous entry. 
Schmidt visited the land office for the purpose of making his entry and 
tendered the fees, and it must be presumed that he would have madea 
written application but for the advice of the officers that it would not 
be favorably considered. Although there appears no neglect or mis- 
conduct on their part, yet their advice undoubtedly induced Schmidt to 
neglect that which he purposed to, viz, to make a legal application for 
the tract. The objection that he did not make a written application is 
technical, and not equitable, for had he, when filing the relinquish- 
ment also filed a written application, his preference right might prob- 
_ ably have been secured. Where a party acts upon the suggestions of 
the officers of the government he should lose nothing, unless required 
‘by the absolute demands of the law, especially when the adverse claim 
is so inequitable as is that of Stillwill. 

Schmidt, upen his purchase, entered into immediate possession of the 
tract, on which were about twenty-three broken acres, and he broke 
fifteen additional acres, which facts, as well as Schmidt’s claim, Still will 
appears to have well known at the date of his entry. Schmidt isa 
Russian by birth, having been in this country but two years and ignor- 
ant of its language and land laws; and the Department will protect - 
such persons, so far as it can within the law, from the rapacity of those 
who would take advantage of their ignorance to acquire their rights 
and appropriate their property. ) 

Your decision is affirmed. 


Oar bh ~ | 
TIMBER CULTURE CONTEST—APPLICATION TO ENTER. 


ag Wee ae ae 


BunNpDY v. LIVINGSTON. 


Section three of the act of June 14, 1878, restricts a contest against a prior timber- 
culture entry to one who seeks to enter under the homestead or timber culture 
laws, and in the absence of any such application there is no right of contest. 


Acting Secretary Joslyn to Commissioner Mefarland, November 14, 1882. 


I have examined the appeal of Frank Bundy from your decision of 
December 18, 1881, allowing George Livingston to contest the timber- 
culture entry of N. P. Burgason upon the SW. 4 of Sec. 10, T. 4, R. 28, 
Oberlin, Kans. " 

It appears that Bundy and Livingston presented applications to con- 
test said entry simultaneously. That of Livingston was sworn to upon 
the day of, but prior to, presentation, before a clerk of a court of record. 

That of Bundy was incomplete when presented, not having been 
sworn to until after presentation. Your decision holds that the entry 
of Burgason “ was liable to contest by him who should first present an 
application to contest conforming in all essential respects to the rules”— 
“that the application filed by Livingston so conforming, the same should 
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have been allowed,” and hence that “ Livingston should be allowed the 
preference right to contest said entry,” by which latter expression I un- 
derstand you to mean that Livingston should have the preferenceright 
to enter the tract if successful in his contest. : 

I concur with you in the opinion that Livingston’s application, as a 
mere affidavit, was complete when presented, and that Bundy’s was’ 
incomplete, and hence that, were this the only question, Livingston 
would have the superior right. Your decision, however, overlooks sec- 
tion three of the act of June 14, 1878, which provides— | 

That if at any time after the filing of said affidavit, and prior to the’ 
issuing of the patent for said land, the claimant shall fail to comply - 
with any of the requirements of this act, then, and in that event, such 
land shall be subject to entry under the homestead laws, or by some 
other person, under the provisions of thisact: Provided, That the party 
making claim to said land, either as a homestead settler or under this 
act, shall give at the time of filing his application such notice to the 
original claimant as shall be prescribed by the rules established by the 
Commissioner of the General Land Office; and the rights of the par- 
ties shall be determined as in other contested cases. 

This statute restricts a contest against a prior timber- culture entry 
- to one who seeks to enter it under the homestead or timber-culture laws. 
In the absence of such application there is no right of contest. The 
record fails to show that either Bundy or Livingston applied to enter 
the tract, but simply to contest the former entry. The application of 
each must therefore be rejected because unauthorized by law, and your 
decision is modified accordingly. 


TT aaa aaa 


, TIMBER CULTURE CONTEST—BURDEN OF PROOF. 
Gar, t eee hak ai 
6LD +3. 


The evidence shows that the requisite amount of work was dine during the first year, 
and as the second year had not expired a contest should not have been permitted. 
As recently held by the Department in the case of Ewing v. Rickard, ‘‘in a pro- 
ceeding involving forfeiture the same strictness of proof is invariably required as 
uuder a penal statute. The whole burden is on the party alleging want of com- 
pliance, and the acts of abandonment or of failure to comply with legal require- 
ments must be affirmatively shown.” 


CORNELL v, CHILTON. 


Secretary Teller to Commissioner McFarland, November 21, 1882, 


_ Thave considered the case of Charles F,. Cornell ». James Chilton, 

involving timber culture entry No. 528, made by the latter May 31, 1878, 
of the fractional SW. 4 of See. 6, T. 137, BR. 47, Crookston district, Min- 
nesota, on appeal by Cornell from your decision of November 25, 1881, 
in favor of Chilton. | 

It appears that Cornell initiated contest against said entry May 26, 
1880, by filing the usual affidavit, wherein he alleged abandonment and 
failure to settle upon and cultivate the tract pursuant to legai require- 
ments. Citation issued June 26, 1880, fixing August 5 ensuing, for the 
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hearing; Both parties were presént pursuant to notice, and testimony 
was adduced in behalf of each; whereupon the register and receiver 
_ found contestant’s allegations sustained. 

The evidence shows that the requisite amount of breaking (10 acres) 
was done during tlie first year, and as the second year did not expire 
until May 31, 1880, contest upon the ground alleged was not permissible 
until the expiration of the latter period. Hence the testimony adduced 
by virtue of such contest was inadmissible, and is not, therefore, en- 
titled to consideration. But if it were competent for me to consider 
such testimony, I would be constrained to hold that the contestant had 
failed to sustain his allegations because, as was recently held by the 
Department in the ease of Ewing v, Rickard — 

In a proceeding involving forfeiture the saive strictness of proof is in- 
variably required as under a penalstatute. The whole burden is on the 
party alleging want of compliance, and the acts of abandonment or of 
failure to comply with legal requirements must be affirmatively shown. 
This, Ewing has failed to show, and the contest is therefore disinissed.— 
{The Reporter, vol. 2, p. 145.) 

Your decision is accordingly affirmed. 


TIMBER CULTURE—ILLEGAL ENTRY. 
BENEDICT wv. BOYER. 
Entry under the timber culture law is restricted to sections devoid of timber. 


Secretary Teller to Commissioner McFarland, November 22, 1882. 


I have considered the case of Wallace Benedict v. Frank D. Boyer, 
involving the latter’s timber-culture entry made September 26, 1877, 
upon the W. 4 of the SE. 4, the SW. 4 of the NE. 4 and the SE. 4 of 
the NW, 4 of Sec. 12, T. 14 N., BR. 43 E., Colfax, Washington Territory, 
‘ on appeal by Boyer from your detision of December 15, 1881, holding 
his entry for cancellation. — 

The affidavit of contest alleges that the tract is not exclusively prairie 
land, and is not devoid of timber. This is the only issue in the case. 

The testimony of Boyer shows that there was at the date of his entry 
from twenty to thirty growing pine trees scattered over the hillsides 
of the section, varying in height from twenty to one hundred and twenty 
feet, and fifty-five stumps of trees. 

Other witnesses testify to pine, birch, balm and other trees, some of 
which measure five feet in diameter, and also to be a growth of several 
hundred young pines from one to fifteen feet high. 

I concur with you in the opinion that a section, containing such trees 
and stumps of trees, is not, nor any part thereof, subject to entry under 
the timber-cultura laws, because not devoid of timber, and hence that 
Boyet’s entry should be canceled. 

Your decision is affirmed. 
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PRACTICE—SIMULTANEOUS CONTESTS. 
SMITH v. OAKES. 


Proceedings where a relinquishment is filed by one of simultaneous contestants of a 
timber-culture entry, and preference right of entry accorded. 


Commissioner McFarland to register and receiver, Cera Kansos, De- 
cember 1, 1882. ; 


Your letter of September 8 last was duly received, transmitting the 
duly executed relinquishment of the timber-culture entry No. 2177, on 
the NW. 4, 4, 3, 29 W., involved in the case of Robert C. Neeper v. Allen 
B. Oakes; together with the record in the further contest initiated by 
said Neeper and the record in the contest instituted by Watson Smith 
against said Oakes, simultaneously on July 7, 1882. 

It appears that on said date of July 7,1882, and before the receipt 
at your office of such information, this office dismissed the contest first 
initiated by Neeper against Oakes and allowed the plaintiff therein the 
usual sixty days within which to appeal. 

At the date of the filing of the simultaneous contests, therefore, the 
entry was in controversy in a prior contest then awaiting final adjudi- 
cation. 

You erred therefore, I think, in aliowing the same to proceed to a hear- 
ing—which the record in each contest discloses was the case—as your 
action was in violation of the ruling, then in force, of the office in the - 
case of Schneider v. Bradley (Copp’s L. O., vol. 9, p. 64) wherein it was 
held that— 

As a condition precedent to the right of initiation of a second con- 
test against the same entry, the former case must have been finally ad- 
judicated, and this state of a case is not reached until determination of 
the question of appeal either Py ve by failure, or by prosecution 
to a final decision. 

The said simultaneous contests are therefore dismissed, and you will 
so advise the respective parties. 

As you report no appeal by the plaintiff in the first initiated contest 
of Neeper v. Oakes, from my decision of July 7, 1882, that case is this 
day closed. 

With regard to the <alinauistiiont submitted, it appears that the same 
was filed by said Smith (one of the simultaneous contestants) who sub- 
mits that in view of the same he is entitled to the preference right of 
entry. 

The matter is brought before this office on appeal by Smith from your 
action in rejecting the said relinquishment and his two applications to 
enter the land under the provisions of the timber-culture law, which 
were presented subsequent to the initiation of his contest and the two 
cases of Neeper, viz: on August 7 and September 7, 1882. 
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You rejected the relinquishment and applications to enter, the first 
time it seems, “ because of the pendency of the other contests” and 
that the relinquishment ‘was not properly acknowledged before an 
officer having a seal”; the second, for the reason that said ‘‘ other con- 
tests” were still pending. I approve your action so far as it had refer- 
ence to the first initiated contest of Neeper as that was the on ly legal 
contest then pending and your action was in accordance with rule 53, 
of practice. | 

This may seem to be at variance with the departmental ruling in Jobhn- 
son v. Halvorsen (8 C, L. O., 56) that “when a relinquishment is filed be- 
fore the final disposition of a contest, it should be treated as proof of 
abandonment, and the contestant notified of his preferred right of en- 
try,” under section 2 act of May 14, 1880. 

But such is not the case as it was held by the Department in the case 
of John Powers (8 ©. L. O., 178) that ‘in order to give effect to a relin- 
quishment as evidence in a contested case, so as to inure to the benefit 
of the contestant under the act of May 14, 1880, it must have been made 
before the closing of the testimony before the register and receiver on 
the allegation of abandonment,” ani that the “decision of June 2, 1881, 
in Johnson v. Halvorsen ..... is in harmony with the foregoing, al- 
though a cursory reading might perhaps lead to a broader construc- 
tion.” Particular attention was also called in Powers to said rule 53, 
and a strict observance of its requirements enjoined. 

The first section of the act of May 14, 1880, provides— 

That when a pre-emption, homestead, or timber-culture claimant shall 
file a written relinquishment of his claim in the local land office, the 
land covered by such claim shall be held as open to settlement and en- 
try without further action on the part of the Commissioner of the Gen- 
eral Land Office. 

It would thus appear that the said ruie does violence to the strict let- 
ter of the law. But violence is done the letter in order to give effect 
to what would seem to be the true intent of the law. It is held that the 
summary action enjoined in its first section was intended to apply to 
those cases only where there were no adverse claims pending or unad. 
judicated. A less liberal interpretation in cases like the present would 
lead to vexatious complications and confusions, for should the contest. 
ant have proved his case, the entry would necessarily be subject to can- 
cellation as a result thereof, irrespective of the subsequent filing of the 
relinquishment, and be entitled to the preference right of entry under 
section two of said act. As such right of the contestant is only de- 
terminable on the final adjudication of his case, however, it is obvious 
that to permit him to enter on the filing of the relinquishment pending 
final action after the hearing would be to prejudge the case in his favor 
peremptorily and without sufficient warrant. On the other hand, to 
throw the land open to entry or settlement by the party filing the re- 
linquishment or any other qualified applicant before final action on the 
contestant’s case would render said section two inoperative. 
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The said entry is hereby canceled on the relinquishment presented by 
Smith, and you will so note on your records. . 

You will also advise the parties of such cancellation and that Smith 
will be entitled, under the usual restrictions, to enter said land as a pre- 
ferred claimant, under office decision in the case of Salem I’. McKinney 
(70. L. O., 6). In this case it was held that— 

When a party secures a written relinquishment of a finhoroulure 
claim and files it in the proper land office with his own application to 
enter, under the timber-culture laws, the land therein described, such 
party will, upon cancellation of the claim, be allowed to make entry as 
sougnt. 

You will advise the respective parties of this decision, allow sixty 
days for appeal, and, at the proper time, report the action taken. 


gb? 
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TIMBER CULTURE—SIMULTANEOUS APPLICATIONS. 
MELVILLE & KELLY. 


Where applications to enter under the timber-culture law are simultaneous, the rule 
in Helfrich v. King applies. 

All applications presented at the opening of a new land office may be considered as 
simultaneous. 

The affidavit and application, in timber-culture cases, are considered as one paper, 
and if the affidavit is sworn to before the township plat is on file, the application 
fails. 


Commissioner McFarland to register and receiver, Huron, Dakota, Decem- 
ber 16, 1882. 


I am in receipt of your letters of October 26 and November 24 last, 
‘transmitting appeals of Messrs. Mellville and Kelly and Horace Com- 
fort, attorney for claimants under certain rejected timber-culture appli- 
cations. You rejected said applications because a tract on the same 
section therein described had peen previously entered under the timber- 
culture act, It appears that the affidavits accompanying the applica- 
tions on which the tracts hereinafter mentioned were allowed by you to 
be entered, were executed prior to the date on which the township plats 
-were filed in your ottice. You state that the plats aforesaid were re- 
ceived and filed on the evening of October 18, after business hours. It 
is now held by this office that the application and affidavit must be con- 
sidered as one paper, and that there can be no legal application where 
the affidavit is executed prior to the filing of the plat in the local office, 
as in such case there is no record therein by which to identify the tract, 
consequently nothing to apply for. It follows that you erred in allow- 
ing said entries, and the same are hereby canceled. Notify the parties 
in Interest accordingly and allow the usual time for appeal. Theentries 


referred to are the following, to wit: , 





Ft lena. |< aa a) 


158 DECISIONS RELATING TO THE PUBLIC LANDS, 


I find, upon examination of the entry papers submitted with the ap- 
peals, that the affidavits were all executed prior to the date on which 
the plat was filed in your office, excepting that of William H. Cooper, 
which bears date October 23, 1882. 

The applications were premature and illegal at the date of presenta- 


- tion, and the same with the appeals are therefore dismissed. Your 


action in the case of Wm. H. Cooper aforesaid is sustained; allow the 
. arties in interest the usual time for appeal from this action. 
{t is proper here to treat incidentally of the point raised in the appeal 


as to the simultaneousness of applications. 


Ordinarily the local officers are permitted to exercise their baat jude: 
ment in determining such questions, but in order to establish a uniform 
rule for your guidance under certain circumstances the following is laid 
down: All persons in the officeimmediately after opening of the same 
for business, who have written applications for entry of a tract on the 
same section under the timber-culture law, shall be considered simulta- 
neous applicants, and you will accordingly dispose of the right of entry 
under the rule laid down in Helfrich v. King (2 C. L. L. 378), whichis 
as follows: 

ist. Where neither party has improvements on the land, it should be 
sold to the highest bidder. 

2d. Where one has actual settlement and improvements and the other 
none, it should be awarded to the actual settler. 

3d. Where both allege settlement and improvem ents, an investigation 
must be had and the land be awarded to him who shows the prior actual 
settlement and substantial improvements so as to be notice on the . 
ground to any competitor. 

{n explanation, I will state it appears that the attorneys of appellants 
and one Van Horn (also an attorney), immediately upon the opening 
of your office for the transaction of business on the morning of October 


19 last, entered, each having in his possession timber culture applica- 


tions for entry of a tract on the same section. You allowed entries of the 
said tracts, under the Van Horn applications. It is a fact when new 
plats of public lands are filed in the local offices, there is an unusual 
‘‘rush” of claimants in person and by attorney, eaeh cee to secure 
an entry of the tract or tracts desired. 

{¢ appears that your office counter is protected by a wire netting, in 
which is 4 small aperture through which to pass applications and other 
papers for consideration by you. 

On the morning of October 19, the crowd was so. great that it was im- 
possible for all claimants to pass their applications to you at the same 
time through the small opening aforesaid. Under thecircumstances of 
this case, and had the application been legal, it was error to regard 
them other-than simultaneous. It was also error to accept Van Horn’s 
for the reason hereinbefore stated, to wit, the affidavits having been 
executed prior to the filing of the plats in the local office. 
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AMENDMENT—ERROR IN PLAT—OCCUPANEY. 
BENNETT vy. COTTNACH ET AL, 
Entry changed to correspond with occupaucy and improvement. 
Secretary Teller to Commissioner McFarland, December 23, 1882, 


I have considered the case of W. H. Bennett ». Duncan Cottnach, to- 
gether with the case of G. B. Hart v. said Duncan Cottnach, both in- 
volving timber-culture entry No. 2048, made by Cottnach, and on ap- 
peal from decisions made by you in both on the 17th of January last. 
The facts appear as follows: Cottnach,on the 17th of June, 1878, made- 
timber-culture entry No. 2048, upon the NE. 4 of Sec. 23, T. 9 S., RB. 20 
W., Kirwin, Kans. His entry papers properly describe the tract, but 
the entry was erroneously platted on the NW, + instead of the NE. tof 
said section, and Cottnach’s improvements under his timber-culture en- 
try bave been entirely on the NW. i. 

G. B. Hart contested Cottnach’s right to said NW. 40n the ground | 
of non-compliance with the law in the matter of cultivation and im- 
provement. Having directed the local office to correct the plats so as 
to agree with Cottnach’s entry papers, you on the same day dismissed 
the contest on the ground that the testimony therein erroneously speei- 
fies the NW. 4 of Sec. 23, T. 9, BR. 30, as the tract abandoned by Cott- 
nach. Your decision leaves said NW. 4 open to entry by the first legal 
applicant, and in effect sends Cottnach to the NE. 4 specified in his en- 
try papers. But we find the NE. 4 oceupied as a homestead. | 

As aresult of the error in platting which made it appear that the. 
said NE. + was vacant, W. H. Bennett was on the Ist of October, 1878, © 
allowed to make homestead entry No. 7803 thereon. This gave rise to 
a conflict between Cottnach’s entry and that of Bennett, in considering 
which you decide adversely to the latter, and hold his entry for can- 
cellation. | 

In that decision I am unable toconcur. So far as the facts are pre- 
sented it appears that Bennett has under his entry been acting in strict 
compliance with the homestead law as to residence and cultivation. 
He has built a house, dug a well, and broken about 50 acres. There 
has been no fault nor default on his part. His entry and improvement 
were the result of the combined error of the local office and of Cott: 
- nach—of the former in platting, and of the latter in following and 
adopting the error by going upon and improving the NW. 4 instead of 
the NE. 4 for two years or more after the date of entry. 

It has been usual, when a party found himself upon a different tract 
from that described in his entry papers, for such party to have his en- 
try changed so as to cover the tract on which his improvements have 
been made; and ifno rights were thereby interfered with, it has been, 
T believe, the practice to grant such request; but it is. somewhat un-— 
usual for a person to voluntarily throw away two or three years’ im- 
provements, and ask to be permitted to go upon land on which he has 
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made no improvements whatever. Such a course, if permitted in this 
case, would not only cause the loss to Cottnach of his improvements 
but would work injury to Bennett by depriving him of the benefit of 
cultivation and improvements which he has made under his eutry, as 
a result in part of Cottnach’s negligence in not af the proper time go- 
ing upon and claiming the land under his entry. Even if the said NE. 
4+ were not covered by the homestead entry of Bennett, I think it 
doubtful whether Cottnach should be allowed to go upon it at this late 
day, unless it were made to appear that he has in good faith been com- 
plying from year to year with the law as to improvements and cultiva- 
tion of the tract which he has actually occupied. 

As to the NW. +4of said Sec. 23, in the case of Hart v. Cottnach, I find 
that after due notice of contest the register and receiver decided upon. 
testimony to the effect that the timber-culture law had not been com-: 
plied with, in the matter of cultivation and improvement, that Cott- 
nach’s entry should be canceled; and so recommended. 

The question involved in that contest appears to be still an open one 
before your office, as your decision was based upon the inapplicability 
of the testimony to the entry of record, and not on the question raised 
in the contest. In view of all the facts, I am of opinion thai, by the 
occupancy and the improvement of the NW.4 for two years or more 
without protest, Cottnach should be held to have accepted and elected 
said tract as the one he desired to enter, his right to patent therefor 
being subject of course to his fulfillment of the requirements of the law 
in the matter of improvement, which question, as already stated, was 
before you on appeal, and is undecided. © 

I shall therefore not now decide that question, but direct that Cott- 
nach’s timber-culture entry be changed on the record to the NW. 4 of Sec. 
23, T. 9, R. 20, leaving him to pursue his right to said tract under the 
ga aad Seal nk 

As to Bennett’s entry on the NE. 4 of said Sec. 23, it will be recognized 
as valid, and will stand subject to “his continued ene with the 
homestead law. 3 3 

Your decisions are modified accordingly. 





TIMBER CULTURE CONTEST—PREFERENCE RIGHT. 
BARTLETT v. DUDLEY. | 


The timber-culture law of June 14, 1878, third section, is not inconsistent with the 
act of May 14, 1880, second section. Thecontestant under the later act is defined 
by the suelo law. 

Proceedings where parties deprived of their preference right iby the decision 1 in case 
of Bundy v. Livingston desire new contest, 


Secretary Teller to Commissioner MeFarland, February 2, 1583. 
I have considered the case of Albert L. Bartlett v. E:twin Dudley, in- 


volving the latter’s timber-calture entry, made March 24, 1877, upon 
the NE. f of Sec. 4, T. 17, R. 23 H., Visalia, Cal., on appeal by Dudley 
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from your decision of June 26, 1882, holding his entry for cancellation | 
for failure to comply with the requirements of thelaw. <As Bartlett did 
not, at the date of initiating his contest, apply to enter the tract under 
either the homestead or timber-culture laws, he was not entitled to his 
contest under my construction of the third section of the act of June 
14, 1878, as held in the case of Bundy vw. Livingston (9 C. L. O., 173). 
It is, however, urged by his counsel that the decision in that case is in 
violation of the preference right given a contestant by the second sec- 
tion of the act of May 14, 1880, which provides that, ‘in all cases where 
any person has contested, paid the land-office fees, and procured the 
cancellation of any pre-emption, homestead, or timber-culture entry, he 
shall be notified by the register of the land office of the districtin which 
such land is situated of such cancellation, and shall be allowed thirty 
days from date of such notice to enter said lands,” ete., and hence that 
Bartlett’s preference right cannot be impaired by any construction of 
the earlier act of 1878. | | 

The act of 1880 does not repeal that of 1878. They are both in force, 
and relating to the same subject matter, must be constructed in pari 
materia, so that, if possible, even though there were apparent inconsis- 
tency, both may stand. (Potter’s Dwarris, 183.) But I find no incon- 
sistency in these acts. That of 1880 grants to the person who has con- 
tested a former timber-culture entry a certain named right. This per- 
son is the contestant, but who may be a contestant of such an entry is 
not determined by this act, but by that of 1878. | 

When the latter enactment is worded in affirmative terms only, with- 
out any negative, expressed or implied, it does not take away the earlier 
law. The governing principle in all these cases is to construe the acts, 
if possible, as reconcilable and capable of coexistence. (Maxwell on 
Interpretation of Statutes, 136.) | 

A general later law does not abrogate an earlier special one. Hav- 
ing already given its attention to the particular subject and provided 
for it, the legislature is reasonably presumed not to intend to alter that 
special provision by a subsequent general enactment, unless it manifests 
that intention in explicit language. (Z0b., 157.) 

I am aware that the decision in the case of Bundy may have deprived 
persons contesting timber-culture entries in some cases of the prefer- 
ence right to which they thought themselves entitled, but— 

Courts must look at hardships in the face rather than break down the 
rule of law, and if, in all cases of ordinary occurrence, the law, in its 
natural construction, is not inconsistent, or unreasonable or unjust, 
that construction is not to be departed from merely because, in some 
particular case, it may operate with hardship or injustice. (Z6., 183.) 

Further consideration confirms me in the opinion that the decision in 
the case of Bundy was a correct interpretation of the third section of 
the act of 1878, as respects a contestant, and that it is not inharmo- 
nious with the ee section of the act of 1880. 

In order, however, that a contestant whose contest has been or here- 
after may be dismissed for failure to file an application to enter the 
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contested tract at the date of initiating his contest may yet have op- 
portunity for entering it under a valid proceeding, I know of no objece- 
tion to his initiation of a new contest with an application to enter the 
tract, or that, in such case, in order to the saving of expense and de- 
lay, the parties may stipulate in writing that the testimony formerly 
taken may be used in the new contest, with such other testimony as 
they may see fit to submit. : 

The new contest will, of course, be subject to any intervening right 
initiated prior thereto; and, in view of the time which has elapsed since 
the initiation of the former ones should receive your earl y considera- 
tion. 

The contest of Bartlett is dismissed (with tl the right to a new contest 
as above indicated), and your decision is moditied accordingly. 


ey 


0 ; GONTEST— CANCELLATION—RIGHT OF ENTRY. 
(ae vbw! eo 
i Li bl dog of, SHANLEY v. MoRAN. 


/o§ 
if first legal applicant permitted to enter the tracts, suvject to the right of the con- 
testant to enter within the time allowed by law. 


Secretary Teller to Commissioner McFarland, Mareh 12, 1883. 


“[ have considered the case of Charles B. Shanley ». Patrick Moran, 
involving the W. 4 of the NE. 4 and the SE. 4 of the NE. 4 and lot 1 
of Sec. 10, T. 124, R. 47, Benson, Minn., on appeal from your decision 
of January 20, 1882, holding the entry of the defendant for cancellation. 

The land in contest was for nerly covered by timber-culture entry No. 
913, made by John Shanley March 9, 1878. Such entry was contested — 
by C. 8. Moran, and as a result thereof was canceled by your letter of 
October 1, 1881, and said Moran, contestant, was advised, by the regis- 
ter, of such cancellation by letter of October 13, 1881. 

November 14, 1881, Charles B. Shanley, the plaintiff, applied to make 
timber-culture entry of said land. This application was refused by the 
register, upon the ground that the contestant, C. S. Moran, had forty- 
five days’ preferred right to make such entry; thatis, that he had thirty 
days under theact of May 14, 1830, and fifteen additional days according 
to the custom in such register’s office, because the notice was served 
by mail. 

It is not necessary to consider the question presented in your decision 
as to the authority of the register under the rules of practice to allow 
any time additional to the statutory time on acconnt of service being 
made by mail, because in this case it appears that the contestant has 
never applied to enter such land. 

The plaintiff, being the first legal applicant under the well-established 
practice of your office, should have been permitted to enter, even dur- 
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ing the thirty days, subject to the right of such contestant to enter 
within the time allowed by law. 

Your decision is therefore affirmed, and the plaintiff, Charles B. Shan- 
ley, should be allowed to enter, and the entry of Patrick Moran be held 
for pre 
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1G * PRACTICHE—WITHDEAWAL OF CONTEST. 


Di LANEY v. BOWERS. 


When a contest has been regularly initiated and the contestant withdraws at or be- 
fore the day fixed for the trial, he will be regarded asin default, and the case 
will proceed and be decided accordingly. 

The same party will not be permitted to renew the contest on the same ground, 


Commissioner McFarland to register and receiver, anaes Forks, Dakota, 
April 9, 1883. 


I am in receipt of the register’s letter of the 29th ultimo, stating the 
following facts and asking the instructions of this office upon the mat- 
ter presented: 

It appears that on November 21, 1882, William E. De Laney fied an 
affidavit of contest against the finer. ealtars entry of Charles Bowers, 
No. 3127, Fargo series, made August 7, 1879, for the NE. $ See. 11, T. 
163, R. 54, alleging failure of compliance with law, and that the tract 
was held for speculative purposes and not for the cultivation of trees; 
that citation was duly issued, hearing being fixed for March 22, 1883. 

That on March 16, 1883, De Laney filed notice of withdrawal of this 
contest, assigning no reasons therefor, but filing at the same time another 
affidavit of contest on the same grounds as before. 

That on the day fixed for hearing in the first case Bowers appeared 
at your office and filed a statement under oath, which you transmit, 
setting forth that heis a farmer and actual settler upon a homestead 
where he has resided for four years last past, within one mile of his 
timber-culture claim; that he made his timber-culture entry in good 
faith; that he has fully complied with the law in every particular; that 
he has planted the required number of trees, and hus about 100 acres 
of the land under cultivation. 

He further states that De Laney has made propositions to perma- 
nently withdraw his contest for a consideration, and that he has refused 
to buy off the contest. 

It appears from other statements accompanying the papers iv this 
case that De Laney offered to settle with Bowers for $100, and that 
Bowers was advised not to settle in this manner, but to submit his case 
to you. 

The register states that great abuses are Gene practiced in a similar 
manner in many cases; that parties initiate contests, withdraw before 
the day of trial, then renew the contests, and so harass contestants and 
involve them in continued expensés. 
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You are advised that such contests cannot be regarded as made in 
good faith, and that oppression and extortion under color of coutest can- 
not be sanctioned by this office. | 

When a contest has been regularly initiated and the contestant with- 
draws at or before the day fixed for trial, he will be regarded as in de- 
fault, and the case will proceed and be decided accordingly. 

The same party will not be permitted to renew the contest on the 
same ground. 

You will dismiss De Laney’s second contest against the entry of Bow- 
ers, and will be governed by these HMSEEHCLONS in Similar cases here- 


‘ 
ay 7 FT? ENTRY—PRELIMINARY AFFIDAVIT. 
JOHNSON BARKER. 


An affidavit made as the basis of an entry while the land is under appropriation by | 
a timber-culture entry cannot be received. And where an adverse claim has 
intervened, as in this case, a supplemental affidavit cannot be permitted. 


Secretary Teller to Commisstoner McFarland, April 10, 1883. 


I have considered the appeal of Johnson Barker from your decision 
of May 9, 1882, holding for cancellation his timber-culture entry made 
March 4, 1879, upon the SE. 4 of Sec. 25, T. 3, R. 23, Bloomington, Nebr. 

It appears that one Jones formerly made timber-culture entry of the 
tract, but, failing in his efforts to comply with the law, relinquished it, 
intending upon cancellation of his entry to re-enter the tract under the 
homestead law. His entry was canceled by your letter of February 21, 
1879, but it does not appear when it was so noted on the local records 
except that Barker was permitted to enter it March 4, under an affidavit 
made before a notary public in the State of Nebraska March 3, and it 
was therefore, presumably, so noted prior to the date of his entry. 

Jones thereupon, March 10, applied for a hearing to enable him to 
show that, on March 3 and 4, Barker was actually resident in the State 
of Iowa, all did not and could not have made the affidavit on the day 
it purported to have been made. 

The testimony shows that Barker went from Iowa iuto Nebraska the 
latter part of January or early in February, and returned thence to Iowa 
between the 12th and 20th of February, 1879, and there remained un- 
til June following. It follows either that he did not make the affidavit 
and that the jurat is false, or that be made it prior to cancellation of 
the former entry on the local records. Having been in Iowa from Feb- 
ruary 20 to June, he could not have made it in Nebraska on March 3. 
The proof that he made it prior to cancellation of the former entry, al- 


-*. though apparently made subsequently, is satisfactory, and, as held in the 


case of Hiram Campbell (5 C. L., O. 21), an affidavit, as the basis of an 
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entry, made while the land is under appropriation by a timber-culture 
entry, cannot be received. 

Except for Jones’s application to enter the tract, Barker might be per- 
mitted to file a supplemental affidavit and perfect his entry. But Jones’s 
application must be considered as an adverse claim, which excludes 
such right. 

I affirm your decision. 


TIMBER CULTURE—ENTRY UNDER ACT OF MARCHE 13, 1874, 


CUDNEY t. ILANNERY. 


A timber-culture entry, otherwise legal, made on land containing a growth of cot- 
ton-wood trees, at the time when such trees were not regarded by the Department 
as timber trees, is a legal entry on land “devoid of timber.” Later rulings hold- 
ing such trees as timber trees, cannot affect such entry or rights acquired there- 
under. 


Secretary Teller to Commissioner Mcefarland, April 20, 1885. 


I have considered the case of P. W. Cudney v. William Flannery, in- 
volving the latter’s timber-culture entry made December 15, 1876, upon 
the W.4 NE. 4 and the N. dof SE. 4 of Sec. 4, T.158., R.5 E., Boze- 
man, Mont., on appeal by Flannery from your decision of April 21, 
- 1882, holding his entry for cancellation. This contest was commenced 
April 21, 1880, upon allegation that the tracts are not subject to entry 
under the timber-culture law. Itis not claimed that Flannery has failed 
to comply with the requirements of the law in respect to planting of 
trees and cultivation of the tracts, nor is if necessary to consider in the 
present case the force of testimony which shows a scattering growth of 
“scrubby” cottonwood trees along the banks of a creek, running through 
the section, the area of which is estimated at from ten to seventeen acres, 
and the number of trees large enough for fence poles at from four hun- 
dred to one thousand, nearly all of which are less than six inches in di- 
ameter, and about one hundred and fifry of larzer size. Without refer- 
ence to this the case must be decided on other grounds. 

This entry was made under the act of March 13, 1874, which contained 
no provision relative to the character of the land allowed to be entered, 
but authorized the Commissioner of the General Land Office to prepare 
and issue such rules and regulations, consistent therewith, as should 
be proper and necessary to carry its provisions into effect. Under this 
authority, a form of affidavit was prescribed requiring the applicant te 
swear that the tract was composed exclusively of prairie land naturally 
devoid of timber. What trees were timber trees within the meaning of 
the act, so as to exclude the tract from the operation of the act, became 
a question of frequent occurrence, but I find no ruling by your office or 
by this Department that in 1876, the date of Flannery’s entry, cotton- 
wood trees were held of this character. . 
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Indeed, as late as September, 1879, this Department held in the case 
of Noel et al. (2 C. L. E., 673), that such trees were not timber trees, and 
did not exclude a tract from entry. Although later decisions include 
this variety as among the trees which may exclude a tract from the 
operation of the act, the regulations and rules of your office and of this 
' Department in force at the date of Flannery’s entry, had the force of 
law as respected a tract subject to entry. There was then no objection 
to such au entry, and Flannery’s was allowed as legal and made in ac- 
_ gordance with what was considered a correct interpretation of the stat- 
ute. He thereby acquired rights which cannot now, legally or equita- 
bly, be repudiated—especially after his compliance with the law for 
more than three years—even though such an entry might not now be 
allowed. The latter rulings cannot have this retroactive effect. 

I reverse your decision and allow Flannery’s entry to stand. 


PRIVATE CLAIM—RESERVATION, 


Paso De LAS ALGODONES. 


Notwithstanding the withdrawal of the claim from before Cougress, it not having 
been finally disposed of nor abandoned, the lands covered by it remain in a state 
of reservation. 


Commissioner McFarland to U. S. surveyor-general, Tucson, Arizona, 
September 13, 1881. 


Your letter of August 27 ultimo, addressed to this office and relating 
to certain lands embraced within the limits of the alleged Mexican 
private claim ** Paso de las Algodones,” is before me. In it you inquire, 
in view of the facts that said claim has been reported by you adversely, 
and that because of said report you are requested by representative 
citizens interested in the welfare of Yuma County to restore said lands 
to settlement and entry, whether you have a right, under the circum. 
stances, to comply with said request, and to make an order restoring 
said’ land to settlement and entry, prior to action of Congress on the 
‘Paso de las A godones” case. 

In reply I have to say that your inquiry was evidently made upon the 
supposition that the claim was pending in Congress upon your adverse 
report. If that were its condition, most clearly your inquiry should be 
answered in the negative; but it appears by the proceedings of the 
House of Representatives of February 16 last (to which branch of Con- 
gress the record was transmitted) that on that day leave was granted 
to the claimants to withdraw from the files or the House the papers in 
the case, no action having been taken by the House upon the claim 
other than its reference to committee. 

_ This withdrawal of the claim from the action of Congress wight be 
supposed to place the question submitted in doubt, but the claim is 
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evidently not abandoned. It is still in existence undetermined. Its 
withdrawal by the claimants from before Congress was, presumably, 
for the purpose of endeavoring to procure its recognition by the gov- 
ernment in some other manner, and, however desirable it may be to 
relieve the land in question of the existing impediment and make it 
eligible to settlement, premature action to that end might only result in 
subjecting the government to future embarrassment, and individuals 
who might avail themselves of the opportunity to settle, to injury and 
loss, 

It is presumed that Congress will take action at an early day looking 
to the adjudication and determination of all outstanding Spanish and 
Mexican private claims, or their quietus by lapse of time, and until 
such claims shall be adjudicated and deteriined or legally avrogated, 
Iam of opinion that neither public nor individual interests would be 
subserved by inviting or permitting settlement upon lands embraced 
within their limits. 

You will therefore be governed in your action touching the lands 
covered by the alleged claim ‘* Paso de las Algodones,” by the views 
herein expressed, and hold said lands in reserve until the final deter- 
mination of said claim. 


PRIVATE CLAIM—RESERVATION PENDING FINAL ACTION, 


SAN JUAN DE LAS BOQUILAS Y NOGALES. 


The lands covered by the claim, as presented by the claimant for confirmation, are re- 
served from disposition by the government until the rejection, or (if confirmed) 
final location of the claim; notwithstandirg a preliminary survey has been made 
by the surveyor-general, excluding portions of the land within the bonndaries so 
claimed, 


Commissioner McFarland to U. S. surveyor-general, Tucson, Arizona, 
April 2, 1883. 


Your letter of the 20th ultimo is received, in which you state that the 
claimants of the San Juan de las Boquillas y Nogales grant iepresent 
‘that the granted tract was described by boundaries, but was sur¥eyed 
under direction of the late Surveyor-General Wasson for the quantity 
of four leagues, cutting off certain lands on the north and on the south 
belonging to the claim, although they pointed out to the deputy sur- 
veyor the monuments and bounds of the land granted; that the public 
surveys bave been extended over a part of the land so excluded from 
the survey, and that the claimants now ask you to suspend from entry 
the land excluded, which has been already surveyed, aud not to extend 
the surveys over the portion excluded which has not been surveyed; 
upon which you request to be informed what action it is proper for you 
to take in the premises. | 

You are aware that the claim is before Congress npon the report of 
the late surveyor-general, awaiting its action. By reference to the act 
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of July 22, 1854 (10 Stat., 308), to establish the office of surveyor-general 
for New Mexico, etc., the provisions of which were extended to Arizona 
by the act of February 21, 1863 (12 Stat., 664), you will see that the 
eighth section, which prescribes the duties of the surveycr-general in 
regard to the examination and reporting of private land claims, pro- 
vides, in its closing lines, that “until the final action of Congress on such 
claims all lands covered thereby shall be reserved from sale or other 
disposition by the government,” etc. This provision of the statute sub- 
stantially answers your inquiry. The land covered by the claim is re- 
served; its bounds and extent, while awaiting the action of Congress 
to be determined by the presentation of the claimants in their petition 
to the surveyor-general for confirmation; the reservation to continue 
until the claim is disposed of by Congress. 

The survey, to which reference is made, was merely preliminary, for 
the infurmation of Congress. It does not determine either the bounda- 
ries or extent of the claim. The extent may be affected by the confir- 
mation if confirmation should be made. Final location cannot be made 
untilafter confirmation. Thereservation of the land claimed therefore, in 
justice to the claimants and inthe interest of the publicand ofindividuals 
who wish to settle upon public land, should preclude the extension of the 
public surveys over the land reserved, as well as permission to settle 
upon it, until the claim is either rejected or its boundaries determined 
by final location. 


PRIVATE CLAIM—FINAL ACTION. 
PRESIDIO MILITARY RESERVATION, 


The question of what was intended by the words, ‘‘asestablished by the United States 
authorities,” having been passed upon by the proper officer, the head of the De- 
partment having control of the subject matter, is thereby settled, such decision 

being the final act of the Executive. 


_ Secretary Teller to Commissioner McFarland, August 2, 1882. 


J have considered your decision of February 13, 1882, upon the survey 
of the eastern boundary of the Presidio military reservation in-Califor- 
tia, brought before me by your report of April 14, on protest of the hon- 
orable Secretary of War, dated March 29, referred to you March 30, 1882. 
This survey was made in August and September, 1881, by G. F. Allardt, 
deputy surveyor, under instructions from the surveyor-general of August 
19, pursuant to your directions of May 3, 1881, communicated to him 
upon request of the military authorities. The order had particular ref- 
erence to the establishment and marking of the southeastern corner of 
the reservation, according to the decision of my predecessor, Mr. Secre- 
tary Schurz, rendered March 3, 1881, in the matter of the Stratton sur- 
vey of the Pueblo lands of San Francisco. 


DECISIONS RELATING TO THE PUBLIC LANDS. 169 © 


The act of May 9, 1876 (19 Stat., 52), provided “ that all the right and 
title of the United States to the following described portion of the mil- 
itary reservation known as the Presidio or Fort Point Reservation,” ete., 
‘‘be and the same are hereby relinquished to the said city and county 
and its successors, assigns, and vendees,” for the benefit of persons, ete., 
under certain ordinances of the corporate authorities, ratified by the 
legislature of the State. 

The land released is described by the act as— 

Commencing at the southeasterly corner of the said Presidio, or Fort 
Point Reservation, and thence running in a direct line due north to the 
shore-line of the Bay of San Francisco; thence westerly along the said 
shore-line to @ point eighty feet west of the easterly line of the said 
Presidio, or Fort Point Reservation, as established by the United States 
authorities, said eighty feet being relinquished for a public highway or 
street, named Lyon street; thence southerly to a point on the south- 
erly line of said reservation, where the west line of Lyon street intersects 
said line; thence easterly to the point of commencement, to conform as 
near as possible tothe plan of thecity mapof streets of San Francisco out- 
side of reservation, said plan being now on file in the office of the War 
_ Department of the city of Washington: Provided, That Lyon street 
shall be extended to the Bay of San Francisco eighty feet wide, and is 
hereby dedicated for a public highway and street forever: Provided 
yur ther, That Broadway, Vallejo, Green, Union, Filbert, Green wich, 
Lombard, Chestnut, Francisco, Bay, North Point, J efferson, Tonquin, 
and Lewis streets, as laid down on the official map of the city and 
county of San Francisco, be extended westerly to intersect the easterly 
line of Lyon street as herein provided, be, and are hereby dedicated 
as public highways and streets forever. 

The only point involved in the present proceeding relates to the true 
meaning of the clause fixing the point ‘‘ 80 feet west of the easterly line 
of the said Presidio or Fort Point Reservation, as established by the 
United States authorities.” 

Your decision holds, for extended reasons therein stated, drawn from 
statements of official action by the War Department prior to the Execu- 
tive order of December 31, 1851, establishing the boundaries, that the 
line referred to is a line Hareitel ‘with Larkin street, drawn through the 
southeastern corner of the reservation as marked by a mouument pre- 
viously established. 

The War Department contends that the line referred to is the line of 
the government fence erected by the authority of the department com- 
mander of the Pacific, on what was at that time supposed and intended 
to be the line parallel with Larkin street, but by erroneous measurement 
and calculation, resulting from the rough and unimproved condition of 
the intervening grounds at that time, actually deflecting several feet 
to the eastward of a true parallel. | 

The entire matter of the occupation and establishment of the ities 
reservation was, aS matter of course, controlled by the military author- 
ities under direction of the War Department. The order of 1851 fixed 
by description the location of the reservation, and by its words of de- 
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scription the eastern boundary was a true north ar south line. This 
was a necessary fact from the words employed. The language was: 
‘all the land north of a line running in a westerly direction from the 
southeastern corner of the Presidio tract.” Nothing not north of it was 
included, and everything north of it was included. The sketch on file 
with the original order in your office, furnished as a part of it by the 
Secretary of War, also shows a red line mark for the proposed survey, 
running parallel with the arrow denoting the true meridian. 

In 1870 the reservation was officially platted by Lieut. Geo. M. 
Wheeler, of engineers, and the map was placed on official file in the 
War Department. It was also submitted to your oifice, and by your 
predecessor, Mr. Commissioner Drummond, critically examined and ap- 
proved on the 19th of August, 1872, and so remains on your files. This 
survey shows the eastern line as a true meridian, and also exhibits the 
city plan of streets outside and adjacent to the reservation. 

The Stratton survey had been made in 1866, exhibiting another 
boundary in connection with the Pueblo lands of San Francisco, but 
the work was objected to by the War Department as not properly lo- 
caune the southeastern corner, and has also been rejected by m 7 prede- 
cesscr’s decision a8 wholly inaccurate. 

In 1850, upon claim of an owner of an interest in the alleged “ Ran- 
cho de los Lobos” grant, since rejected as entirely false, fraudulent, and 
antedated, and while the whole question of the necessary occupation 
of the coast defenses in California was under consideration by a joint 
commission of army and naval officers, a recommendation was made to 
accept from this claimant a deed of release of land westward of a line 
through the southeastern corner, parallel with Larkin street, and with- 
draw the military occupation from the lands east of such line. 

This recommendation was expressly disapproved by the Secretary of 
War, June 19, 1890, on the ground that the true title to all the ground 
was then in the United States; but while the subject was pending, and 
previous to his decision, an order had been made by the department 
commander of the Pacific to vacate the ground east of the line, and 
oceupy only the grounds proposed to be released to the government by 
deed of the claimant, who had already offered a bond for such purpose. 

The ground was vacated accordingly, and a fence placed upon the 
line by the military, up to which the occupation was afterwards main- 
tained—private parties and owners under city and State titles occu- 
pying the vacated grounds and making improvements thereon more or 
less valuable. 

By mistake this fence deflected to the east from the troe parallel with 
Larkin street, and from this deflection arises the present controversy. 

The slated appears to me very simple. On the 1st of June, 1876, 
immediately following the passage of the act of Congress, Mr. A. Morell, 
representing himself as the authorized agent of the city and county of 
San Francisco, applied to the Secretary of War for the issuance of or- 
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ders to carry out the law and make formal release of the relinquished 
lands. Orders to that effect were accordingly given, after reference to 
the Jadge-Advocate-General and the rendition of an opinion from the 
Bureau of Military Justice, to the effect that the only duty incumbent 
upon the military department was “ the verification and marking of the 
boundaries and a discontinuance, as soon as conveniently practicable, 
of such occupation of the premises as may [might] be still maintained.” 

Upon transmission of the order to the local military authorities the 
surveying engineer reported that he could not carry it into effect, as 
the newly created Lyon street would be immediately along the true 
north and south line, already deflecting far to the eastward of the occu- 
pied boundary, and throw back into the reservation the lands occupied 
by the city and individuals between that and the established fence—a 
result which it could not have been the intention of Congress to effect. 

On this report the Chief of Engineers furnished the Adjutant-General, 
on the 10th of July, 1876, a traced plat, marked Z, showing the position 
of the lines and streets according to his construction of the act, and 
stating as follows: 

The words of the act “the easterly line of the said Presidio or Fort 
Point reservation, as established by the United States authorities,” 
means undoubtedly the present boundary fence. If any doubt, how- 
ever, exists concerning the interpretation of the act of May 9, 1876, put 
upon it by the Department, it is suggested that the matter be referred 
to the Attorney-General for his opinion. 

On submission of this report to the Secretary of War he again, on the 
13th of July, referred it to the Chief of Engineers with his indorsement 
as follows: _ | 


The boundary as traced on map Z (Engineer’s Report), is approved. 
Copy of map to be furnished Mr. Morell. 
J. D. CAMERON, 


Secretary of War. 


On the lith of July the Engineer Department returned the papers to 
the Secretary with following indorsement: ‘“‘A copy of the map has 
been sent to Mr. Morell this date, as directed.” The Secretary on the 
following day ordered the Adjutant-General “to carry out the decision 
of the Secretary of War as contained in the fifth indorsement hereon”— 

being the indorsement cited. 

Orders were given accordingly, plats and surveys were completed, 
Lyon street was established, the fence was removed to the new west 
line of the street, fixed as the eastern boundary of the reservation, and 
under date of the 21st of October, 1876, the following letter was received 
by the Secretary of the Interior from the War Department: 

SiR: I have the honor to transmit herewith, for file in the General 
Land Office, two maps of the Presidio Military Reservation, California. 

Upon map A (a tracing of the map of the official survey of the reser- 
vation), the eastern boundary, as detined by the act of Congress of May 
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9, 1876 (copy inclosed), has been marked. Map B shows, upon a larger 
scale, the location of the new eastern boundary. 

_ These papers were acknowledged and referred by indorsement to your 
office, where they still remain on file. They show that the question of 
what was intended by the words ‘‘as established by the United States 
authorities” was passed upon by the proper officer, the head of the 
Department having control of the subject matter, upon whose action 
and reports to Congress the act had been passed, and who must of ne- 
cessity take the proper action to execute it. His decision was the final 
act of the Executive, and is binding on this Department, as the history 
of the reports shows it to have been upon the city and county; and it 
was so accepted by their agent, who was furnished a copy of the plat. 

But even were I at liberty to call in question the right of the War 
Department to decide for itself the proper co:ustruction of the act, and 
to declare what, in fact, was the line assumed therein to have been 
‘cestablished by the United States authorities,” I should be of opinion 
that the meaning of the words was correctly interpreted. The act refers 
to a “plan of the city map of streets of San Francisco outside of reser- 
vation... . . on file in the office of the War Department of the city 
of Washington.” Inquiry at the Department establishes the fact that . 
the only map thus on file was the Wheeler map of survey, on which 
was clearly marked the line of government fence, and a stone monument 
at its shore-line extremity—no map showing any line parallel to Larkin 
street having ever been filed or made. The documents and records of 
that Department also show that copies of said map were furnished to 
the committees of Congress in connection with the proposed release of 
portions of the reservation, and were reported as exhibiting the true 
and established boundaries. The reports, as well as the papers now 
_ before me, also show that the whole basis of the claim of private parties 
to have the Jand released was the stated fact that the occupation had 
been already actually surrendered beyond the fence, and settlements and 
improvements had been made on the portions so vacated. It was never 
asserted that the government use and occupation was limited by any 
other line ihan the fence so erected to mark the intended eastern boun- 
dlary. 

These facts being ascertained, it is clear to my mind that all Congress 
intended to do was to recognize the equities claimed on the one hand 
and conceded on the other; and to further provicle both for the city and 
the government a free and unbroken street of liberal width—extending 
along the whole eastern boundary, and connected by intersecting streets, 
dedicated by the act, with the already established surveys of the city. 

To execute this intention the War Department has already re-estab- 
lished the boundary of the reservation, relinqnished the outside portion, 
fixed the west line of Lyon street, and given to the city and county, 
upon express application, the possession of the tract described. All 
that was asked of this Department was the permanent marking of the 
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southeastern corner, already established and accurately identified. The 
surveyor has done more, and attempted to run a new line extending 
far inside the established reservation. 

You are instructed to direct him to identify and mark the line of the 
presidio as established by the proper Department, and close the lines. 
of the Pueblo survey upon such boundary. 


9 , ne PRIVATE CLAIM—JURISDICTION, ~ 
ands : 
SLAGLG RANCHO ALISAL.* 


A survey made and approved before the passage of the act of June 14, 1860, published 
and ordered into the United States district court under that act, and pending 
therein at the passage of the act of July 1, 1864, was within the jurisdiction of 
said court, and its approval thereof was final. 


Secretary Kirkwood to Commissioner McFarland, January 4, 1882. 


I have examined the case in the matter of the survey of the Rancho. 
Alisal, Maria Teresa de la Guerra Hartnell and others, the widow 
and heirs of William H. P. Hartnell, deceased, confirmees, made by 
United States Deputy Surveyor J. E. Terrell, in May, 1859, on appeal 
from your decision of January 15, 1880, declining to approve the same, 
and ordering a new survey according to prescribed instructions. 

The proceedings relating to the grant by the Mexican authorities, and 
the final confirmation of title by the United States district court for the 
southern district of California by a dismissal of the appeal on stipulation 
of the Attorney-General of the United States and the attorney for claim- 
ants, at the December term 1856, are all matters of record, and suffi- 
ciently set forth in your decision. 

The present appeal relates solely to the matter of survey, and the 
conforminity thereof to the decree of confi mation. 

This survey was regularly approved by the United States surveyor- 
general of California, November 4, 1859, advertised in August and Sep- 
tember, 1560, under the act of June 14, 1860 (12 Stats., 33), ordered into- 
court on the 19th of September, 1860, and panroved by the district. 
court December 9, 1865. 

No appeal from the decree having been taken, the surveyor-general,, 
on the 21st of May, 1872, forwarded to your office for patent the survey 
and papers in the case. 

April 5, 1873, your office decided, on the authority of The United 
States v. Sepulveda (L Wall., 104), that the district court had no juris- 
diction of the survey, under the act of June 14, 1860, and directed the 
surveyor-general to make publication under.act of July 1, 1864 (13 Stats.,. 
J02). 





* See Rancho de Napa, 5 L., D., 320. 
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This decision was affirmed by my predecessor on appeal, October 8, 
1873; and the survey was accordingly published under act of July 1, 
1864, and upon objections thereto a hearing was had before the SUrVeyor- 
general, the record of which was transmitted September 1, 1877, with 
the opinion that the survey became final on the approval of the district 
court; and if not so, that on the objections presented it ought not to be 
‘set aside, 

The decision of your office overrules that of the surveyor-general, and 
requires a hew survey, embracing a larger tract of land. 

The first natter to be considered in this case relates to the question 
of jurisdiction. My predecessor having ordered the present hearing 
expressly upon the ground that the act of July 1, 1854, required him to 
treat as void the approval of the district court, and hold the survey 
solely subject as to its correctness to. the final decision of the Depart- 
ment, it is necessary to inquire, the question of jurisdiction having been 
again presented, whether or not I am concluded by that order from in- 
vestigating for myself the condition of the survey in all its bearings, 
preparatory to the issue of an order either to pass it to patent or to re- 
turn it to the surveyor-general for correction. 

The order was based on the assumption that the court had no juris- 
diction over the final survey; such conclusions being drawn from the 
absence of record evidence in your files to show that the antecedent 
couditions existed on which the jurisdiction was conferred by the act 
of June 14, 1860. This absence was held to be presumptively conclu- 
give that no such conditions did exist; and that, therefore, the judgment 
must be treated by you as coram non judice, and consequently void. 
It was further stated by my predecessor that the court could take no 
jurisdiction under the act of 1864 because that act only “saves the juris- 
diction of said court over cases then properly pending before it.” This 
was a decision in affirmance of the right of the Department to have a 
publication under the act of 1864, and thus try the question of the cor- 
rectness of the survey; and would not ordinarily be reopened if fully 
presented and considered. But the question of jurisdiction is one that 
may be raised at any stage of the proceedings and upon slight sugges- 
tion in all tribunals; and where doubt of such jurisdiction arises, it is 
usual and proper to look fully into the reason and authority of the mat- 
ter, in order that a judgment may not be improvidently rendered, which 
may have no binding force on account of a. want of jurisdiction in the 
case. 

Very little consideration seems to have been given in the present 
case, and no conclusive reasons set forth for declaring void the decree 
of the district. court. Merely declaring that the facts bring it within 
the decision of the Sepulveda case, and that no new authority to pass 
upon the survey was granted by the act of 1864, because it was wrong- 
fully before the court at that date, and without discussing the reasons 
for so deciding upon the facts, or the power of the Department to dis- 
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regard the judicial decree or collaterally set it aside, the order was 
given for a new publication. In my opinion, I am not concluded from — 
again examining the question of jurisdiction, and thereafter taking such 
action in the case as shall be required by law. 

Two inquiries naturally present themselves in the consideration of 
this question: 

1. Was the question of jurisdiction in fact rightfully determined ? 

2. If so, was it competent for this Department to review the decision | 
of the court for ihe purpose of disregarding its decree, or treating it 
as void? | 

The case may be said to have been similar to the Sepulveda case in 
the fact that the survey was approved before the passage of the act of — 
June 14, 1860, and not ordered into court until after that date. But it 
is not shown that no proceedings were pending either before the court 
or the surveyor general for the purpose of contesting or reforming the 
survey, that fact being merely assumed from the absence of documents 
specifically reciting or showing the pendency of such proceedings. There 
is among the papers a protest against the survey, filed by Mrs. Hart- 
nell in behalf of herself and children as early as May, 1859, soon after 
the return of the plat by the deputy surveyor. 

There is also a petition found on file in the district court asking its 
intervention to pass updn the survey, which it is shown, by affidavit of | 
the clerk, bears no date of filing, and which, consequently, so far as 
this Departent knows, may have been before the court at the date 
of the passage of the act. The statute specifically provides— 

That_.all surveys and locations heretofore made and apprpved by the 
surveyor-general ... .in Which proceedings are now pending for 
the purpose of contesting or reforming the same, are hereby made sub- 
ject to the provisions of this act. | 

With the well-settled presumption in favor of the jurisdiction when 
exercised by @ judicial tribunal, it can hardly be reasonable on the part 
of a tribunal having no authority to review the proceedings, to declare 
that the necessary facts to sustain it were wanting, simply because they 
are not set out with complete certainty in the record. It is to be pre-— 
sumed that the court examined the question for ttself, and if anything | 
appears which renders it probable that the facts did exist, it is suffi- 
cient to support the presumption that they were found, although not 
specially recited in the decree. There is nothing, therefore, sufficient 
to-show that the jurisdiction was not properly assumed in ordering the 
survey into court. 

But whatever question there may have been prior to the enactment 
of July 1, 1564, there can de none since its passage. That statute in 
terms provides— 

That where proceedings for the correction or confirmation of asurvey _ 
are pending on the passage of this act in one of the said district courts, 


it shall be lawful for such district court to proceed and complete its 
examination and determination of the matter, etc. 
f 
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My predecessor construed this language to include only such cases 
as were “then properly pending before it.” But the act does not say 
“properly” pending. The word is used without qualification, and the 
grant of authority in terms makes it “lawful for such district court to 
proceed and complete its examination.” 

Even if unlawful before, there is by this act a new jurisdiction con- 
ferred. This point is clearly settled in United States v. Halleck (1 
Wall., 453-4) with reference to suits pending at the date of the passage 
of the act of 1860. The conrt say: 

The new survey was accordingly returned, and exceptions to it were 
filed by the claimants and purchasers under them; and proceedings - 
upon the exceptions were pending on the passage of the act of June 14, 
1860. “Whatever question might be raised as to the jurisdiction of the 
district court to Supervise the survey previous to that act, there can be 
none since its passage. That act applies not merely to surveys subse- 
quently made, but also to such surveys as had been previously made 
and approved by the surveyor-general, and returned into the district 
court upon objections to their correctness. , 


And in Henshaw ». Bissell (18 Wall., 269) it is said: 


The objection to the authority of the court to pass upon the survey, 
because ordered into court before the act of June 14, 1860, is untenable. 
The act in terms applies tosurveys which had been previously returned 
into court, and in relation to which proceedings were then pending. 

This is in accordance with the declaration in the case of Sepulveda 
(1 Wall., 108), that “ the act of 1860 creates a new jurisdiction in the 
court, which cannot be assumed independent of the act, and under it 
should be exercised only in cases arising clearly within its language,” 
and in which case the jurisdiction was denied, because not coming 
within such language. 

These cases are here cited to show that the term “ pending,” used 
without qualification, means actual pendency, without reference to the 
question of original jurisdiction. The opinions expressly declare that 
proceedings were pending at the date of the passage of the act, and 
that the new jurisdiction at once attached, whatever question might 
bave been raised against the original jurisdiction up to that period. 
Now, the act of July, 1864, in the language before cited, refers to cases 
in which proceedings were pending at the date of its passage, and de- 
clares that it shall be lawful to proceed therein and complete their 
determination. The language is identical with that passed upon and 
judicially construed by the supreme court under the act of 1860. The 
acts cover the same subject-matter, and are in pari materia. An au- 
thoritative construction of the meaning of this language in the earlier 
statute applies with controlling force to the latter, and governs it, even 
in case if would otherwise have a different interpretation. 

But in these cases there is no apparent ambiguity of Ineasuring. 
Suits are continually pending in court which are finaily dismissed for 
want of jurisdiction, but such dismissal does not declare that they were 
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not “‘pending” because wrongfully before the court. Any order of 
the court embracing “ pending cases” would necessarily include them. 
And the same is true of a statute so describing them. They are 
within its language. In Newhall v. Sanger (2 Otto, 761), where the 
word ‘claimed ” was used in a statute attempt was made to obtain a 
decision that the true meaning was “lawfully” claimed. But the court 
said that * there is no authority to import a word into a statute in order 
to change its meaning.” So the decision of my predecessor, holding 
that the word “pending” only included cases “ properly” pending 
seems to have changed the meaning by importing a word not found in 
the act, and consequently to have expressed a conclusion inconsistent 
with the construction of the same phraseology in the cases befge the 
supreme court to which I have referred. 

With reference, therefore, to the act of July 1, 1864, I conclude, in 
the language of the court, that “ whatever question might be raised as 
to the jurisdiction of the district court to supervise the survey pre- 
vious to that act, there can be none sinceits passage.” Having jurisdic- 
tion to approve the survey, its decision was final as to its correctness. 
This leaves it unnecessary to consider the second question in its rela- 
tion to the case in hand; but as it has been to some extent a practice 
in this Department to assume jurisdiction over surveys already ap- 
proved by the court, on the ground of a want of jurisdiction in that 
tribunal, and thereby to disregard its decrees, it seems proper to in- 
quire into the- legality of this practice, and to determine the compe- 
tency of the proceeding, in order to its correction if unauthorized by 
law. In the case of the Rancho Napa, decided by your predecessor 
April 21, 1879, and affirmed by the Department September 20, 1879, it 
was held that, as the claimed jurisdiction resulted from special statu- 
tory enactment, the judgment or decree may be treated as an absolute 
nullity by any person, notwithstanding the fact that every court is the 
judge of its own jurisdiction, and the same must be presumed until the 
contrary is shown by the record. 

But I do not find anywhere a decision or statute authorizing an ex- 
ecutive officer of the United States to set aside the decree of a federal 
court, where the United States was itself a party to the suit, represented 
by the proper United States attorney, consenting by such attorney to 
the proceedings, and submitting to the judgment, on a proceeding sub- 
stantially in rem (see case of Henshaw, supra), and brought for the 
very purpose of ascertaining and determining the respective rights of 
the government and private claimants. And I must be permitted to 
say that a very strong showing should be made before asserting a 
power extremely doubtful,if not entirely wanting, to set aside a decree 
favorable to the government, fairly obtained by its officers, against the 
objections of the claimant, himself setting them up and invoking the 
intervention of the court, for the express purpose of enlarging the de- 
cree by giving him what the court on a full showing has denied him, 
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and to which, it is insisted on the part of the government, he wasnever 
entitled. a 

I cannot conceive any reason why the judgment of the court should 
not be treated and respected as the action of a regular and competent 
tribunal, so far as presumption is concerned, whose jurisdiction must 
be reviewed only upon error or appeal, and whose decrees while unre- 
versed are binding upon all parties and privies. This was held in 
McCormick v. Sullivant (10 Wheat., 192) and Iam not aware that the 
doctrine as laid down has been modified. In speaking of proceedings 
which it was alleged were coram non judice, on account of a want of a 
sufficient showing of jurisdiction in the proceedings, the court say: 

THYS reason proceeds upon an incorrect view of the character and 
jurisdiction of the inferior courts of the United States. They are all 
of limited jurisdiction; but they are not on that account inferior 
courts in the technical sense of those words, whose Judgments taken 
alone are to be disregarded. If the jurisdiction be not alleged in the 
proceedings, their judgments are erroneous, and may upon a writ of 
error or appeal be reversed for that cause. But they are not absolute 
nullities. | 

And further on, the doctrine appears as stated in the syllabus, that 
‘until reversed they are conclusive evidence between parties and 
' privies.” 

The same doctrine is asserted with a full citation of authorities, in 
Grignon’s Lessee v. Astor et al. (2 Howard, 319). On page 341 it is said 
that the jurisdiction of the courts of the United States— 

Is limited and special, and their proceedings are reversible on error, 
but are not nullities, which may be entirely disregarded (3 Peters, 205). 
They have power to render final judgments and decrees which bind the 
persons and things before them conclusively in criminal as well as civil 
causes, unless revised on error or by appeal. 

And again: 

There can be no judicial inspection behind the judgment save by ap- 
pellate power. 

And on page 342: 


If the jurisdiction of the court in a civil case is not alleged in the 
pleadings the judgment is not a nullity, but though erroneous is ob- 
ligatory as one (Peters, 206), and in a proceeding in rem an erroneous 
judgment binds the property on which it acts; it will not bind it the 
less because the error is apparent, and the judgement is of complete ob- 
ligation (3 Peters, 207). 


It seems unnecessary to add suggestions on this point. There is no 


-. power in this Department to review the decisions of the court in cases 


like the present. Those surveys not confided to the jurisdiction of the 
court are by the statute to be passed upon by the Commissioner of the 
General Land Office, while in court the United States is represented by 
the district attorney, and he is recited in the proceedings as present at 
_ the rendering of the decree. No appeal being taken by either party 
the same becomesfinal. Itmay have beenerroneous for any other cause 
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as well as for want of jurisdiction, but it is not for the parties to com- 
plain. The law provided a remedy by appeal and none was sought. 
This Department should accept as final what was so regarded by the 
proper Department having charge of the interests of the government, 
and not arbitrarily attempt to review the proceedings or set them aside, 
at the request of the disappointed suitor. 
The decision remanding the survey for further correction is reversed, 

and you will issue patent upon the Same as finally approved by the 
| U nited States district court. 


Se 


PRIVATE CLAIM—CONTROL OF LOCATION. 
RANCHO SAN JACINTO NUEVO Y POTRERO. 


The location of a confirmed Mexican grant, within limits embracing larger quantity, 
may be contsolled by the General Land Office, as against the selection of the con- 
firmee. 

In making the survey, however, reasonable and not arbitrary discretion should be 


exercised. 
Acting Secretary Bell to Commissioner McFarland, February 17, 1882. 


In view of the facts and considerations stated in your letter of Sep- 
tember 17, 1881, respecting the survey of the Rancho San Jacinto 
Nuevo y Potrero, I directed, on November 19, 1881, a further survey to 
be made by said rancho, which should not embrace the land patented 
to Gustave Mabe in 1880, within the limits of the San Jacinto tract, 
and should also be within the O’Farrell survey of said San Jacinto 
rancho. 

A motion is now filed by John Mullan, esq., in behalf of the con- 
firmees of said rancho, for a modification of my said direction so that 
said further survey may include the lands (or a portion thereof) sold 
and patented to Mahe. The motion is based on the claim that the con- 
firmees of said Jacinto Nuevo have the right to select the quantity con- 
firmed to them, within the boundaries of the O’Farrell survey. 

This claim is not well founded, in my opinion, as against the authority 
of your office to control the location. In the case of United States v. 
Armijo (5 Wall., 444) it was held that— 

Where a grant was for a specific quantity, within exterior limits em- 
bracing a much larger quantity (as in the present case), there was no 
obligation on the part of the former government, nor is there any obli- 
gation on the part of the present government, to allow the quantity 
to be selected in accordance with the wishes of the grantee. The duty 
of the government is discharged when theright conferred by the grant 
to the quantity is attached to a specific and defined tract. 

Under our system, the right of the grantee to direct a selection of the 
quantity granted is admitted, subject only to the restriction that the 
selection be made in one body and inacompact form. This right, we 
say, is admitted, though strictly it is not a right; it is only a privilege 
given by the generosity of the government. . . . . . Theexercise 
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of the right of selettion given to the grantee is not permitted by the 
political authorities, and when a location is subject to the control of the 
courts, is never permitted by them so as to defeat the equitable prior 
rights of others. 

That the General Land Office, and not the grantee, may select the 
confirmed lands for patent is held in the case of Van Reynegan v. Bolton 
(5 Otto, 33), in which the court says: 

Even if the limitation to one square league (as in that case) should 
ultimately be held correct, that square league might be located in a dif- 
ferent portion of the tract, by direction of the Jand department, to which 
the supervision and correction of surveys of private land claims are in- 
trusted. The confirmees could not measure off the quantity for them- 
selves, and thus legally segregate it from the balance of the tract. The 
right to make the segregation rested exclusively with the government, 
and could only be exercised by its officers. . 

These principles were adopted by Secretary Chandler in his decision: 
of August 8, 1876, in the case of the survey of the California private 
land claim ‘‘ Piedra Blanea,” wherein he said, inter alia: 

Whether it [the right of selection by a confirmee] be called a right or 
a privilege, it is subject to the control of the proper authorities for the 
protection of prior equitable rights, and, in my opinion, must be held 
subservient tothe public good. The claimants are entitled to their fulk 
quantity of eleven leagues, but if the interests of the public require that. 
it be located in a certain place, it is the duty of this Department to di- 
rect Such location. 

It seems well settled, therefore, by the decisions of the supreme court. 
and of this Department that the location of a confirmed Mexican grant, 
within a tract embracing a larger amount, may be controlled by your 
office as against the selection of a location by the confirmee. The dis- 
cretion of the officers, however, upon whom the duty of making the sur- 
vey is imposed by law, should not be arbitrary, but should be reasonable, 
and should be so exercised, in view of the record of the case, the situa- 
tion of the land, the improvements and possession of the claimants, and 
all other circumstances proper and necessary to be considered, as to ful- 
fill the requirements of the decree of confirmation according to its true 
intent, and thus do substantial justice as between the United States. 
and the confirmees. 

I am advised that the sale to Mahe in 1870 was made after survey of 
the San Jacinto Nuevo grant, and after publication thereof without ob- 
jection, and when apparently satisfied, so that the lands were supposed 
to be subject to sale. The survey was afterwards found to have been. 

‘prematurely made (the original San Jacinto grant being pending in the: 
supreme court, not yet confirmed), and subsequently set aside, and a 
new survey directed; and hence the error in the sale to Mahe at the 
date thereof. It appears also that Mahe has conveyed portions of the- 
land patented to him to other parties; and that also the confirmees may 
receive the quantity confirmed to them in a compact form without inter- 

fering with his and their interests. 
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Although the sale to Mahe may have been erroneous because the grant 
was prematurely surveyed, the original grant to Estudillo not having 
been confirmed until 1875, and the land embraced therein not being 
subject to settlement under the pre-emption or other laws for the dis- | 
posal of the public domain, so long as the claim of the grantees remained 
undetermined, yet it is within the jurisdiction of your office so to con- 
trol the selection and location of the grant Jands that the rights of Mahe 
and his grantees may be preserved, as between them and the govern- 
ment, and at the same time the confirmees be secured in the quantity 
of land to which they are entitled. There is no inconsistency in thus 
harmonizing the application of the two rules. 

The motion is denied, and the survey will be ae as directed by my 
letter of November 19, 1881. 


PRIVATE CLAIM—DECREE OF CONFIRMATION. 
RANCHO EL SOBRANTE. 


‘The translation of the original title papers, adopted in the decree of confirmation is 
the official translation, and cannot be changed in construing the decree. 

The term sobrante, means simply surplus; a grant for a ‘‘sobrante,” is not a grant 
by name, necessarily iucluding ali the surplus of the tracts referred to; bnt is 
subject to words of limitation designating the particular location of the surplus 
granted. 

As to boundaries and extent, the decree of confirmation must be the cues in making 
the survey. 


Secretary Kirkwood to Commissioner McFarland, February 23, 1882. 


[ have considered, on appeal from the decision of your office of Feb- 
tuary 26, 1881, the matter of the survey of the California private land 
claim known as El Sobrante rancho, situate in the counties of Contra 
Costa and Alameda, and confirmed to Juan José and Victor Castro by 
the Beard of Land Commissioners and the United States district court 
for the northern district of California, under the act of Congress ap- 
proved March 38, 1851 (9 Stats., 631), 

_ Such facts, appearing of record in your office, as are necessary to a 
proper understanding of the main questions presented for consideration, 
will be stated as briefly as practicable. 

On the 26th of May, 1852, the said Juan José and Victor Castro, by 
_ their attorneys, H. W. Carpenter and John Wilson, filed in the office 
of the said Board of Land Commissioners a petition in whieh they set 
forth, among other things, that on the 22d of April, 1841, they presented 
their joint petition to Juan B. Alvarado, then governor of Upper Cali- 
fornia, ‘for a grant of all the vacant (sobrante: land lying between the 
ranches San Antonio, San Pablo, Pinole, Valencia, and Moraga, being 
the surplus or overplus left between the said ranches after the bounda- 
ries to the ranches” should “ be ascertained and settled”; that “on the 
23d of April, 1841, the said Alvarado, so-being governor, and having 
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full power and authority to do so, granted the land as prayed for in the 
said petition,” and directed the petitioners “to appear anew before the 
proper authority with amap of thelandsoasked ... . . assoonas 
the boundaries of the ranches named in said petition . .. . . should 
be ascertained, regulated, and settled”; that they had always been ready 

to comply with the direction of the SoscriGe to present themselves 
anew to the proper authority, with a map of the land thus conceded to 
them, but that the boundaries of the ranchos named had not been ascer- 

tained and settled; that ‘the said Victor, several years before the date 
of the grant, had settled upon the land so granted them, had built and 

resided in a house, and cultivated fields thereon”; that both the peti- 

tioners “ pastured their cattle, horses, etc., upon it,” the land granted, 

‘‘ before the grant was made,” and had continued to do-so ever since; 

that the said Victor had * constantly since resided thereon,” and Had 

cultivated three different ranchos thereon, and had, for the last fourteen 

years (prior to presentation of the petition to éhie Board), “had and 

held (and which was known to the owners of the neighboring ranches 
mentioned in the grant ..... ) exclusive and continued possession 

thereof”; and the petitioners prayed that they might “be allowed to 
intervene in the cases arising out of the said ranches when the bounda- 

ries thereof” were to be investigated, so that justice might be done 

them and they obtain “all the vacant (sobrante) land lying between the 

said ranches after their boundaries are properly adjudged and regu- 

lated,” and that their grant might be confirmed and made valid to them 
‘‘according to the full intent of the grant at the time the same was 

made.” (Record of Petitions, vol. 1, p. 460, e¢ seg., Land Commission of 
California. ) 

On the same day, to wit, May 26, 1852, the Castros filed another peti- 
tion, in which ey represented, as before, that they had petitioned for 
a grant April 22, 1841, of “ all the vacant (sobrante) land lying in between 
the ranches of San Antonio, San Pablo, Pinole, the ranch of Valencia 
and the ranch of Moraga, being the overplus lying between these sev- 
eral ranches, which lie in the county of Contra Costa”; that on the 23d. 
of April, 1841, the governor granted the same to them, ‘‘as they peti- 
tioned,” and directed them to “ present themselves anew before the 
proper authority, accompanied by a map of the land so granted, so soon 
as the boundaries of the ranches named should be ascertained and set- 
ClCG S25: 66 but that the boundaries of the said ranches” had never 
been ascertained and settled. They therefore prayed the Board to ascer- 
tain and settle said boundaries, and then they would comply with alk 
their duty in the premises. They also stated that they would prove 
that they had been “ in the actual possession of said (sobrante) or va- 
cant land so granted them ever since the date of the said grant,” and 
that they had “ had on it a large stock of cattle, horses, sheep, etc.” 

They further alleged that the grant had not been approved by the 
departmental assembly, ‘because the boundaries of the adjoining 
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ranches had not been ascertained,” and set one other matters not nec- 
cesary to be stated here. 

' They again prayed the Board to confirm their claim, ete. bid, p. 
634-5.) | 

Whether this petition was to amend the one first herein referred to, 
or vice versa, does not appear; but the two may be taken together as | 
the petition of the Castros to the board of Land Commissioners. 

It may be well here to state that about the year 1853, after said peti- 
tion to the Board was filed, and before the claim was confirmed, the 
county of Contra Costa, in which the petitioners alleged their land to 
be situated, was divided, and part of it included in the county of Ala- 
meda. There is, consequently, no variance between the general loca- 
tion called for in the petition as in Contra Costa County, and that in 
the Board’s decree as in the counties of Contra Costa and Alameda. 

In support of their claim the petitioners introduced in evidence the 
original petition and concession, or grant, and a translation thereof, 
which translation was certified as correct by George Fisher, secretary 
to the Board. This official translation of said petition and grant reads 
as follows: | 

PETITION. 


To his Excellency the GOVERNOR: 

The citizens, Juan José and Victor Castro, natives of this department, 
and residents. within the jurisdiction of San José de Alvarado, present 
ourselves before your excellency in the most proper and respectful man- 
ner, and represent that, being desirous of being finally settled upon 
land of our own, for the purpose of devoting ourselves to the labors of 
agriculture and the raising of cattle, in order by these means to obtain 
the very necessary means of subsistence for our numerous increased 
families, which is of such vital importance, we beseech your excellency 
that you will deign to grant unto us a piece of vacant land which is 
situate on the immediate limits (immediaciones) of San Antonio, San 
Pablo, Pinole, the farm (rancho) of Valencia and the farm of Moraga, 
which land is the overplus (sobrante) of the ranches aforesaid. 


Wherefore we humbly pray, ete. 
3 JUAN JOSE CASTRO, 
VICTOR CASTRO. 


MARGINAL CONCESSION OR GRANT. 


MONTEREY, April 23, 1841. 


As the parties interested petition for in this representation so the 
land of which they make mention is granted unto them, they remaining 
under obligation to present themselves anew, accompanied by a map 
of the land, so soon as the boundaries of the neighboring land-owners 
shall be regulated. 

ALVARADO. 

(Record of evidence, vol. 19, p. 107, Land Commission, California.) 


Testimony was introduced to prove the genuineness of the grant, its 
character, the settlement of Victor Castro thereon, the possession of the 
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Castros as alleged in the petition, and also some testimony concerning 
the boundaries of the Peraltas’ grant of San Antonio, and the case was 
submitted for decision, whereupon, on the 3d day of July, 1855, the fol- 
lowing opinion and decree were rendered by the Board of Land Com- 
missioners: 
OPINION. 
No. 96, JUAN JOSE AND 
Victor Castro 


Uv. 
THE UNITED STATES. § 


For a sobrante, in the county of Contra Costa. _ 


The evidence in this case establishes the following facts: That the 
petitioners presented their expediente for a sobrante of land lying be- 
tween ranches named in said expediente, and in pursuance of said ex- 
pediente, Juan B. Alvarado, governor of California, on the 23d day of 
April, 1841, issued a grant to the petitioners, and requiring them to re- 
port a plat of the same as soon as the adjoining ranches could be sur- 
veyed and the extent of the sobrante ascertained, which survey has not 
been had of said ranches so as to enable the petitioners heretn to define 
with certainty the boundaries of their said sobrante, and a large amount 
of testimony has been taken for the purpose of settling the boundaries, 
which is rendered inapplicable to the merits of this claim by the decis- 
ion of the Supreme Court of the United States in the case of Fremont. 

The grant offered in evidence is proven to be genuine, and the proofs 
in the case go to show that it was issued to the grantees in considera- 
tion of services rendered to the nation and for supplies furnished for 
the use of the Mexican Government. 

We think this claim a valid one, and a decree will be entered con- 
firming the same | 


DECREE. 
JUAN JOSE CASTRO AND VICTOR CASTRO ) 
HDs . No. 96. 
THE UNITED STATES. © \ 


In this case, on hearing the proofs and allegations, it is adjudged by 
the commission that the claim of the said petitioners is valid, and it is 
therefore decreed that the same be and hereby is confirmed. 

The land of which confirmation is hereby made is situated in the 
counties of Contra Costa and Alameda, and is the surplus (sobrante) 
which, on the 23d of April, A. D. 1841, the date of the decree of concession 
to the present claimants, existed, lying between the tracts known as 
ranchos of San Antonio, San Pablo, Pinole, Moraga, and Valencia, 
reference being had to the origiral expediente on file in this case. 
(Record of Decisions, vol. 3, pp. 106 and 107, Land Commission, Cali- 
fornia.) 


The case was taken to the proper United States district court, as pro- 
vided in section 9 of the act of 1851, above referred to, and such pro- 
ceedings were had before, and decree entered by, the court as made the 
decree entered by the Board the final decree in the matter. 


Pa 


DECISIONS RELATING TO THE PUBLIC LANDS. 185 © 


The contest now here on appeal arose over a survey of the claim thus 
confirmed, which was executed by Deputy Surveyor William Minto, in 
1878, under contract with the surveyor-general of California, approved 
by your office. The field notes of the survey were returned to the sur- 
veyor-general’s office August 26, 1878, and from them a plat was made, 
after which, in September and October, 1878, notice of the execution of 
the survey and plat was duly published under section 1 of the act of 
July 1, 1864 (13 Stats., 332), and the survey and plat were retained in 
the office of the surveyor-general for inspection, as required by law. 

Many objections to the survey, protests against the surveying of the | 
claim as demanded by the owners thereof, and interventions in the case 
were filed, some before and others after the period of ninety days from 
the first publication of notice had expired; and thereunder a vast 
amount of testimony was introduced before the surveyor-general, which 
was forwarded with the appeal. It is unnecessary to pass upon the 
status of the various objectors, protestants, and intervenors, or to spec- 
ify those who appeared in time and showed such interest as entitled 
them to be heard, and to dismiss the proceedings of all others, under 
the rule laid down by the Department May 28, 1879, in the matter of 
the survey of the Rancho El Corte de Madera del Presidio (6 L. O., 52), 
for the reason that the case is appealed by parties having a proper 
standing therein, who have raised every point, it seems to me, that the 
circumstances of the case admit, or that arises in the case. 
~ [ need not further recite connectedly the history or facts of the case, 
enough having already been stated to develop the principal questions 
involved; but such other matters ofrecord in your office as shall seem 
proper to be considered will be referred to and discussed as occasion 
may require. 

It is proper here to state my reasons for not using and discussing the 
testimony of witnesses taken before the surveyor-general. I have not 
done so for the reason that as to one branch of the case no such testi- 
mony is admissible, and as to the other, from my view of the case, none 
of it is needed. The explanation is this: The decree is said to be am- 
biguous. Now, if there is a patent ambiguity, it cannot be explained 
by testimony unless the terms used are wholly indefinite and equivocal 
and convey on their face no certain or explicit meaning, and the decree 
itself furnishes no materials by which the ambiguity thus arising can be 
removed. In such a case, rather than the claim which has been adjudi- 
eated upon the principles of equity (sec. 11, act of 1851, 9 Stats , 633) 
Should entirely fail, the light of extrinsic evidence may be brought in 
to ascertain the intention of the Board. But, in my opinion, the decree 
is not in such a condition. I think that any patent ambiguity in the 
expressed decree can beexplained by reference to such matters, as, under 
the rules of interpretation applicable to this case, may properly be ex- 
amined for that purpose as a partofthe decree. It follows, therefore, 
that any ambiguity appearing upon the face of the decree itself must 
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be removed by construction and not by averment, and hence upon this 
branch of the case the testimony aforesaid is inadmissible. - 

The latent ambiguity of the decree can, in my opinion, be sufficiently 
explained by the records of your office or those of the surveyor-general’s 
office, and therefore the testimony of witnesses was not, and is not, 
needed in this case. In other words, that which was confirmed by the 
' decree of the Board can be so surveyed as to do substantial justice from 
light afforded by the records of the Land Department, and no testimony 
dehors the records would make the matter more certain, 

The decree of confirmation in this case is final and conclusive as be- 
tween the United States and the Castros, or those claiming under them. 
If there were error or mistake in it the only remedy was by appeal. The 
appeal from the decree of the Board having been dismissed by the dis- 
trict court, the decree must. forever stand as the court thus made and 
left it. There is no authority or jurisdiction in any tribunal to correct, 
alter, amend, or annulit. Nothing remains to be done except to exe- 
cute it according to its true intent as the law provides. If it is ambig- 
uous and requires construction, then this must be done under the rules 
of the common law. The decree must serve as the guide to the sur- 
veyor-general in making a survey in execution of the same. It is the 
duty of the Commissioner of the General Land Office to see to it that 
the survey conforms as nearly as practicable to the decree, and finally, 
the Secretary of the Interior, by virtue of his supervisory powers and 
appellate jurisdiction, has authority to review the action of the Com- 
missioner in the premises and direct how the survey shall be made. 
Each of these several propositions of law will be found fully sustained 
by some one or more of the following authorities: Higueras v. The 
United States (5 Wall., 827, 828, 830, 832, 834); United States v. Hal- 
leck (1 Wall, 439); United States v. Billings (2 Wall., 444); the Fos- 
satt Case (ibid., 649); United States v. Fossatt (2 How., 447); United 
States v. Sepulveda (1 Wall., 107); 12 Opins. Attorneys-General, 250; 
Snyder v. Sickels (8 Otto, 203); sections 13 and 15, act of 1851, 9 
Stats., 633, 634; sections 1, 6,7, act of 1863, 13 Stats., 333, 334; section 
1, act of 1812, 2 Stats., 716; section 1, act of 1836, 5 Stats., 107; section 
3, act of 1849, 9 Stats., 395; section 453 Revised Statutes; and Decisions. 
of this Department of March 3, 1881, in the matter of the survey of the 
pueblo lands of San Francisco, and of May 21, 1881, in the matter of the 
survey of the Rancho San Jacinto Nuevo y Potrero. 

It has been contended in argument by some of the able counsel that 
the claim of the Castros was not such as, according to the decision of 
the supreme court in numerous cases, should have been confirmed ; 
because the paper constituting the petition and concession was in the 
hands of the Castros until the organization of the Board of land com- 
missioners, and untilit was filed in the office of the board; because there 
was no map accompanying the petition, no reference by the governor 
of the petition for information, no report upon the petition by any gov- 
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ernment officer, and the grant was not made matter of record in the 
archives-of the Mexican government; and hence, that the only title to 
consideration which the claim has is the decree of confirmation. For 
these reasons it is contended that, as to the claim, the sconstruction of 
the decree should be strictissima juris. Others contend that the doctrine. 
applicable to public or legislative grants should be applied in constru- 
ing this decree; that it should be strictly construed as against the con- — 
firmees. On the other hand, counsel for claimants contend that the doc- 
trine above mentioned does not apply to decrees, especially not to a. 
decree under the act of 1851, foundedupon the principles of equity, and 
that as to such a decree the doctrine of liberal or equitable construction. 
should be applied. 

As to the first point, it is only necessary to say that the tribunal cre- 
ated by law to execute the decree cannot go behind it. The presumption 
is that the Board and the United States district court did their duty im 
the premises, and adjudicated the case upon the laws and principles by 
which they wererequired to be governed as provided by section 11 of the 
said act of 1851, and hence, that the deeree is valid and binding upon 
all parties thereto. Therefore, if construction is necessary, the decree: 
must be considered as entitled to the same respect and consideration | 
as any other final decree of confirmation under said act. 

As to all the foregoing propositions it may be said that the decree — 
must be executed according to its true intent and meaning, and that 
construction should not be employed to any other end. 

Sedgwick, in his work upon Construction of Statutes, etc., after hav- 
ing examined many decisions of courts bearing upon the subject of 
strict and liberal construction, concludes a long chapter by giving the 
judiciary and the legal profession, in the form of rules, the benefit of 
his extended researches, from which I make the following quotations: 

The intent of the legislature should control absolutely the action of 
the judiciary ; where the intention is clearly ascertained, the courts have: 
no other duty to perform than to execute the legislative will, without. 
any regard to their own views as to the wisdom or justice of the par- 
ticular enactment. - 

The idea that an act may be strictly or liberally construed without. 
regard to the legislative intent, according as it, is viewed either as a. 
penal or remedial statute, either as in derogation of the common law or 
beneficial innovation, is, in its very nature, delusive and fallacious. 

Incases where the intent of the legislation is ambiguous, and the effort 
to arrive at it is hopeless, and in: these cases only, does the power of” 
construing a statute strictly or liberally exist. (Sedgwick, on the Con- 
struction of Statutory and Constitutional Law, 325 and 326.) 

The supreme‘court of the United States, in discussing the doctrine- 
of strict construction as applicable to legislative grants, held that the- 
grant being considered by them could not extend beyond the intent it. 
expressed; that— | : 

It should be neither enlarged by ingenious reasoning, nor diminished 
by strained construction. The interpretation must be reasonable, and 
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such as will give effect to the intention of Congress. This is to be as- 
-certained from the terms employed, the situation of the parties, and the 
nature of the grant. If these terms are plain and unambiguous, there 
can be no difficulty in interpreting them; but if they admit of different 
meanings—one of extension, and the other of limitation—they must be 
-accepted in a sense favorable to the grantor. (Leavenworth, &c., R. R. 
‘Co. v. U.8., 2 Otto, 740.) 

The harmony between the doctrine expressed by the court and that 
-referred to above is at once apparent. Both agree that the intention 
must prevail, but when the terms employed are so ambiguous as to 
‘render it impossible to ascertain the intention of the framers of the 
_ -act, then the doctrine of strict or liberal construction may be applied 
-according to the nature of the case. The supreme court, in the partic- 
ular case, held that when the terms admitted of different meanings, one 
-of extension and the other of limitation, they must be accepted in the 
asense favorable to the grantor. The court supposed a case wherein it 

was hopeless, from the ambiguity of the terms employed, to arrive at 
the intent of the legislature, in which case it was authorized to employ 
‘the doctrine of ‘strict construction as to the grantee, or to take that 
“meaning which was favorable to the grantor. A meaning of extension 
-and another of limitation are certainly diametrically opposed to each 
-other, in which case one could be taken to the exclusion of the other. 
But where no such condition of affairs exists—where the intent can be 
‘reasonably ascertained from the whole act or instrument being inter- 
-preted—then there is no choice left, and the intent must govern. 

In this connection it may be well to advert to the fact that the decree 
‘ -refers to *‘ the original expediente and grant on file in this case.” That 
instrument, therefore, may be read with the decree as a part of it (Sedg- 
-wick on Construction, &c., 2d edit., 229 and 230; and Broom’s Legal 
- Maxims, 7th edit., 673 et seq., and the numerous cases cited therein) ; 

not, however, for the purpose of opening anew any question adjudicated 
‘by the board and district court, nor for giving to the instrument re- 
‘ferred to any other construction or force than that given by the Board 
-.and court as expressed in their decree; hence, not for the purpose of 
hanging the meaning of terms that are clear and unambiguous in the 
expressed decree, but only to explain any ambiguity in the decree itself 

_ (United States v. Halleck, 1 Wall., 455; decision of this Department of 

' May 21, 1881, in matter of survey of Rancho San Jacinto Nuevo y Po. 
‘trero). Wherein the decree on its face is clear so far as it relates to 
. the subject-matter of the original petitiou and grant, it must be held to 
~ “be the construction of the Board and court upon those instruments, 
which cannot be questioned here. Furthermore, in referring to the pe- 
tition and grant in this decree, we can only look to the official transla- 
‘tion thereof. We cannot take any other translation and by it under- 
‘take to explain any dubious expression of the decree. The Board had 
the services of a secretary “skilled in the Spanish and English lan- 
guages,” a part of whose duty it was to act as interpreter to the board 
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as the law provided (sec. 1, act of 1851, 9 Stats., 631). The secretary 
certified the translation of the petition and grant above given to be cor-. 
rect. The Board and the district court gave consideration to the peti-. 
tion and grant, and adjudicated the case in view of that official trans- 
lation. It follows, upon reasons too apparent to require explanation,.. 
that the expert testimony of witnesses before the surveyor-general,. 
giving a different translation to some of the words in the original peti- 
tion and concession than that certified by Secretary Fisher, is wholly 
inadmissible, and that all efforts to inject into the case now any other~ 
translation than that which the Board and court adopted must fail. 

The points raised by the objectors, protestants, etc., are very numer-. 
ous and need not be recited here. They are all, in some way, embraced. 
in the three following general questions or propositions: 

First. It is contended by the owners of the grant that the decree con-. 
firmed to them all the land within the exterior boundaries of the five. 
ranchos named as colindantes, which should be left or result as surplus. 
upon the final survey of said ranchos; that their grant is not limited,. 
except as by the exterior boundaries of said ranchos and their finally’ 
surveyed limits, and therefore that the locative call in the decree for’: 
land “lying between the tracts known as ranches of San Antonio, San 
Pablo, Pinole, Moraga, and Valencia” should be disregarded in making” : 
a Survey under the decree. 

Second. Some of the contestants insist that the claim confirmed was. 
a piece of vacant land never within the exterior boundaries of the five 
ranchos referred to, or any of them, but outside thereof and bounded. 
by them. | 

Third. Other contestants admit that the land confirmed was surplus. 
of said five ranchos, or some of them, but insist that it must, from the- 
terms of the decree, lie between those ranchos as finally surveyed, in 
the sense of being surrounded, or partly surrounded, and. bounded by 
them. | 

The better to understand the situation, a short explanation of the: | 
location of the five ranchos mentioned is necessary. 

The San Antonio rancho has the bay of San Francisco for its western. 
boundary, the ridge of the coast range mainly for its eastern boundary, . 
and extends from a small stream called the Cerrito Creek, on the north, 
to the San Leandro Creek, ou the south, a distance of about 12 miles. 
This was a grant by specific boundaries, and was surveyed and patented. 
as such. : 

To the north and northeast of San Antonio, at a distance of about 5- 
miles, is the rancho El Pinole. This, as confirmed, surveyed, and pat- 
ented, was a grant of quantity within larger exterior boundaries. The- 
calls for the exterior boundaries of this grant were natural fixed objects,. ° 
leaving no uncertaiuty as to the lines thereof. 

San Pablo was a grant of quantity to be located within the bounda-- — 
ries mentioned in the grant, which were the ranchos of San Antonio, 
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El] Pinole, and the bay of San Francisco; the southeastern boundary 
being thus necessarily uncertain. 

To the east of San Antonio, the southeast of San Pablo, and south 
of El Pinole, was the rancho of Valencia, called Acalanes. It was a 
‘grant of quantity, to be measured within the general boundaries men- 
tioned in the grant as San Pablo, San Antonio, and El Pinole. 

South of the Acalanes and east of San Antonio was the Moraga 
rancho, called Laguna de los Palos Colorados. It was a grant of quan- 
tity, to be measured within the exterior boundaries described in the 
governor’s formal grant, which virtually, though not expressly, called 
for San Antonio and Acalanes as colindantes. 

The foregoing brief explanation, and the connected map prepared by 
the surveyor-general in compliance with telegraphic order from your 
predecessor of October 24, 1878, from data on file in his office, which 
map was certified by the surveyor-general November 22, 1878, or the 
map subsequently substituted therefor by the surveyor-general, will 
give a tolerably correct idea of the country occupied by said ranchos, 
and their relative situation both as regards their exterior and their 
finally surveyed boundaries; but as to a part of the exterior boundaries 
there is some question as to their being accurately delineated on said 
maps, which will be discussed hereafter. | 

It will be seen that a large tract of land is left nearly surrounded and 
bounded by said ranchos as finally surveyed and patented, in addition 
to which there were numerous other smaller tracts excluded by final 
surveys, not surrounded by nor lying between said ranchos, but within 
the exterior limits of some of them, most of said tracts being entirely 
disconnected with the large tract and with each other, and scattered 
about in various parts, mainly on the outskirts of the general tract em- 
braced by the exterior boundaries of the five ranchos mentioned in the 
decree. | 

Your predecessor, having decided that the decree confirmed to the 
Castros all the surplus land of the ranchos aforesaid—that is, all the 
Jand within their exterior boundaries excluded by final survey—and 
that the said ranchos were coterminous as to their exterior boundaries 
in the central portion of the general tract embraced by them all, set 
aside the Minto survey, and directed a new survey to be made, which — 
should include not only the large tract nearly surrounded by the 
ranchos as finally surveyed, but all the other tracts excluded from the 
final surveys, limiting his award only by the quantity of twenty-two 
square leagues. 

In this, it seems to me, your office did not follow the decree of con- 
- firmation, assuming that the tract confirmed was surplus of some of the 
said ranchos resulting upon final survey thereof. 

The error in the decision proceeds from premises, which, to my mind, 
are not supported by the relevant facts and the law of the case, to wit, 
first, that the word “ sobrante,” as used in the grant and degree of con- 
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firmation necessarily meant all of the sobrante of said ranchos, and 
could not be limited by the words designating the particular location 
of the sobrante, nor by the words designating it as a piece—one piece— 
of land; and, secondly, that it was a grant by name of the sobrante, 
and bence included ail of the sobrante. 

It cannot be maintained upon general principles that power was 
wanting in the governor to grant, or in the board and court to confirm, 
as sobrante any portion of the surplus of grants of quantity, and define 
its location and boundaries. As a matter of fact the records of your 
office will show that more than one such grant has been made of the 
sobrante of @ single grant, and the grants thus made have been con- 
firmed and patented accordingly. Now, that the tract confirmed in 
this case, admitting it to be sobrante of some of the ranchos mentioned 
in the decree, was limited, seems clear to me, and that the surveyor has 
no authority to locate or survey any land in any other locality than that 
mentioned in the decree cannot be successfully questioned. In view 
of the authorities hereinbefore mentioned no one will deny that the de- 
eree of confirmation must be the guide in making the survey, or that 
the surveyor must followit. In the United States v. Fossatt (21 How., 
449), the supreme court, in speaking of the powers and duties of the 
Board and courts under the act of 1851, said: 

But, in addition to these questions upon the validity of the title, there 
may arise questions of extent, quantity, location, boundary, and legal 
operation, that are equally essential in determining the validity of a 
claim. | 

This doctrine was reaffirmed in the Fossatt case (2 Wall., 707). In 
United States v. Sepulveda (1 Wall., 107 and 108) the court said: 

It is true, for the determination of the validity of claims presented, 
some consideration must have been had of their extent, location, and 
boundaries. The petition of the claimants must necessarily have desig- 
nated, with more or less precision, such extent and location. 

In the light of these decisions no one can consistently say that the 
Surveyor-general, your office, or this department can disregard tbe 
words of the decree that point out the locus of the land confirmed, in 
making or directing a survey thereof. The decree recites that the land 
of which confirmation is thereby made— 

.ig the surplus (sobrante) which, on the 23d day of April, A. D. 1841, 
existed lying between the tracts known as rancbos of San ; 
Antonio, San Pablo, Pinole, Moraga, and Valencia. 

Is it possible that any land that does not lie between those ranchos 
can be surveyed under this decree? By what authority can the sur- 
veyor-general look for land under this decree, except in that locality ? 

But the Commissioner suggests that the words “lying between,” etc., 
coustitute a false description of the land, and that it grew out of the 
mistaken meaning of the words ‘en las inmediaciones,” in the petition 
for the grant, which he says were carelessly taken to be translated by 
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the word “between”; and he further says that the board did well to 
refer for greater certainty to the original grant. 

The answer to this has already been anticipated. The board having 
thus translated and interpreted the grant, there is no tribunal that has 
the power to change it. Certainly it does not lie with the claimants to 
object to the translation, for the record shows it to be their own, not- 
withstanding it was adopted as the official translation. The regulations. 
of the commissioners, found in journal, vol.1, p. 24, required every 
claimant to accompany his petition ‘‘ by a copy of the original grant and 
a translation,” and the petition of the Castros shows that this regula- 
tion was complied with, and the records do not show that said copy and. 
translation were rejected or objected to. Unless the board was to adopt. 
the translation, if found correct, there was no object in requiring it to. 
be filed. | | 

But the idea that there is repugnance in the language of the grant. 
and that of the decree on this point is not well founded. Referring to- 
the official translation of the petition and grant, it will be found that 
the Castros petitioned for “a piece of vacant land which is situated on” 
(not “in” as the commissioner has it) ‘‘the immediate limits (inmedia- 
ciones) of San Antonio,” ete., ‘* which land is the overplus (sobrante) of 
the ranchos aforesaid.” 

Here we find that this tract must be “‘on the immediate limits of” all 
of the said ranchos. Now, fromthe very meaning of these words, taking 
the actual situation of the grants named, the land must lie between. 
them all in the sense of being surrounded, or partly surrounded, and. 
bounded by them. The word “immediate,” as here used, means “not. 
separated in respect to place by anything intervening.” (See any stand-- 
ard dictionary.) It was one tract that was granted and the same tract. 
was confirmed ; and it was not a tract of land, vacant or otherwise, that: 
surrounded all these ranchos and bounded their outer limits. The bays. 
of San Francisco and San Pablo and the strait of Carquinez put an 
end to such an idea, even if the absurdity of the proposition in itself 
does not. Where else, then, than in the midst of these ranchos can a 
tract of land be found that can lie on the immediate limits of each and 
all of the ranchos named in actual contact with all of them. There is 
not the slightest repugnancy between the description in the grant and. 
that of the decree, so far as the words “lying between” are concerned.. 

But itis urged that the word “between” can refer to but two objects,. 
and hence was not the proper expression to use to convey the idea above. 
expressed. Perhaps in a literal, narrow sense this may be true; but a. 
definition is given it in dictionaries like this, ‘in the immediate space. 
of”; “having mutual.relation to two or more of”; in fact, the word is. 
quite commonly used with respect to more than two persons or things, 
as “between us, to go no further, I will tell you something,” the pro- 
noun “us” embracing, perhaps, twenty individuals. But, “quit heret 
an litera heret in cortice.” Such verbal criticisms as are indulged in upom 
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the words “lying between,” as used in the decree, are of little value in 
the interpretation of written instruments. The well-known general 
and comprehensive rule for the interpretation of written instruments 
is that where the intention is clear, too great a stress should not be laid 
on the strict and precise signification of words. One who will consider 

for 4 moment what other word can be found to describe the locality of 
a tract of land surrounded, or nearly so, by a number of ranchos, will 
soon discover that no form of expression in the English language is 
better adapted briefly but clearly to define its location than that it lies 
between them. But if there could be any doubt as to what the board 
meant by the use of the words “lying between,” in the connection in 
which they were employed, it would be at once resolved by reference to 
the petition and grant, as has already been demonstrated. 

Suppose, however, that the petition and grant did not make clear the 
terms in the written decree, and that the Department were required to | 
look beyond them, then I should turn to the Board’s finding of facts in 
the opinion preceding the decree. The Board there says that the evi- 
dence establishes the fact that the petitioners presented their expedi- | 
ente for a “sobrante” of land “lying between ranches named in said 
expediente.” If this were not satisfactory, then I should read the peti- 
tions of the Castros to the Board. In the first one they describe the land 
as “lying between” the said ranchos, and, as if to leaye no room for 
doubt as to what they really meaut, in their other petition to the Board 
they describe it as‘‘ lying in between” said ranchos. No one knew better 
than the Castros where the land was for which they petitioned. Now, 
with this expression so oft repeated, it seems to me that. no other local- 
ity than the intervening space inclosed (or partially inclosed) by all 
these ranchos could be sought for the location of the piece of land con- 
firmed, even if the original grant did not so eflectaally Settle the ques- 
tion. 

But there is no confusion in the decree about this matter. The mean- 
ing of the Board and court as to the locality of the land is plain, espe- 
cially when the papers referred to in the decree are read\ 

It is hardly necessary to say more on this point. The mere mention. 
of the rule, which is applicable to this decree as well as to other written 
instruments, that the whole instrument must be construed together, so 
that, if possible, every part shall stand, that no words are to be rejected — 
as meaningless and none interpolated or added, would perhaps have 
been sufficient to answer all that has been said in favor of the rights of 
the owners of El Sobrante to have other land surveyed than that found 
to lie between the five ranchos in the sense in which the Board clearly | 
employed the word “between,” that is, within the surroundings of the 
five ranchos; not between any two, or three, or four of them, but be- 


- tween dll of them. 


Whatever the land may be, whether an independent, vacant tract 
(vacant in the sense of never having been included within the exterior 
—20309—voL 1——13 , 
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limits of any of the ranchos named) or vacant surplus land (sobrante, — 
in the sense of having been included in some of the exterior boundaries 
named in the grants, afd vacant in the sense of being subject to grant), it 
must be found in the locality designated in the decree as above defined. 

I am supported in this view by the supreme court of California. In 
the case of Tewksbury v. Derosier, decided November 11, 1881 (The 
Pacific Coast Law Journal, vol. 8, No. 17, is, the court, speaking 
of this very decree, said: 

_ The confirmation of El Sobrante was of ere “lying between the 

tracts known as ranchos of San Antonio, San Pablo, Pinole, Moraga, 
and Valencia.” The lands in controversy are not between the ranchos 
‘above named. or any of them. On the contrary, they are on the shore 
- of the bay of San Francisco, and between it and the rancho San Pablo. 
They are not even in the vicinity of any of said ranchos, unless it be the 
ranchos San Pablo and San Antonio. 

The land in question before the court, and of which the court was 
speaking, is one of the tracts which your office directed to be included 
in the new survey. : 

After so much has been said, it is hardly necessary to discuss the 
proposition thatthis is a grant by mae. Surplus is undoubtedly a name, 
because it is a noun, but it was not a proper noun as used by the Cas- 
tros in their petition. There is nothing in the case to show that it was 
ever the nameof this rancho at or before the date of this grant. Sobrante 
means in English surplus oroverplus. The three words mean the same. 
There is probably no foreign word that can be translated into our En- 
glish with more exactness of definition than theSpanish word “sobrante” 
by the English word “surplus.” Ifthe Board in its decree had put in 
parenthesis the word “ overplus” instead of “ sobrante,” after the word 
“surplus,” the decree would have meant exactly what it does now, each 
word being the exact equivalent of the other. The use of the word 
‘‘sobraute” in parenthesis simply shows thatthe Board translated it by 
the word “ surplus.” The Castros asked for vacant, surplus land. 

Whether surplus of vacant public land left in the general tract occu- 
pied by the five ranchos outside of aud defined by their exterior bound- 
aries, or of that which should remain within the exterior boundaries, 
after the quantities of said grants should be surveyed, will be deter- 
mined nextin order. They did not ask for a place known by the name of 
Surplus, or La Sobrante, or El Sobrante; but for @ piece of vacant, 
surplus land. That is all the name therancho had. That does not fill 
the well-known definition of a Mexican grant, by name of the place 
granted, nor the old common law case or illustration of ‘* Black Acre.” 

The second proposition above set forth presents more difficult ques- 
. tions than the one just disposed of. 

The expressed, recorded decree describes the land confirmed as the 
surplus— 

Which, on the 23d day of April, 1841, the date of the decree of con- 


cession to the present claimants, existed, ‘lying between the tracts known 
as ranchos of San Antonio, San Pablo, Pinole, poe and Valencia. 
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The supreme court of the United States has, in several instances, 
described the different kinds of grants which could be made under 
Mexican law and regulations by governors of the Department of Cali- 
fornia, thus: 1st, grants by specific boundaries where the donee was 
entitled to the entire tract described; 2d, grants by quantity, as of one or 
more leagues situated at some designated place, or within a larger tract 
described by out-boundaries, where the donee was entitled out of the 
general tract only to the quantity specified ; and 3d, grants, or places by 
name, where the donee was entitled to the tract named according to 
the limits, as shown by its settlement and possession, or other compe- 
tent evidence. (Higueras v. United States, 5 Wall., 828; Alviso 2. 
United States, 8 Zd., 339; and Hornsby v. United States, 10 Zd., 221.) 

The claim of the Castros, having been decreed to be valid, should be- 
long to one of the kinds of grants thus defined. It is clear upon the | 
face of the decree that if was not a grant of quantity nor one of place 
by name. It therefore necessarily falls into the category of grants by 
boundaries; and as no calls are given for boundaries, except the five 
ranchos named, it must be limited by their boundaries and lie between 
them all. If this be not so, then, although confirmed as valid, the claim 
is void for uncertainty. | 

In United States v. Fossatt (21 How., 449), the supreme court said 
that ‘in affirming a claim to land under a Spanish or Mexican grant to 
be valid within the law of nations, the stipulations of the treaty of Guada- 
- lupe Hidalgo, and the usages of those governments, we imply something 
more than that certain papers are genuine, legal, and translative of prop- 
erty. We affirm that ownership and possession of land of detinite 
boundaries rightfully attach to the grantee.” See also Fossatt’s case — 
(2 Wall., 707), and United States v. Sepulveda (1 Wall., 107 and 108). 
In United States v. Grimes (2 Black, 613), the court, speaking of the 
duty of the land commissioners under the act of 1851, said: “Itis their 
duty to establish the boundaries as well as the validity of the Mexican 
grant as between him (the grantee) and the government.” The Board 
and court, then, had power to fix the boundaries as they did. 

Now the presumption in favor of the validity of the decree, and that 
the Board and court performed their duties under the law, forces the 
conclusion that the décree in some manner indicates the boundaries of 
the claim with more or less eertainty, which in executing it must be 
ascertained with reasonableexactitude; for not to ascertain them would 
render that void which the Board and court have affirmed to be valid; 
hence the decree must be construed, if possible, so as not to make void 
that which has thus been affirmed as valid, whether the construction be 
as to patent or latent ambiguity. In doing this, so far as ascertaining 
the boundaries is concerned, that which is certain should be preferred 
to that which is uncertain. 

Now, as regards these boundaries, the sapiedacd decree seems to be 
ambiguous, but the ambiguity is mainly latent, and, wherein it is so, it 
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may be explained by matters dehors the decree or the documents re- 
' ferred to therein. 

While there may be no uncertainty as to the ordinary meaning of the 
word “surplus” or “sobrante,” yet, when applied to land, it seems to me 
that it may embrace lands differing in condition or status, although it 
is strongly maintained thatit cannot. The ordinary definition of “sur- 
plus” is that which remains when use is satisfied ; excess beyond what 
is prescribed or wanted—overplus. Now, was the land confirmed sur- 
‘plus of vacant public land which was left of the general tract out of | 
which the said five ranchos were to be satisfied, and which was never 
within the exterior bounties mentioned in the governor’s grants of the 
said surrounding ranchos, and bounded by their exterior boundaries ; 
or was it surplus of those ranchos, or any of them—that which should 
remain of the larger tracts when the quantity to which the donees were 
severally entitled should be satisfied—bounded by said ranchos after 
they should be measured off and segregated ? , 

The decree does not clearly state of what the land confirmed was sur- 
plus. But itisinsisted that what here may appear to be ambiquitas latens 
and subject to explanation by extrinsic evidence is explained by subse- 
quent terms in the decree, and no other evidence is admissible; that _ 
wherein the decree describes the surplus as that “ which on the 23d day 
of April,A.D.1841,.... . existed, lying between the tracts known 
as ranchos of San Antonio,” etc., the board and court necessarily meant 
a tract of vacant public land, in the sense of lying without the exterior 
boundaries named by the governor in the grants of said tracts, and 
hence surplus of the general tract of public land out of which the sev- 
eral ranchos mentioned were taken, and bounded by their exterior 
boundaries; that in describing the land as surplus, which existed in 
1841, lying between tracts known by the names mentioned, those tracts 
must have had known boundaries, and that a grant of quantity which 
might be located anywhere within the exterior limits mentioned would 
not have been referred to as.a known tract. 

But it will be seen that these subsequent terms necessarily lead for 
explanation and certainty to matters outside the decree itself. To as- 
certain what surplus existed in 1841, we certainly must look to matters 
not set forth in the decree. Were the ranchos mentioned grants from 
- the Mexican government? Were they completed grants? Were they 
grants by names of places, or by specific boundaries, or of quantity 
within larger exterior limits? If of quantity, had they been set off and 
segregated? If not, what were their exterior boundaries? These and 
divers other necessary questions are not answered by the decree, and 
the decree itself necessarily refers us to extrinsic matters. This is latent 
ambiguity, and the decree is by no means peculiar in this respect. 

It is well settled that even the instruments referred to in the decree 
cannot be read to vary the natural import of the language used, if there 
be no uncertainty therein, nor to control the description of boundaries 
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are certain and free from ambiguity, but only to explain an ambi- 
guity (United States v. Halleck, 1 Wall., 455; decision in San Jacinto 
Nuevo y Potrero, above cited), and the same may be said of all ex- 
trinsic evidence resorted to. | 

Now, looking at the petition and grant referred to in the decree we 
find that the Castros petitioned for “a piece of vacant land which is sit- 
uated ontheimmediate limits (tmmedtaciones) of San Antonio,San Pablo 
Pinole, the farm (rancho) of Valencia, and the farm of Moraga, which | 
land is the overplus (sobranite) of the ranchos aforesaid.” Here we find 
the land described as both “vacant” and “ sobrante”; but in terms as 
sobrante of the ranchos mentioned in the petition. What is meant by 
the word “ vacant” as used in the petition? Does it mean land that 
was vacant in the senseof not being or having been within the exterior 
limits of any of the ranchos mentioned, or vacant in the sense that it — 
was not occupied by any of the grantees of the said ranchos, nor 
claimed as being included in the quantity to which they were respect- 
ively entitled and hence subject to grant? It would appear from the 
further description thereof, “ which land is the overplus (sobrante) of 
the ranchos aforesaid,” that the latter was meant. 

The governor granted to the Castros the land of which they made 
mention in the petition, and by no other description than that which — 
they had employed, holding them “under obligation to present them- 
Selves anew, accompanied by a map of the land, se soon as the bound- 
aries of the neighboring ranchos should be regulated.” 

It would appear from this that the boundaries by which the tract was 
_ to be defined were not then fixed and certain, and that the lines of the 
neighboring ranchos had not then been regulated 

As has been explained, San Antonio was a grant by boundaries, 
which were as certain then as now; but San Pablo, Pinole, Acalanes, | 
and Laguna de los Palos Colorados were grants of quantity, which 
quantity had not been segregatedin1841. Enough appears in the rec- 
ords of the land commissioners to show that as San Pablo and Aca- 
lanes were claimed and occupied in 1841, there was land in the locality 
named by the Castros which would not be taken to satisfy the quan- 
tity to which these grants were respectively limited. 

The establishment of the Castros, owners of San Pablo, was on the 
part of the rancho adjoining the bays of San Francisco and San Pablo, . 
andthatof Valencia was considerably east of the western exterior bound- 
ary of the large tract. It was well known that there was more land 
- lying between these ranchos as thus possessed than would be required 
in satisfying the quantity to which the respective donees were enti- 
tled. The northern limit of Moraga’s rancho would not interfere with. 
- this sobrante. The boundaries of San Antonio and the exterior bound- 
daries of Pinole, as defined in the grant 1842, were natural objects ; 
and if surplus was thrown off of neither of them there would still be a 
large tract between them, surplus of San Pablo and Acalanes. Now, 
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if all the exterior boundaries of San Pablo, Acalanes, and Moraga’s 
rancho were clear, then there would have been no difficulty in present- 
ing a map of the sobrante asked for, if it was composed of a tract 
bounded by the exterior boundaries of the five ranchos mentioned. 
But it does not appear that it was customary to regulate exterior bounda- 
ries of grants of quantity in the sense of establishing them permanently, 
Consideration was, of course, to be given them, so far as to locate the 
quantity granted within them: but I think it cannot be questioned that 
the boundaries to be regulated were such as defined the quantity of the 
land actually granted, and remained as the boundaries of the land to 
. which the donee was legally entitled under the grant. 

This seems to be the view taken by the Board and the court; for in the 
finding of facts the commissioners say that Alvarado issued a grant to 
_ the petitioners “requiring them to report a plat of the same as soon as 

the adjoining ranchos could be surveyed and the extent of the sobrante 
ascertained, which survey has not been had of said ranchos so as to 
enable the petitioners herein to define with certainty the boundaries of ' 
their said sobrante.” If the exterior boundaries of the adjoining ranchos 
were the ones to be regulated, then that could have been done much 
better in 1841, when witnesses were living who would be more likely to 
know of them than those that can be produced at this late day. More- 
over, if the Board had supposed that such boundaries were to be regu- 
lated, then it was their duty to fix the boundaries with as much cer- 
tainty as the case would admit, and having the governor’s grant of the 
said ranchos before them, and living witnesses to point out their bounda- 
ries, they would have found them and set them forth in thedecree. But 
they found that the boundaries to be regulated were to be ascertained by 
surveys. Nosurvey, to this day, has been made of those exterior bounda- 
ries of the grants of quantity. When willthe surveys that were to make 
these boundaries clear and develop the extent of the sobrante be made, 
if the exterior boundaries of the grants were the ones intended ? There 
will have to be further legislation by the government to accomplish 
this, for there is no provision for surveying other than the land con- 
firmed by the decrees of the Board of Land Commissioners and the 
courts, and the five ranchos have been surveyed and patented. Un- 
doubtedly the governor referred to the regulation of boundaries that 
took place under the Mexican land system upon juridical measurement, 
for that was the “regulation” of boundaries required by law and or- 
dinance, and which usually was expressly provided for in grants. In 
all cases in which the juridical measurement had not been bad under 
the Mexican government, this duty of measuring and segregating the 
lands granted was transferred to and devolved upon our government; 
and it is fully performed by our final surveys and patents. Our official 
surveys take (or rather fill) the place of the juridical measurement re- 
quired under Mexican law. This has been settled beyond question 
by the decisions of the supreme court. It would therefore appear that 
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the boundaries to be regulated or the surveys to be made, which were 
to develop the sobrante granted and show its boundaries and extent, 
are those carried into the patents of the said ranchos. 

But suppose this viewshould be incorrect ; then, looking into the con- 
dition of the surrounding ranchos in 1841, no independent, vacant tract, 
with certain boundaries can be found. The San Pablo grant was to be 
located within the following limits, taking the description in the gov- 
ernor’s concessions of 183£ and 1835: ** Bounded by the ranchos of San 
Antonio and El Pinole, and by a portion of the port of San Francisco.” 
The southeastern boundary, according to these calls, was clearly not 
definite and certain. It is suggested that the disefio accompanying the 
petition will make the southeastern boundary more certain, but exami- 
nation thereof throws very little light on this matter. It will not indi. 
cate from what points on the boundaries of E] Pinole and San Antonio 
a line should be drawn to form this boundary. The map or diseiio here 
referred to is found in volume 2 of maps, Land Commission Records, 
page 421, on which the southeastern portion of the tract, within which 
the quantity was to be surveyed, is limited only by the border of the 
map. 

The southeastern exterior line of Pablo, drawn on the Boardman map 
attached to the objections of Edson Adams, does not agree with that 
drawn by the surveyor-general upon the connected map hereinbefore 
referred to. So it seems that, with all the light afforded by the sur- 
veyor-general’s office, and by actual examination in the field (see sur- 
veyor-general’s certificate on connected map), skilled surveyors cannot 
to-day agree as to the southeastern exterior of San Pablo. 

In the third and fourth conditions, both in the decree of 1834 and 
that of 1835, the donees were to solicit juridical possession of the proper 

judge, who should measure the tract according to law, for the purpose 
of having the boundaries of the grant marked out, the surplus to remain 
to the nation for proper uses. 

But this measurement was not made by the Mexican government, and 
it devolved upon our government to finish the work that was left nndone 
by the former government. Our government has measured the quantity » 
and given it certain boundaries. Were not these certain boundaries the 
one that the governor and the Board referred to as requiring regulation 
in order to define the boundaries and show the extent of the sobrante 
granted and confirmed, rather than boundaries that are never to be reg- 
ulated in the sense of being accurately surveyed and established, that 
are Shown to be uncertain and possibly impossible of ascertainment? - 

Again, take Valencia’s rancho, Acalanes. The governor’s grant de- 
scribes it as “the tract of land known by the name of Acalanes, bounded 
by the ranchos of San Pablo, San Antonio, and El Pinole,” 

It is contended that the large tract out of which the quantity granted 
to Valencia was to be measured was not bounded by San Pablo, not- 
withstanding the calls in the grant; because in limiting the quantity in 


200 DECISIONS RELATING TO THE PUBLIC LANDS. 

the fourth condition, and directing the iudge who should give Valencia. 
possession to measure it comformably to ordinance, the overplus remain- 
ing for the use of the nation, ete., it was said that the tract to be meas- 
ured was “one league in length by three-quarters of a league in width, 

according as is explained on the map,” which was with the record of 
proceedings; and the map had written on its margin that the place asked 
for was “situated between the arroyo Galindo and the arroyo Grande,” 
_ those strearas being delineated on the map or disefio. In other words, 
that the map, on which was sketched the country to the northwest as 
far as the coast, should control, instead of the aforesaid calls of the 
grant, because it showed the situation of the three-quarters of a square 
league that was granted as being between the arroyos aforesaid. Upon 
this showing it is insisted that.a vacant tract is developed between the 
line formed by those two arroyos (Galindo being a tributary to the arroyo 
Grande or San Pablo Creek, with junction southeast of the claimed 
southeastern exterior line of the rancho San Pablo) and the southeastern 
_ exterior of San Pablo. | 

Now, if this were true, there would still be the uncertainty as to San 
Pablo’s southeastern boundary; and itis not clear how this boundary 
could. be “regulated” so as to define such tract. But the vacant tract 
disappears, admitting the’arroyos Grande and Galindo to be the north- 
western exterior boundary of Acalanes, for then the southeastern ex- 
terior line of San Pablo becomes certain, and comes up to said arroyos. 
The grant of Acalanes ought not to be held repugnant in its terms if 
they cau be made harmonious. Then if the arroyos Grande and Galindo 
are the western and northwestern boundaries of Acalanes, the call ex- 
pressed in the grant for San Pablo as a boundary should not be repug- 
nant thereto; and as the southeastern boundary of Pablo was uncer- 
tain, this call brought it to the arroyos aforesaid. But I look upon the 
language of the fourth condition in Valencia’s grant as simply a more 
specific designation of the locality in which the quantity was to be meas- 
ured, and not as contradicting the generai boundaries within which it 
was to be located. 

It follows, then, that the mentioned ranchos had coterminous bound- 
aries, and that the land confirmed was the surplus of some of them 
that should be defined by their boundaries as established or regulated 
by final survey. 

This fulfills the legal proposition that the grant, having been con- 
firmed as valid, necessarily has definite boundaries; and this was its 
condition in 1841, under the well-known rule that in law that is certain 
which is capable of being rendered certain. Any other conclusion would 
result, is seems to me, in inextricable confusion. . 

It is contended that the tract confirmed could not have been sobrante 
of any of the grants, because the grantees had the right of possession of 
the entire tract until segregation of. quantity, and hence the Castros 
could not have had possession of other than land not within the exterior 
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boundaries of the grants of quantity. Such an objection might be made 
to any grant of sobrante; still sobrante grants have been confirmed, sur- 
veyed, and patented. While it is true, as held by the supreme court in 
Van Reynegan v. Bolton (5 Otto, 33), that the right to make selection 
of the quantity granted rested exclusively with the government, and 
could be exercised only by its officers, and that until segregation the 


 ’ grantee had the right of possession of the entire tract within which the 


quantity was to be measured, yet the discretion to be exercised by the: 
officers charged by law with the execution of decrees in such cases was 
not arbitrary but reasonable, and was to be so exercised, in view of the 
record of the case, the situation of the land, the improvements and pos- 
session of the donees, and all other circumstances proper and necessary. 
to be considered, as to fulfill the intent and requirements of the decree 
and thus do substantial justice between the United States and the con- 
firmees. | 

For example, no survey would be deemed a proper one that excluded 
the improvements and actual possession of the donee against his selec- ° 
tion of land thus improved and possesse1, provided it was within the 
boundaries ealled for. | 

Now, notwithstanding the donees of the grants of quantity in the | 
case night have had the right of possession to the limits of the-larger 
tracts, yet they did not object to the occupancy and possession of the 
Castros in this case. Why they permitted the Castros to occupy the 
land is not a matter of just concern of this Department. The Castros 
received a concession of a tract of vacant, surplus land, and the claim 
thereunder has been confirmed, and the regulation of boundaries of the 
neighboring ranchos has developed such a tract in the place called for 
in the grant and decree. Beyond this it is not profitable nor pertinent ; 
to inquire. . 


A tract or piece of land, no portion of which shall lie east of the _ . 


western line of Acalanes, or south of the northern line of Moraga, or 


" west of the eastern lines of San Antonio and San Pablo, or north of 


the southern line of El] Pinole, as those lines have been established by 
the final surveys and patents of said ranchos, will substantially fulfill 
the decree, and do justice according to the record of the case as between 
the United States and the owners of the sobrante grant. 

The next question for consideration is, should the survey of El So- 
brante embrace any portion of the rancho La Boca de la Cafiada det 
Pinole? - 

As regards the La Boca tract, it is contended by the owners of the 
sobrante title that it was a part of the sobrante which existed April 
23, 1841, and which on that date was granted to the Castros, and sub- 
sequently confirmed to them under the act of 1851; that asitis the duty 
of the surveyor-general to follow the decree of confirmation, he has no 
right to look at the fact that said tract has been patented in making 
survey of the sobrante ; that it is the duty of the Land Department, 
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under the act of 1864, to mee in the survey all the lands ineluded in 
- the decree. 

Against this the owners of the La Boae tract refer to the fact that 
the survey of their claim was ordered into court under the act of 1860 
{12 Stats., 33); that the owners of E] Sobrante intervened in that matter 
and were made parties thereto; that the decree of the court approving 
the final survey of that claim was entered by consent of all the parties. 
and that, therefore, the sobrante claimants are estopped from demand- 
ing that any portion of the La Boca shall be included in their survey, 
and your predecessor so decided. Cases are cited as supporting this 

proposition. 

As against this position, the sobrante owners, some of them at least, 

argue in effect that under the act of 1851 the land commissioners said 
courts had no jurisdiction to adjudicate upon title as between third par- 
ties, but only as between the United States anc elaimants; that the 
primary object of the said act was to separate lands owned by private 
individuals from the public domain; that confirmation under the act of 
1851 simply affirmed that the land embraced by the decree was private 

jand; that the patent of the United States under said act is but a relin- 
quishment of claim, or a quit-claim, to the tract confirmed, and record 
evidence of the action of our government upon the claim, operating by 
relation from the time when the claim was presented to the Board of 
Land Commissioners; that such patent is simply conclusive as between 
the United States and the claimants and the privies of the respective 
parties; that the district court of California, under the act of 1860, had - 
no greater jurisdiction, to say the least, than the tribunal created by the 
act of 1851, for ascertaining and settling private claims; that the matter 
before the court under the act of 1860 was simply upon the question of 
the correctness of the survey; in other words, to determine the question 
as to whether the survey was an execution of the decree of confirmation, 
' the same as that of the surveyor-general now under the act of 1864, or 
formerly under the act of 1851; that parties to proceedings before the 
court upon approval of a survey under the act of 1860 are only bound 
by the decrees, and estopped as to the subject-matter before and within 
the jurisdiction of the court, and that all questions of title between 
third parties claiming under grants of Mexican origin were necessarily 
referred to the judiciary; and cases in support of these propositions 
are cited. 

The foregoing statement is made in ariek to develop the positions of 
the contending parties in this matter. However, I do not think myself 
called upon, as I understand the case, to decide or express an opinion 
as to which is the correct one. It would undoubtedly be necessary to 
decide the question were it shown that the land patented as the La 
Boca de la Cafiada del Pinole was vacant, sobrante, land within the 
meaning of and embraced by the decree in the Sobrante case. To my 
mind not only is this not shown, but it seems to me that the records of 
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your office and of the surveyor-general’s office show beyond question 
that the land patented to the La Boca claimants was not vacant, so- 
brante, or surplus of any of the five ranchos mentioned, existing as such 
April 23, 1841, within the true intent and meaning of the decree of con- 
firmation of this case, 7 

The records prove with reasonable clearness that it was neither vacant 
nor sobrante at that time, and it was well said by one of the contestants 
in argument, that as the government has patented the La Boca, the © 
survey of the Sobrante should not, in any view of the case, invade such 
patented territory except upon clear proof that the land so patented is 
embraced by the decree of confirmation to the Castros. 

The question whether the La Boca was vacant and sobrante or surplus 
land of any of the ranchos mentioned in 1841, and is embraced by the 
decree of confirmation, is one to be determined by the officers or tribu- 
nal upon whom the duty of executing the decree is imposed by law; as © 
only vacant, surplus land, within the meaning of the decree, can be sur- — 
veyed. 

In the first place, the La Boca was not a grant of the surplus or 
sobrante of Ki] Pinole, or any of the other ranchos mentioned as bound- 
aries of El Sobrante. It was not a sobrante grant in any sense, accord- 
ing to its terms; but it was a grant of quantity to be surveyed within 
designated boundaries. 

The land commission record shows that Ignacio Martinez claimed to 
have received a grant of the place called El Pinole as early as 1823. 
He so represented to the Mexican authorities in 1834, stating that he 
had lost his title papers, and soliciting a renewal of the same. Record 
evidence was not found to support his allegations, and he was required 
to petition anew, which he accordingly did November 10, 1837, stating 
that as he had mislaid or lost the grant issued to him in 1823, and as it 
"was impossible for him to make it appear that such a grant had been 
made, he was under the necessity of making a second petition. In this 
petition he described the land as “ three sitios, which are ‘Cafiada del 
Pinol,’ and that which is called ‘La Hambre,’ straits of Carquinez, run- 
ning towards the ‘Mar de la Norte,’ that is called the Bay of Sonoma, 
adjoining the mouth of the same Cafiada del Pinole, as is explained in 
the adjoining plan.” For reasons set forth in the petition he asked for 
an additional league. (Record of Evidence, vol. 15, p. 427.) 

Thus it will be observed there was nothing in the archives of the 
Mexican Government in 1837 designating boundaries to the place known 
as El Pinole; and, as proceedings on the petition of Martinez were 
pending in 1841, when the grant was made to the Castros, and were not 
terminated until June 1, 1842, when the first and only recorded grant 
to Ignacio Martinez was issued, it follows that El Pinole had no bound- 
aries recognized by the Mexican Government in 1841, and consequently 
that the boundaries declared in the grant to Martinez in 1842, are the 
true boundaries of El Pinole, within which the four leagues granted.to 
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Martinez were to be surveyed, and within which the boundaries of quan- 
_ tity were to be regulated, as provided in the grant and decree in the 
Sobrante case. That these boundaries did not include La Boca de la 
_Caiiada del Pinole will appear from what follows. 

_ While proceedings were pending upon the petition of Tenses Mar- 
tinez, Felipe Briones, on the 24th day of July, 1839, petitioned for a 
grant of the place known by the name of El Pinole, statin g that it was 
then more than ten years that he had possessed said place, comprising 
three “ sitios de ganado mayor,” more or less, as designated upon the 
plan accompanying the petition. Briones further alleged that he had 
built a house on the land prayed for, ‘‘ planted a garden of much con- 
sideration, and cultivated some lands,” by which and “some milking 
cattle” he had maintained his family, composed of eighteen persons. 
This petition was referred to Ignacio Peralta, a justice of the peace, 
' who reported thereon July 29, 1839, that the rancho of E] Pinole had 
been occupied by Don Ignacio Martinez since 1824, by order of the gov- 
ernor pro tem., Don Luis Arguello, and that Briones, in his petition, did 
not make mention of the land that he(Briones) had occupied, called “ El 
Corral de Galindo,” where he kept his cattle, and hence that it would 
appear as though his petition operated injuriously by asking for the 
Cajiada del Pinole, and not stating that he held the aforesaid “ Corral 
de Galindo.” Peralta further reported that Briones went on the land 
under an arrangement with Martinez, entered into in 1831, the parties 
‘‘acreeing that their ends should meet”; that Briones “ should assist 
at rodeos, and place his small houses immediate for company.” 

The report of Peralta does not make it clear whether Briones intended 
to procure a grant for all the land occupied by Martinez and himself, 
or only for that occupied by himself, giving the land he desired the 
_ wrong name. But the tract called ‘“ Corral de Galindo,” embraced a 
part of the Cafiada of Pinole and it is probable that Briones intended ~ 
to ask for the land occupied by himself, known as well by the name of La 
Boca de la Cafiada del Pinole and San Felipe, as Corral de Galindo, as 
facts hereinafter mentioned will show. However thismay be the mat. 
ter of the several petitions was pending when the governor made the 
_ grant to the Castros, and was not finally settled until more than a year 
afterward by the issuance of grants to Martinez and the widow of 
Briones, respectively (Briones having died about the year 1840). That 
the governor considered Briones entitled to the land occupied by him, 
‘and so decided before he issued a grant to Martinez; that Martinez SO 
understood the matter, and acquiesced in the governor’s decision; and 
that it was well understood that the tract known as La Boca de la Cafi- 
ada del Pinole,-in the possession of Briones, was not included within 
the exterior boundaries named by the governor in his grant of El Pi- 
nole to Martinez, will appear from the following: 

On the Ist of June, 1842, evidently in view both of the petitions of 
Martinez and Briones, and of the report of Peralta, the governor, Alva- 
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rado, who made the grant to the Castros, issned a grant to Ignacio 
Martinez. In the concession of that date, the tract within which the 
quantity was tobe surveyed was described as “commencing at the mouth 
of the Cafiada del Pinole, eastwardly along the same until it adjoins 
with the Corral de Galindo, from this place to La Cafiada de la Hambre, 
and from thence to the straits of Carquinez.” 

In the formal title issued the same day the four square leagues granted 
were to be surveyed within the following boundaries: “ By the name of 
Pinole, its limits being from the mouth of the ravine (Cafiada) of the 
same name, in an easterly direction by the same until it joins with the 
‘Corral de Galindo; from this place to the Cafiada de la Hambre, and 
along the same to the straits of Carquinez, the boundaries to terminate 
at the mouth of said Cafiada del Pinole into the Bay of San Francisco.” 

Evidently this description was not to include the “ place” called ‘Cor- 
ral de Galindo,” otherwise La Boca, etc. The ravine (Caflada del Pi- 
nole) was to be followed until it adjoined with the “ Corral de Galindo; 
from this place to the Caiiada de la Hambre,” etc. 

The same facts appear, and are placed beyond dotbt by the language 
of the grant to the widow Briones, made twenty days after the grant to 
‘Martinez. 

The grant to Maria Manuela Valencia, widow of Briones, was made 
upon her petition of the 8th of June, 1842,.in which she set forth inter 
alia that she was the “ widow of the late Felipe Briones, and established 
in the mouth of the Canada of Pinole (en la Boca de la Cafiada del Pi- 
nole)”; that for more than eleven years she had “lived in peaceable pos- 
Session of said place, with a considerable amount of stock, consisting of 
four hundred head of cattle, having also an adobe house, and more than 
one thousand grapevines, together with some fruit trees”; and she prayed 
the governor to concede to her “the legal ownership of the said place, con- 
taining three square leagues, as shown by the accompanying disefio.” 
The accompaning disefio distinctly ealled for the land of Ignacio Mar- 
tinez asa north western, northern, and northeastern boundary (see Record 
of Maps, vol. 2, p. 489), Her allegations accorded with those of her hus- 
band in his petition of 1839 as regards possession and the length of time 
that the Briones family had occupied the place, as also with the report 
of Peralta upon the petition of Briones. The widow’s petition, having 
been referred to the proper judge for investigation and report, was pre- 
sented to sgnacio Martinez, adjoining owner, who stated concerning the 
Same, June 13, 1842, as follows: **The Senora Manuela Valencia, who 
petitions for the place, as shown by the annexed disefio, is worthy of 
being heard, and what she asks may be granted to her since it does not 
prejudice my land.” (The underscoring in the foregoing quotation is my ° 
OWN.) | 
On the 14th of the same month, the judge to whom the petition was 
referred, Guillermo Castro, reported that in view of the report of Igna- 
cio Martinez, the tract asked for might be. granted to the petitioner. 


: = 
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On the 21st of June, 1842, the land was granted to the widow of Bri- 
ones, the governor Stating that, in view of the petition, the foregoing 
reports, ‘and all other matters necessary to be considered (the other 
matters necessary to be considered undoubtedly included all the former 
petition of Briones and Peralta’s report thereon), Dofia Maria Manuela 
- Valencia is declared owner of the place named Boca de la Cafiada de 
Pinole, bounding with the rancho of Don Yguacio Martinez, with that 
of Don Julio Wil, and with that of Candelario Valencia”; and in the 
formal grant of the same date the land is described by the same bound. | 
aries, being limited in the third condition to three square leagues, as 
shown by the disefio, annexed, the sobrante remaining to the convenient. 
uses of the nation. (Exhibit 32, Adams, from the archives in the sur- 
_ veyor-general’s office.) In bounding the general tract out of which the 
quantity should be surveyed to Mrs. Briones with “ the rancho of Don 
Ygnacio Martinez,” the boundaries of El] Pinole, as declared by the gov- 
ernor a few days before in the grant to Martinez, were unquestionably 
meant. mf 

“When this claim was before the district court upon petition for con- 
firmation, the testimony of José de Jesus, son of Ignacio Martinez, was 
taken. Being asked what he knew in regard to the boundaries of the 
tract, the witness stated that on the north it was bounded by the rancho 
of Ignacio Martinez, father of the witness, called El Pinole; that the 

original map (disefwo) was made by him in 1841, and thatit was correct; 
‘that it was the original map presented by Dofiia M. M. Valencia to the 
governor when she petitioned for the land, and that he made it for that 
purpose; and that when he made it the houses, corral, and garden were 
on the rancho as represented on the map. The witness further stated 
that he became acquainted with the boundaries of La Boca by going 
over the land with a son of Mrs. Briones for the purpose of making the 
map; that he had lived on his father’s rancho since April, 1830, andrid- 
den over the La Boca rancho “thousands of times,” and that he was 
well acquainted with everything connected with it. (Exhibit 58, Blum, 
from archives in surveycr-general’s office.) 

From the foregoing I conelude that the La Boca rancho was not 
within the boundaries of El Pinole as established by the governor’s 
grant in 1842, the first official definition of the exterior boundaries of 
that place. And taking the facts above stated in connection with the 
testimony of William Richardson (vol. 5, 245, Evidence), C. Briones, 
and Napoleon B. Smitli (vol. 4, pp. 561 and 720, Evidence), delivered to 
the board in the case of El Pinole, and the location of the tract called 
Corral de Galindo, and the Cuchilla de Chemisal, as laid down on the 
connected map hereinbefore mentioned and on the official map of Mr. 
~ Minto’s survey, it would appear that the northern patented line of La 
Boca very nearly represents the calls of the grant and decree in the 
Pinole case for Pinole’s southern exterior boundary in this locality. It 
follows, therefore, that La Boca was not surplus (sobrante) of Ib] Pinole, 
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and as the district court decreed the claim of Mrs. Briones to be good 
and valid to the land known by the name of ‘‘La Boca de la Cafiada, 
del Pinole” to the extent of three square leagues “‘ within the boundaries 
so described in the grant and map on file in the records,” and as the 
grant and diseto call for Acalanes and Pinole for boundaries, and as 
Acalanes calls for Pinole as one of its boundaries, it necessarily follows, 
from the situation of these several grants, that La Boca was not sur- 
plus of any of the five grants mentioned in the grant to the Castros of 
1841, the presumption of law being that La Boca was located within © 
the boundaries called for in the decree of confirmation. 

Again, La Boca was not vacant land in 1841, withing the meaning of 
the decree of confirmation in the sobrante case. The evidence in the 
case of the La Boca upon petition for confirmation, as well as that of 
José de Jesus Martinez, hereinbefore referred to, and that of Peraltain 
his report, show a coutinued occupancy and possession from about 1831 
till long after April, 1841, by the Briones family, the widow continuing — 
in occupancy and possession after the death of her husband, and that 
the land was improved by them as alleged in the petitions therefor 
of 1839 and 1842. It was the very land occupied and in.the possession 
of her husband that Mrs. Briones petitioned for, and it makes no differ- 
ence whether it is called La Boca de la Cafiada del Pinole, San Felipe, 
or Corral de Galindo. 

- In the opinion of the Board in that case, it was stated that the deposi- 
tions on file showed ‘& long residence on the land by the grantee, and 
established very clearly a substantial compliance with the conditions of 
the grant, and that the only obstacle to confirmation was to be found in 
the proof of boundaries. The decree of the Board rejecting the claim 
was reversed by the district court, and the claim was decreed to be gocd 
_ and valid, and it has been surveyed and patented accordingly. 

It was manifestly against the policy of the Mexican government to 
grant lands to one party that were improved and in possession of 
another; and petitions were referred to the proper magistrate for the 
purpose of ascertaining whether they called for lands occupied by 
others. In the very matter of the petition of Martinez it is seen that, 
although he asked for land by the name of a place that might have em- 
braced the establishment of Briones, and Briones had no grant from 
the government, yet the possession of Briones was reco guized as well 
as that of Martinez, and the land possessed by him was carefully ex- 
cluded from the grant to Martinez. 

Now, as the governor recognized and protected the possession of Bri- 
ones; as that possession was continued by his widow, and was of the 
same land; as proceedings were pending before the government for a 
grant of this land at the time of the grant to the Castros ; aS upon the 
_ death of Briones the claim for the grant was continued in the name of 
his widow, she alleging the possession that had continued since 1831 ; 

and as the grant to the widow was made in view of all the seeeeT a 
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mentioned, and necessarily in consideration of the uninterrupted pos- 
session by the Briones family since 1831; it follows that the possession 
was not atrespass. The presumption is that the final survey followed 
the decree of confirmation ; that it embraces the quantity of land thus 
possessed as limited in the decree; that it correctly shows the bounda- 
ries thereof, and that the land was surveyed within the boundaries men- | 
‘ tioned in the decree; and, as the possession which continued from 183L 
was not a trespass, if extended to the boundaries of the claim as sur- 
veyed and patented; all of which results in this conclusion: That in 
1841 the land surveyed as the rancho La Boca de Ja Cafiada del Pinole 
“was not vacant. | | 

- ‘Finally, it seems to me that the Mexican authorities, having juris- 
diction in the premises, decided, in 1842, that the land known as La 
Boca de la Cafiada del Pinole was not embraced within any former 
grant. The reference of the petition of Mrs. Briones to the auxiliary 
judge of Contra Costa required him to report whether “the land re- 
ferred to belonged to any individual, with all other matters that may 
be necessary.” His report, as well as that of Martinez and that of Es- 
trada, the senor prefect of the district, and the action of the governor 
thereon in making the grant to Mrs, Briones, which, he stated, was in 
consideration of those reports, and all other matters necessary to be 
considered, amounted to a decision that the land granted was not in- 

cluded in any former grant. 
In view of the facts and the legal conclusions relative to this matter, 
it would be just as consistent to hold that the land surveyed under the 
grant to Martinez was vacant sobrante land in 1841, as to hold that that 
which was surveyed under the Briones grant was vacant sobrante land 
— at that time; and the survey of El Sobrante might as well include the 
one tract as the other. The grants of Pinole and La Boca are precisely 
similar in character, and were virtually the result of the final determi- 
nation of the same proceedings before the Mexican government pending 
and undecided April 23, 1841. 

I therefore decide that no part of the rancho La ‘Boca de la Cafiada 
del Pinole should be embraced in the survey of the rancho E) So- 
brante. | 

The Minto survey not only embraces the larger portion of the La 
Boca, but alsoa small part of the rancho Laguna de los Palos Colorados 
(Moraga’s claim) as patented, and does not include all of the land em- 
braced in the decree as herein construed. It is therefore set aside. 
The remaining question is with regard to the tract marked “ No 7” 

on the Boardman map, and as public land on the Minto plat of survey 
of El Sobrante. I do not consider that that tract lies between the five 
ranchos mentioned, within the meaning of the decree, and it will ac- 
cordingly be excluded from the final survey. . 

You will therefore direct a new survey to be made of the following 
boundaries: Beginning at post 8S. P. No. 67, at the terminus of course 
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No. 195 in the patented line of the San Pablo rancho; thence in @ 
direct line to post P. R. No. 4, terminus of course No. 4, in the patented 
line of El Pinole rancho; thence with the patented line of El Pinole to 
@ point therein at which the westernmost line of the rancho La Boca 
de la Cafiada del Pinole as patented extended northwardly intersects 
said line of El Pinole; thence with the patented line of the rancho La 
_ Boca de la Cafiada del Pinole to the point at which the western pat- 
ented line of Acalanes intersects the same; thence with the said line 
of Acalanes to the north patented line of the rancho Laguna de los 
Palos Colorados; thence with the last-named line and the same ex- 
tended west to the eastern patented line of the rancho San Antonio ; 
thence north, with the patented lines of the ranchos San Antonio and 
San Pablo to the place of beginning. 
The decision of your office 1s modified accordingly. 


eT 


ON APPLICATION FOR REHEARING. 


Rehearing will not be granted when the case is not brought within the rules and 
principles relating to new trials. 

On the merits the arguments and briefs do not show reason for dissent from the de- 
cision in the case. 


Secretary Teller to Commisstoner McFarland, April 4, 1888. 


The decision in this case upon its merits was rendered by my pred- 
ecessor on appeal from your office February 23, 1882. 

A petition for a rehearing on behalf of said rancho was made and 
filed on the 17th day of April thereafter. 

April 28, 1882, a motion to dismiss the motion for a rehearing was 
made by counsel for contestants and a printed brief filed. 

On the 7th dayof March, 1883, an oralargument was made before me 
in behalf of the petition for a Seheae ae. 

I have considered’ such argument and the brief submitted therewith. 
The case presented does not bring it within the rules upon which re- 
hearings are generally granted, nor do I think that any ground is dis- 
closed that, under the rules and well-established principles relating to 
new trials, would justify me in opening the case and directing a re- 
hearing. eee 

Counsel for the petition, in his oral cmapiont and brief submitted at 
that time, dwelt at length upon the merits of my predecessor’s decision- 
I have considered such argument and brief in that respect also, and 
have taken occasion to examine the briefs and papers used before my 
predecessor at the time of his said decision, and see no reason to dis- 
sent from the general conclusions and result reached by him. 

The motion for a rehearing is denied. 
20309—yoL 1——14 
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PRIVATE CLAIM—DECREE—SURVEY—PUBLICATION. 
RANCHO BUENA VISTA. 


When the decision of the United States district court confirming a private land claim 
was annouuced, but formal decree not entered, a decree nunc pro tunc has the 
same force and effect as if entered at the time of the decision. 

A survey of such a claim, approved by the surveyor-g eneral, is the official survey 
and must be taken as the foundation for perfecting the location. A survey made 
and published subsequently, without regard to it, is of no validity. . 


Commissioner McFarland to U. S&S. surveyor-general, San Francisco, Cali- 
fornia, April 9, 1883. | 


In the matter of the survey of the Rancho Buena Vista, Jesus Ma- 
-chado confirmee, it appears by reference to the record that the claim 
was confirmed by the Board of Land Commissioners; that the decree 
of the Board was taken on appeal to the United States district court 
for the southern district of California, and on the 1st of February, 
1856, a decision rendered by the court affirming the de cree of the Com- 
mission, but no formal decree of the court was signed or entered; that 
an appeal from said decision of affirmance was taken to the supreme 
court of the United States; that at the December term of said district 
court, 1856, upon the letter of the Attorney-General of the United States 
and stipulation on the part of the claimant and of the United States, a 
decree was entered dismissing said appeal and permitting the confirmee 
to proceed on the decree of confirmation as a final decree In the case ; 
that in pursuance of said decree a survey of the claim was made by 
United States Deputy Surveyor John C. Hays in September, 1858, and 
approved by Surveyor-General Mandeville October 19, 1858, and the 
plat and field notes thereof then or subsequently filed in the surveyor- 
general’s office; that afterwards a succeeding surveyor-general, over- 
looking the facts that a survey had been made and approved as afore- 
said, directed another survey of the claim, which was made by United 
States Deputy Surveyor Max Strobel in September, 1868. This last- 
mentioned survey was published under the act of July 1, 1864; no objec- 
tions were made thereto; it was approved by Surveyor-General Day 
March 25, 1870, and returned to this office under date of February 23, 
1871. | 
In 1875 United States Deputy Surveyor Goldsworthy, in subdividing 
T. 11 N., R. 3 W., made a relocation of the claim of Buena Vista. A 
connected diagram of the three surveys herein mentioned was transmit- 
ted here from your oflice with letter of December 29, 1881. 
The decree of confirmation by the United States district court being 
wanting in the proceedings returned with the Strobel survey, and the 
record therefore imperfect, action upon the survey in this office was 
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withheld. In the mean time the United States district court for the 
southern district of California having been abolished, and its jurisdic- 
tion, powers, and duties transferred to and imposed upon the United 
States district court for the district of California, the said last-named 
court, on April 15, 1879, in a decree entered nunc pro tune as of Feb- 
ruary 1, 1856, affirmed the decree of the Board of Land Commissioners 
and confirmed the claim in question to Jesus Machado, in accordanee 
with the decision of the United States district court, made on the day 
last above mentioned. 

Subsequently, on request of this office, a traced copy of the plat of 
the Hays survey was returned by your predecessor to this office.. The 
field notes of that survey have also been received. The plat shows the 
approval of the survey by Surveyor-General Mandeville, as above set 
forth. 

The case being now taken up for action, the question first arises as 
to the legal validity of the Hays survey, it having.been made before the 
entry of the decreeof confirmation. Anydoubtarising upon that ground 
applies equally to the survey of Strobel. 

That the decision of the court hearing the case was reached aid 
declared at the date named there can be no question. Appeal was 
taken from it, and subsequent proceedings founded upon it had, result- 
ing in the dismissal of the appeal and a supplemental decree declaring 
. itfinal. That the decision was made and announced is settled by the 
action of the court which succeeded to the jurisdiction, in directing the 
entry of the nune pro tune decree, by which the valid rendering of the 
decision confirming the claim is fully recognized. 

The principle upon which the entry of a decree or judgment nune pro 
zune is allowed is expressed in the rule that “the delay” (omission) 
“ofthe court shall prejudice no one”; andthe effect of such a decree is 
{with the exception of the rights of third persons, which it will not 
affect) that— 

It must be everywhere received and enforced in the same mannerand 
to the same extent as though entered at the propertime. (See Freeman 
on Judgments, 2d ed., §§ 56, 66, 67.) 

The Hays survey, then, as regards the status of the case at the time 
of its execution, being an authorized and valid proceeding, the effect of 
its approval by the surveyor-general upon the subsequent action in your 
office, relating to the location of the claim, is to be considered. The 
rule is well settled that upon the approval of the survey of a private 
land claim in California by the surveyor-general, his control over it 
ceases. It becomes the official survey of the claim, and as to its correc- 
tion, either by amendment or by new survey, the surveyor-general has 
no power of direction. The case has passed from his jurisdiction. 

In the matter of the survey of the Rancho Huasna, a survey was made 
by United States Deputy Surveyor Henry in February, 1859, and ap- 
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proved by Surveyor-General Mandeville November 4, 1859. Without: 
further action upon that survey (except its erroneous publication under: 
. the aet of June 14, 1860, it not coming within the provisions of that. 
act), another survey was made by United States. Deputy Surveyor. 

Harris in 1872, which was published under the act of July 1, 1864, after- 
wards amended by Surveyor-General Hardenburgh and returned to this. 
office. 

_ By the decision of this office of March 17, 1875, it was held that the: 

Henry survey of 1859 was the official survey in the case; that having: 
been approved by the surveyor-general prior to the passage of the act 
of July 1, 1864, under the mandatory provisions of that act, it must be- 
published in accordance therewith; that no question of convenience to: 
this office or the parties in interest, and no agreement between the claim-. 
ants and contestants, could warrant this office in disobeying the plain 
requirements of the law. Publication of the Henry survey, under the: 
act of 1864, was accordingly directed. On appeal to the Department 
this ‘caition was affirmed October 7, 1875. ' 

In the case of the Rancho Mission de la Purisima, the first survey: 
was made by United States Deputy Surveyor Terrell in November, 1860, 
and approved by Surveyor-General Mandeville April 9, 1861, but not. 
published. Surveyor-General Beale, succeeding Mandeville, amended. 
the Terrell survey, approved the amended survey, aud published it 
under the act of June 14, 1860. The published survey was returned to. 
this office and held to have become final by the publication, it not hav-. 

ing been objected to thereon. 

On appeal to the Department the honorable Secretary of the Interior: 
referred the matter to the United States Attorney-General and it was. 
examined by the Assistant Attorney-General, who gave the opinion that. 
the survey made by Terrell and approved by the surveyor-general after 
the passage of the act of June 14, 1860, his sole remaining duty was to: 
publish the plat in the manner specified in said act, and that so far as. 
correcting the survey was concerned he was thereafter functus officio. 

This opinion was adopted by the Department, and in accordance there-. 
with the decision in the Huasna case and the mandatory provisions of" 
the act of July 1, 1864 (the act of June 14, 1860, having been repealed), 
The Terrell survey was directed to be published under the act of 1864. 
as the official survey in the case. 

These decisions, as applicable to the present case, establish the official 
character of the Hays survey, and require its publication as the founda-. 
tion for perfecting the location; also the fact that the Strobel survey,, 
having been unauthorized, is of no legal force or effect. 

‘You are therefore instructed to give notice of this decision to the- 
parties interested, and, if no appeal is taken within the time allowed by 
the rules, to publish the Hays survey in accordance with the act of 1864,, 
aiid at the proper time make the usual return to this office. 
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PRIVATE CLAIM— BOUNDARIES—RES JUDICATA, 


RANCHO SANTIAGO DE SANTA ANA, 


oa 
‘ 


“Where the boundary of a claim is a river which has changed its course, cutting off a 
part of the claim, the change does not deprive the claimant of the excised land 
the boundary remains where the river ran at the date of the grant. 

A boundary which is to terminate at the sea- -shore, reaches its termination where; it 
intersects the line of ordinary high water, at the head of an inlet, or arm of the 
sea. 

‘The Commissiouer of the General Land Office has Sano to direct an investiga- 
tion, the taking of testimony, and a further report by the surveyor-general in the 
case of a survey, notwithstanding exceptions have not been taken thereto. . 

_ in case of contignous claims the Commissioner is not estopped by the adjudication 
and location of one, from determining a location of the other that may cause them 
to overlap. The previous decision is only res judicata as to the claim to which it 
relaies. It is made the Commissioner’s duty by statute to see that the .ocation 
of the claim under examination by him, conforms to the decree of confirmation 
as closely as practicable. Any conflict between the two locations must be de- 
termined by the courts. 


Secretary Teller to Commissioner McFarland, April 14, 1883. 


I have considered the matter of the survey of the Rancho Santiago 
de Santa Ana, Bernardo Yorba, and others, confirmees, on appeal from 
your decision of May 25, 1882. 

The survey in pesos was made in November and December, 1857, 
by United States. Deputy Surveyor Henry Hancock. It was approved 
‘oy Surveyor-General Mandeville, June 3, 1859, and published by Sar- 
‘veyor-General Stratton, in October, 1874, under the act of July 1, qe64 
(13 Stat., 332). 

No objections were filed before the surveyor-general within the time 
prescribed by the act. 

Mareh 4, 1878, John Huntly and others, as owners and residents upon 
jands belonging to said Rancho Santa Ana, filed protest and objections 
before Surveyor-General Ames against said Hancock survey, on the 
grounds that it wrongfully excluded, on the west and on the southeast, 
dJands which were embraced in the a Santa Ana grant, and ineluded 
by the juridical possession. | 

You state that the surveyor- eeneral transmitted to your office, 0 on 
January 4, 1879, the plat and field-notes of said Hancock survey, with 
his report eiereon, and also a report and sketch by United States 
Deputy Surveyor Minto.* The surveyor-general, in his report, stated 
that he refused to consider the protest and objections of Huntly and 
Others, for the reason that they were not presented within the time al- 
Jowed by law for that purpose; but he expressed an opinion, formed 
from personal examination upon the ground and from the report of 
said Surveyor Minto of an examination made by him, that the survey 
returned was erroneous, in that the survey as to the west line did not 
follow the bed of the river which was made the boundary of Santa 
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Ana; and as to the east line from the point on the estuary, it should 
follow the tide line thereof to the sea-shore, instead of crossing such 
estuary and continuing in a direct line to the shore as in said survey. 

Counsel having appeared for the claimants of the adjoining Rancho 
Las Bolsas and for the claimants of Santa Ana respectively, counsel for 
Las Bolsas filed objections in your office against the consideration of 
the protest of said Huntley and others, for the reason (among others) 
that it was not presented in time. 

Your office, however, in view of the doubts existing as to the true: 
bed of the Santa Ana River, and as to the proper location of the said. 
eastern boundary, under the authority of the act of July 1, 1864, afore- 
said, on the 3d day of July, 1880, instructed the’ surveyor-general to- 
notify the parties in interest and proceed to take testimony for the pur- 
pose of proving the location and course of the Santa Ana River in 1801, 
or as far back as the knowledge of witnesses might extend, and to show 
the changes that had taken place since that time in the courses of said 
river, and to designate such changes and courses so as to show the re- 
lation to the official survey; also to take proofs in reference to the 
character of the inlet and the said eastern boundary connected there- 
with, 

_ Counsel for Rancho Las Bolsas thereupon, in a communication to this: 
Department, asked for an arrest of the proceedings to be taken under 
the instructions aforesaid, upon the ground before stated, that no ex- | 
ceptions had been taken to suid survey within the prescribed time, and 
upon the further ground that because no exceptions had been taken by 
the claimants of either Las Bolsas or Santa Ana, they would not be 
parties to the record so as to enable them to appeal from the decision, 

‘present or future, of your office in relation to the survey. 

suly 14, 1880, this Department made a decision to the effect that your 
office had undoubted authority, under the act aforesaid, to require a 
further report from the surveyor-general, and to direct the taking of 
testimony touching the’survey, and as the inquiry instituted was for 

ho purpose of ascertaining whether the west line of Rancho Santa 

Ana did not lie to the west of the east line of Las Bolsas, as established. 
by the survey, the owners of the latter rancho were amoug the parties. 
interested and entitled to notice, to submit proofs, to be heard, and to 

‘apoeal from decisions adverse to their interest. 

Thereupon, under the instructions of vour office aforesaid, an inves- 
tigation was had of the matters submitted, and a large amount of testi- 
mony was taken before a special United States commissioner at Santa, 
Ana, near the lands in question, commencing October 11, 1880. Such 
testimony was taken on behalf of the aforesaid applicants for a resurvey,, 
but the claimants of the Rancho Las Bolsas and Santiago de Santa Ana 
iutroduced no evidence. At such hearing counsel appeared in behalf of 
Rancho Las Bolsas and of the United States, and for the claimants of 
the Rancho Santa Ana. | 
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The surveyor-general then allowed the parties in interest until June 
1, 1881, to file documentary proofs; and under that permission several 
exhibits were filed. The surveyor-general also instructed Duputy Sur- 
veyor Minto— 
~ To make such an examination of the ground as would enable him to 
report from topographical features as to the course of the river Santa 
Ana in the year 1801, or as far back as practicable, and as to the char- 
acter of the inlet as to its being tile-water or otherwise. | 

Surveyor Minto made the examination required, except as to the 
inlet, and whereupon the surveyor-general instructed Deputy Surveyor 
Richard Egan to make such examination. This duty he performed, and 
the reports of both deputies were duly filed. 

The report of the surveyor-general, made upon ail examination of the 
testimony upon the reports of Deputies Minto and Egan, and upon the 
documentary proofs in the case as to the western boundary, was in favor 
of a line beginning at station 78, on the northern boundary of Las Bolsas, 
and running southerly to the mouth of the present river Santa Ana by 
what he deems to be “the old river bed, . . . . designated on 
Minto’s sketch as the channel A, D, E, H.” 

You decide in favor of the Minto line from the point La Posa (station 
78) to the point of intersection with the present river marked D on the | 
Minto map, and to this extent you agree with the surveyor-general. 
From the point of intersection D your line follows the present river to 
the sea, while the surveyor-general, as we have seen, from D to the sea 
follows what he describes as ‘ the old river bed of 1823-4.” The line so 
preferred by the surveyor-general lies to the east of the present river, 
and gives to Rancho Las Bolsas many hundred acres more than the line 
followed by you. | 

Only a part of the eastern boundary line of Rancho Santa Ana is in 
controversy. As to this part both the surveyor-general and your office 
agree in favor of a line beginning at the “small butte at the head of 
the inlet, at or near the point marked B on the Coast Survey map (Ex. 
C),” and from that point following “the line of ordinary high-water 
mark along the west line of the inlet to the sea.” | 

From your decision an appeal has been brought in behalf of the own- 
ers of Rancho Las Bolsas, and for Irvine and others, to this Depart- 
ment. 

The Rancho Santa Ana is situated in Los Angeles County, California. 
As to its southern portion, itis bounded on the west by Rancho Las 
Bolsas, on the east by San Joaquin, and on the south by the ocean. 
This controversy relates only to the boundaries between Santa Ana 
and Las Bolsas on the west, and Santa Ana and San Joaquin on the 
east. | 

The respective dates of these several grants were as follows: Santa 
Ana, July 1, 1810; Las Bolsas, May 22, 1834; San Joaquin, May 13, 
1842, The junior grants, Bolsas and Joaquin, were, however, first sur- 
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veyed and have been patented. The official survey of the senior grant, 
Santa Ana, conforms to the patented lines of said junior grants. The 
Las Bolsas was founded upon a previous grant to Manuel Nieto, 1784, 
and the title was derived throught that grant; but the proceedings 
under the petition of Grifalba and the decree of confirmation in effect 
makeit a grant junior to Rancho Santa Ana. 

The Santa Ana claimants ask that the official survey shall be amended 
so as to include some fourteen thousand additional acres on the west and 
. about a thousand acres on the southeast. 

The Las Bolsas and San Joaquin claimants insist that such survey 
shall he maintained and confirmed by this Department. 

Counsel for Rancho Las Bolsas upon this appeal argues at length the 
proposition that the adjudication and location of the eastern boundary 
-of, that rancho in legal effect estops the claimants of Rancho Santa Ana 
from denying that it was correctly located and that the doctrine of res 
judicata must be applied. 

The same question was ably and elaborately arene in the motion 
before recited to arrest the proceedings which have resulted in bring- 
ing the case to its present standing in this Department; such question 
was decided by my predecessor adversely to the claimants of Las Bol- 
sas, and an order was made dismissing the motion. 

The question now in hand, and which I am required to consider is, 
what is the correct location of the poundartes of the Rancho Santa 
Ana? 

Independently of the location of the boundaries of Las Bolsas and 
San Joaquin, the claimants of Santa Ana have a right toa hearing and 
an adjudication of the location of that rancho. 


Section 7 of the act of July 1, 1864 (13 Stat., 334), provides : 


That it shall be the duty of the surveyor-general of California, in mak- 
ing surveys of private land claims finally confirmed, to follow the decree 
of confirmation as closely as practicable whenever such decree desig- 
nates the specific boundaries of the claim. . . . . And if shall be 
the duty of the Commissioner of the General Land Office to require a 
substantial compliance with the directions of this section before approv- 
ing any survey or plat forwarded to him. 

The Rancho Santa Ana was confirmed by specific boundaries, and It 
therefore became your duty to see that the survey as nade substantially 
~ complied with the decree of confirmation as to such “specific bounda- 

vies” “as closely as practicable.” This duty was independent of the 
action of your office in locating the boundaries of adjacent ranchos un- 
der their decrees of confirmation. The location of those boundaries can . 
not be regarded as res judicata, except as to those ranchos. The survey 
of the Rancho Santa Ana under the decree of confirmation must have 
come to your office and have been the subject of an express and inde- 
pendent adjudication. The boundaries of the other ranchos cannot now 
be considered “ except in the subordinate relation of consequences.” 
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Surveys must necessarily follow the decrees of confirmations, and pat- 
ents must conform to surveys as approved by your office (Rancho Entre 
Napa, 6 ©. 4.0.37). If, after all this has been done, it be found that the 
ranchos overlap and patented boundaries are in conflict, the question 
of title must then be determined by the courts. The patents to the sev- 
eral parties place them in those tribunals upon an equal footing. 

Since the title to these Mexican grants was never in the United States, 
such patents are in the nature of quitclaim. deeds only. By these pro- 
ceedings of survey and patent the United States does not undertake to 
determine the title. The title derived from another government, when 
thus in conflict, must be determined by the courts. (Miller v. Dale, 92 
U.S., 477; Adam v. Norris, 103 U. 8., 593; United States v. Morillo, I 
Wall. 709.) 

The fifteenth section of the act of March 3, 1851 (9 Stat., 631), under 
which these proceedings are had, provides that “any patent to be issued 
ander this act shall be conclusive between the United States and the 
said claimants only, and shall not affect the interests of third persons.” 
And the patents issued to the claimants of Las Bolsas and San Joaquin 
contain the clause that “ neither the confirmation of this said claim nor 
this patent shall affect the interests of third parties.” This clause was 
provided for by the act probably in anticipation of conflicts which must 
follow the proceedings aforesaid. (Rodriguez v. United Sta tes, 1 Wall., 
582.) | 

The difficulties which this case presents and the causes of the con- 
flicts I have referred to are well stated by Mr. Justice Miller in the ¢ Case 
above cited. He says: 

No.class of cases that come before this court are attended with so 
many and such perplexing difficulties as these locations by survey of 
coufirmed Mexican grants in California. Some idea of the difficulties 
which surround these cases may be obtained by recurring to the loose 
and indefinite manner in which the Mexican government made the grants 
which we are now required judicially to lovate. That government at- 
tached no value to the land, and granted it in what to us appears mag- 
uificent quantities. When the grant was made no surveyor sighted a 
compass or stretched a chain. Indeed, these instruments were proba- 
bly not to be had in thatregion. . . . . . ‘These difficulties have 
rather been increased than diminished by the act of (ongress of March 
3, 1851, and the course of proceedings adopted under it by the board of 
commissioners and the courts. Before this Board every person having 
a claim derived from the Mexican government appeared, and in his own 
way and to the best of his ability established hisright. . . . . But 
no other private claimant was made a party to the proceedings, and it 
may well be supposed, and indeed we know, that it has often happened 
that two or three claims for the same land ‘or parts of the same were 
progressing pari passu in the same court, and the land has been con- 
firmed to each claimant, and probably each has received a patent for it. 

I have been led to an examination of these questions at some length, 
because it is strenuously urged by counsel for Las Bolsas and San 
Joaquin that the line of survey of Santa Ana cannot now be extended 
so as to fall within the surveyed and patented lines of those ranchos. 
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The views thus expressed lead me to an examination of the survey 

and the consideration of the proper boundaries of Santa Ana under the 

‘decree of confirmation of that rancho. The western boundary will be 
first considered. 

The original petition for Santa Ana was in 1801, and the grant was 
made in 1810. Itis undisputed that the river Santa Ana formed the 
western boundary of the grant. The question of fact, and a very difficult 
one to determine, arises because of frequent changes in the bed of that 
river. Such changes taking place many years ago render it difficult to 
_ determine the actual course of the river at the time the grant was made. 
It hardly need be stated that asudden change in the course of a river 
by which part of the estate of one man is cut off and joined to that of 
another does not deprive the original owner of the land thus separated 
from his estate. Such change is known in the law as avulsion, and is 
the opposite of alluvion. ; 

The decree of confirmation of Santa Ana recognizes the fact of a 
change in the river. The petition for such decree ascribes the boun- 
daries as “commencing at the mouth of the river Santa Ana, where it 
empties into the sea; thence running up the bends and old bed of the 
eastern bank of said river.” And the decree on dismissal of appeal ad- 
judged that “the claim of the petitioners is valid, and it is therefore 
decreed that the same be confirmed.” The testimony shows that the © 
river as it existed in 1801 was changed, and a new channel formed by | 
the flood of 1811. A change took place in 1823~-’24 which produced the 
new or present river. The bed then left is known in the proofs and pro- 
ceedings as the river bed of 1823 and 1824, or the “old river.” 

Another old channel quite well defined lies a little more than a mile 
to the west of the present river; and still another, even better defined, 
lies much further to the west, being to the west of the present town of 
Anaheim. This last channel is evidently quite ancient, and was prob- 
ably the channel of the Santa Ana River long before the Santa Ana 
grant was made. In addition to these channels there are beds more or 
less defined which may have formed the channel of the river for a part 
of the distance at least between La Posa (station 78) and the sea, or 
they may have been “ wash-outs” or overflow channels formed at the 
time of very high water in the Santa Ana River. | 

The cause of these numerous changes will be seen by a glance at the 
report of Surveyor Minto, before referred to, who was required by the 
surveyor-general to examine the ground, and ‘‘to report from topo- 
graphical features as to the course of the river Santa.Ana in the year 
1801.” He says: . 

The Santa Ana River, where it forms the boundary between the 
Ranchos Santiago de Santa Ana and Las Bolsas, runs through a sandy 
plain with an average slope of about 10 feet per mile toward the sea. 

In times of high water the river rises to a level with the banks, at: 


times overflowing them and covering the land for great distances. The 
overflow, when continued for any length of time, forms auxiliary chan- 


DECISIONS RELATING TO THE PUBLIC LANDS. ‘O19 


nels somewhat varying in direction from the main river and from eack 
other, but of course flowing in a general way toward the sea. 

The light, sandy soil is carried down by the water in such quantities: 
that in times of flood the stream presents the appearance of a river of 
moving sand. Any obstruction at such a time might cause a change: 
in the main channel of the river, and all the topographical features. 
show that such changes have often occurred. 

But while it is very easy to see that changes in the bed of the river 
have occurred, it is extremely difficult to determine by observation 
whether, in many cases, a given channel has been theriver bed or only 
- an overflow channel. 

The formation of the country, considered in connection with te tes-- 
timony in the case, proves quite conclusively that the changes in the- 
river have uniformly been from west to east. 

The change of 1811 was proved before the Board of Land Commis- 
sioners. We are only interested in ascertaining what channel the river 
pursued next before that change. , 

In view of the conflicting opinions, and the difficulties which beset the 
inquiry, if the Hancock survey could be sustained by the evidence I 
should favor its approval; but since that survey, in pursuance of your | 
order, a large amount of testimony has been taken and careful exami- 
nations wade upon the ground; and after a careful consideration, I am 
satisfied that in view of all the proofs, as well those taken at the time 
of the Hancock survey as since, that survey cannot be sustained. 

I shall only refer briefly to the lines of that survey and the objections. 
toit. The Santa Ana River broke away from its channel many years. 
ago, at a point some 3 miles north of La Posa (station 78). From the 
point of departure the new channel was a considerable distance to the. 
east of the bed from which it then departed. Station 78 is on this old — 
~ bed; and although the point of departure was some 3 miles further up,. 
we are only interested in tracing the line of the old bed southward from 
station 78, as that is at the beginning of the boundary between Las. 
Bolsas and Santa Ana, and to this point also all the surveys agree. 

It is conceded that from station 78 (Exhibit D,) we must follow the old. 
bed for some distance, because the old bed is recognized as a boundary 
in the confirmation proceedings, not only of Santa Ana, but also upon 
_ the diseito of the Nieto tracts, of which Las Bolsas was one,and in the: 
proceedings of juridical possession of the last-named rancho as granted. 
to Catarina Ruiz. 7 

From station 78 to station 79, in the Hancock survey, the course is a: 
little south of east, nearly straight, and almost at right angles with the. 
course of the old bed at and north of station 78. The proof to my mind. 
is quite conclusive that the river never ran between those points (sta- 
tions 78 and 79). Station 79 is a point on the present river, as it has. 
been since 1825, Itis proved that the river of 1825 and the present river: 
are identical. Between these two points (78 and 79) there is an eleva- 
tion of ground, the highest point being about half a mile from station — 
7. Surveyor Ellis thinks this elevation 12 or 13 feet. The levels. 
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he took were what he calls “flying levels” and he does not claim them 
“to be accurate; but other proof in the case, taken with that of Ellis, 
-establishes the fact that the ground between the two points was high, 
cand that there was no reliable indication that the bed of the river was 
-ever there. It cannot be found, from all the testimony, that such line 
was ever the bed of the Santa Ana River; and that part of the Han- 
-«¢ock boundary or survey is evidently incorrect. 

Resuming again the line of the official survey, from station 79 to a 
point between stations 81 and 82, the survey follows the present river. 
It may be said that there is absolutely no proof in the ease to show 
that the old bed of the river was ever along or near that line. 

From the Jast-named point the line of survey leaves the present river, 
sand by various courses reaches an inlet of the sea at station 149. As 
‘to a part of this line, from near said station 82 to near station 118, there 
js evidence of the bed of a stream; but it is well established by the 
‘testimony of Surveyors Ellis and Minto that such bed is a washout 
“formed by the overflow of the Santiago Creek. Ellis had surveyed such 
ereek. It is astream running from the mountains in a southwesterly 
‘dlirection, crossing the Rancho Santa Ana and entering the river of that 
name, and is so located as to have naturally caused such bed or wash- 
out. 

As to the remainder of the line of survey there is little or no evidence 
of a river bed. 

As before stated, in the light of all the testimony in the case it is im- 
possible to approve the official survey. 

As regards the western boundary, it now only remains to be consid- 
ered whether the line fixed by Surveyor-General Wagner or the one 
found by your office shall be adopted—since I am satisfied that one of 
such two lines should be approved. 

As has been already stated, from said station 78 (marked A on sketch 
accompanying Minto’s survey to D on same sketch) your line and that | 
of the surveyor-general agree. D is the point of intersection with the 
-present river. From D to the inlet of the sea you pursue the present 
tTiver, while the surveyor-general from that point to the sea follows what 
the deems to be the old bed of the river, his line being indicated on the 
Sketch by D E H. 

I am Satisfied that the part of the line thus fixed from A to D is cor- 
rect, as shown by the evidence. Minto says that it is more distinctly 
marked upon the ground than any other channel, except that of the 
‘present river. The surveyor-general in his ee after referring to 
Minto’s report just cited, says: 

From the point D, however, the country has less grade, and the chan- 
nels are more numerons and less distinctly marked. There is one which, 

_ leaving D, runs nearly south to E, where it is joined by the slight de- | 


“pression followed by the survey of the. Rancho Santiago de Santa Ana 


from about section 110, and ene follows a swampy channel to the 
inlet H. 
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Minto himself, in reference to the line reported by the surveyor-gen-. 
eral, says: 

After passing the point D it is very difficult to arrive at any satisfac-.- 
tory conclusion. 

And again he says: 

After passing the point D I consider it impossible from topographical: 
data alone to arrive at auy definite conclusion as tothe channel of 1801 
or of 1825. The evidence relating to this part of the line is contradict- 
ory and indefinite, and it seems to me that the documentary evidence-~ 
of the archives affords the only solution of the question. 

Minto does not examine any such documentary evidence, but reports. 
in favor of continuing the line from D to H, indicated upon his sketch ; 
and the surveyor-general follows such report and favors such line. 

It will be found, however, by examination of the reports of Minto and! 
the surveyor-general, and the testimony in the case, that such line from. | 
D to the sea (H) has but little to support it. And the case is almost 
destitute of proof that the river ever ran east of that line. West of” 
that line, and between it and the present river, there are two or three: 
old beds quite well defined for some distance. ‘These beds depart from. 
the present river at several points west of D,and extend in a southerly 
direction. Itis quite probable that these beds and that at D were made- 
by overflows of the present river; and this view is strengthened by the- 
form of the river, which from D to the sea pursues a direction first. 
southwest, then south, then southeast, describing in its course nearly” 
an are (about one-fourth) of a circle, with convex side facing westward. 

It remains to conside1 whether the line of the river as it nowrunsfrom. . 
D to the sea, fixed by you as the correct line of the survey, is sustained 
by the proofs. 

The present river is the river of 1825, formed by the change of 1823-- 
24, The break which then formed the new channel was several miles.. 
above La Posa (station 78). The other great change was in 1811; and 
we are inquiring for the river or bed of the river as it was in 1810—the: 
year of the concession of.rancho Santa Ana, 

1t is not proven that the change in the course of the river was of its: 
entire length from the point of departure to the sea at the time of either~ 
change. The latest of those changes was so long ago that the oldest- 
witnesses were then quite young, and the oral proofs are conflicting, 
indefinite, and uncertain. The topographical examinations are quite: 
unsatisfactory. The old beds are many; they were formed long ago, 
and the nature of the soil is such that great changes must have taken. 
place in them since their formation. 

In this state of the case it is important to examine some of the “ aaa 
mentary evidence of the archives” referred to by Minto, but not con- 
sidered by him nor mentioned by the surveyor-general in his report... 
Of these the diseiio of the Ranclfo Bolsas is, | think, properly regardet. . 
by you as highly important. This map was made in 1834, and is referred. 
to in the decree of confirmation of Las Bolsas. It is drawn to a scaley, 
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and bears evidence of being more accurate than most Mexican disefios. 
It was made long before the present controversy arose, and is an im- 
partial witness. The several Nieto tracts areincludedin it. It shows 
the present river from a point far above the break from the old bed in 
1823-24 to the sea. The old bed, from a point that seems to be identi- 
al with the break aforesaid to a point where it unites again with the 
present river, is distinctly marked upon said disefio by dotted lines, and 
is designated ‘‘ Caja vieja del Rio” (the old bed-of the river). The old 
‘ted thus marked forms part of the boundary between Bolsas and Santa 
Ana, and the River Santa Ana theremaining part. The point La Posa 
(station 78) is about midway on this old bed, and shown on the disefio. 
From La Posa south to the junction with the river must be nearly the 
‘Same distance as from La Posa to D, on the Minto sketch. It should 
be stated that north of Bolsas lies another of the Nieto tracts, also 
bounded on the east by Santa Ana, and the part of the old bed as 
shown on the disefio north of Ia Posa forms part of the boundary be- 
tween Santa Ana and such other Nieto tract. Juridical possession of 
Las Bolsas seems to have been given in accordance with this disefio. 
The elm tree (alamo), from which a branch was broken, mentioned in 
the proceedings of juridical possession, seems to have been identical 
with La Posa (the springs), as described in the surveys. This diseifio 
being made in 1834, the year of the grant of Las Bolsas, and at a period 
So comparatively early after the conceded changes in theriver, entitles 
it to great weight as evidence in establishing the old bed of the river. 
‘This disefio is not consistent with the Hancock survey, nor with the. 
line south of D, fixed by Minto and approved by the surveyor- general; 
it is only consistent with the line from D, approved by you. 

No continuous channel is proved by witnesses or topographical ex- 
aminations to exist east of the present river; and i concur with you 
that— 

The weight of evidence is in favor of the Minto line from La Posa to 
its intersection with the present river, marked on the Minto map A.D; 
and that the channel as it shall be found located on the ground, with 
eoutinuation by the present river from the point of intersectiou to the 
sea, should be taken as the western boundary. 

The controversy with San Joaquin as to the eastern boundaiy of Santa 
_ Ana involves about one thousand acres of land. This body of land lies 
to the west of a navigable arm of the sea, recognized as such upon a 
Coast Survey chart submitted with the proofs, and known on such chart 
as Newport Bay. This arm disconnects the land from Rancho San Joa- 
quin, and it cannot be reached from the other parts of that rancho ex- 
cept by transportation across an inlet or arm of Newport Bay, or by 
passing for a considerable distance across the lands of Rancho Santa 
Ana. 

- The testimony of Andromio Sepulveda, a son, and Salisbury Haley, a 
son-in-law, of José Sepulveda, original grantee of San Joaquin, Domingo 
Yorba, son of José Antonio Yorba, grantee of Santa Ana, Eduardo Poyo- | 
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reno, and Antonio F. Coronel, proves that the inlet was recognized by. 
the original proprietors of the two ranchos as separating them, and that 
they occupied accordingly. It also proved that when San Joaquin was 
sold it was with notice to the purchasers that such bay and inlet formed 
the boundary between the said ranchos. 

The eastern line of Santa Ana, as described in the title papers, is quite 
indefinite; its terminal point, however, was the sea-coast. The line of 
official survey reached the inlet at a point below tide-water, being the 
small butte at the head of the inlet. There it should have stopped. 
Instead of that it crossed the inlet and included in Rancho San Joaquin 
the body of land already mentioned on the west side of the inlet. This 
was erroneous. When that point was reached the sea-coast was found, 
and the inlet and Newport Bay should have formed that part of the 
boundary between the two ranchos.—(United States v. Pacheco, 2 
Wall., 587.) 

The result thus reached as to the eastern boundary is vee in ac- 
cordance with the rights of the parties as understood and recognized by 
the original owners. 

The western boundary, as hereby approved, still leaves to Las Bolsas, 
as stated by you, about the quantity of land, seven leagues, originally 
granted to that rancho, including the part thereat granted by Catarina 
Ruiz to her brother, s 

{ approve your amendments to the official RELY ey and affirm your 
dlecision. 


—[—[—S— ol, 


PRIVATE CLAIM—SPECIAL JURISDICTION. 


PETER SHERREBACK CLAIM.* 


The United States circuit judge having attended and held a term of the district court, 
it will be presumed that the formalities prescribed by the second section of the 
act of March 2, 1855, to enable him to do so, were complied with, though not 
specifically appearing in the record; especially 20 as the provisions referred. to 
appear to be merely directory. 

As a judgment or order void for want of jurisdiction is no protection to parties or. 
officials acting thereunder, it is competent to examine as to the question of juris- 
diction; particularly when the snbject is not embraced in the general powers of 
the court; the jurisdiction being created by a special statute, for a special pur- 
pose. The record showiug the essential facts, the objection of want of jurisdic- 

tion will be overruled. 

Patent for a private claim in California cannot issue under Revised Statutes 2447. . 
That section only applies to cases where no provision is made for patent. The 
several acts providing for the contirmation of such claims i in California authorize 
patents to issue for ali confirmed claizos. 


Commissioner McFarland to U. 8. surveyor-general, San Francisco, Cali- 
Jornia, April, 1883. 

It appears from the record in the case of the Peter Sherreback claim, 

situated within the limits of the Pueblo of San Francisco, that applica-- 

* See 2 L. D., 364. 
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tion for the confirmation thereof, made to the Board of Land Commis-. 
sioners, was denied; but on appeal from said decision to the United 

States district court, before Hon. Ogden Hoffman, judge of said court, 
it was confirmed to the claimant for eight varas square by decree of” 
~ December 5, 1859 ; 

That a fbenerards 4 in the same court held by Hon. M. Hall McAllister, 
United States circuit judge, under section 6 of the act of March 2, 1855. 

- (10 Stat., 636), upon application on the part of the United States filed on 
the 26th of May, 1860, and upon hearing of both parties, by order of" 
June 2, 1860, the decree of confirmation was vacated and set aside, and — 

_ a new trial and hearing granted; at which, as directed by said order, 
both parties were to be permitted to present further proofs; said order- 
also recognizing a motion, on the part of the claimant, to retnstate the: 
decree of December 5, 1859, and setting the same for hearing, without. 
further notice, on the first Monday of July, 1860; 

That the motion to reinstate the vacated decree was heard in the dis- 
trict court held by Hon. Ogden Hoffman, district judge, on the 28th day 
of August, 1860, the United States and the claimant being represented,,. 
and denied ; 

That on the 20th day of June, and the 14th and 30th days of July, 1862, 
orders were made in said district court by Judge Hoffman, extending 
the time for closing the proofs in said case; the order of the 14th of’ 
July having been made on motion of claimant’s counsel, and it not ap- 
pearing upon whose motion the other two orders named were granted. 

It does not appear in the case that farther proofs were produced, or 
that a new trial or hearing was ever had therein, in pursuance of the: 
order of the court, by Judge McAllister, of June 2, 1860. 

On the 21st of October. 1882, the present claimants, by A. Everett: 
Ball, esq., their attorney, made application to your office for a survey of 
the claim, under the decree of confirmation of December 5, 1859, as. 
foundation for a patent of the same; alleging that the order setting 
aside said decree was void, etc.; which application was referred by you 
to this office, by your letter of October 21, 1882, for direction in the- 
premises. 

December 1, 1882, L. D. Woodworth, esq., entered appearance before: 
this office for an claimants, and, on the 21st of the same month, filed a. 

- brief and argument in support of their application for a survey and. 

patent, claiming: 

' That patent should issue under 2447 Revised Statutes; setting forth, 
as ground for the application, that the statute under which the court. 
was held by Judge McAllister, in which the vacating order was made, 

required as preliminary steps to be taken before a judge of the circuit: 
court could sit in the district court : 

First. That in his opinion the business of his own court must permit; . 
and that of the district court require it; 

Second. That a notice of thirty days must be given by the clerk cf 
the district court to the circuit judge; and 
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Third. That the district court must be engaged in the exercise of its 
appellate jurisdiction from decisions. of the Board of Land Commis 
sioners. | . 

And objecting: 

1st. That the evidence of the “opinion” required from the circuit 
judge is conspicuously absent from the record ; 

2d. That the record nowhere shows that the clerk of the district court. 


- gave the notice required ; 


od. That tbe only evidence in the record of the purpose for which the 
court was sitting,is the entry in the minutes of the openizg of the court, 
to wit, ‘‘for the trial of land cases”; but not showing that they were _ 
cases pending on appeal from the Land Commission, of which only the | 
court as constituted could have jurisdiction. | 

These objections are severally and forcibly urged by the counsel ; the 
summing up of the argument being, ‘‘ that the vacating order was ultra 
vires ; and that the decree of December 5, 1899, is in full force.” 

The question presented is as to the jurisdiction of the court, and the 
points of objection thereto uaturally divide themselves into those that 
relate to form, and that which has regard to substance. Of the former 
class are the first and second objections stated in the brief of the coun- 
sel; and of the latter, the third. They will be considered in their order. 

First. The section of the act referred to, under which the court mak- 
ing the vacating order was held, authorizes the circuit judge “at any 
time when, in his opinion, the business of his own court will permit and 
that of the courts of the northern and southern districts of California 
require” to sit in the district court, ete. 

It is hardly to be supposed that the circuit judge would attend and 
assume to hold the district court, unless tn his opinion the business of 
the two courts presented the conditions contemplated by the statute, 
On the contrary the presumption arising from his act forces the conclu- 
sion that he entertained the required opinion. The statute did not re- 
quire him to make either written proclamation or record of it. 

Second. The statute in the cases contemplated by it makes it the duty 
of the clerk of the district court “to give thirty days written notice to 
the judge of the court organized under this act,” (to wit, the circuit 
judge) ‘of the time and place of the sitting of such district court for 
the discharge of such appellate jurisdiction”; ete. ; 

The notice required was for the information of the judge merely; it 
had no relation to parties; and the judge having attended and held the 


term, it must be presumed that he had the prescribed notice. 


The same may be said of the holding the court by the circuit judge 
alone, which is not made a point of objection by the counsel. 

The statute provides that— 

In case the judge of such district court shall fail, from sickness or 


other casualty, to attend at such time and place, the judge of the court 
organized under this act is hereby authorized to hold said court, ete. 
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The circuit judge having, by himself alone, constituted the court, the | 


contingency enabling him legally to do so, though not set forth in the 
record, will be presumed to have occurred. 


With regard to what must appear in the record to justify and uphold 


judicial action, a distinction is made between the judgments of superior 
andinferior tribunals. The district courts of the United States, though 
their decisions are subject to review on appeal, are not, nevertheless, as 
to their construction, action, and ordinary jurisdiction, though the lat- 
ter is entirely statutory, inferior courts. 

In McCormick and wife e¢ al. v. Sullivant et al. (10 Wheaton, 192), the 
supreme court held, as per head-note: 

The courts of the United States are of limited jurisdiction, but they 
are not technically inferior courts: their judgments and decrees are 
binding until reversed, though no jurisdiction be shown on the record. 

It may be urged that the rule here stated applies to cases and sub- 
jects coming within the scope of their ordinary jurisdiction only. This 
will be considered further on. | 7 

In Grignon’s lessee et al. v. Astor et al. (2 Howard, 319), which was 
a case in a county court having probate jurisdiction, for license to sell 
the decedent's estate, one question being, whether the record sustained 
the jurisdiction of the court, the supreme court held as follows: 

The granting the license to sell is an adjudication upon all the facts 
necessary to give jurisdiction, and whether they existed or not, is wholly 
immaterial, if no appeal is taken; the rule is the same whether the law 
gives an appeal or not; if none is given from the final decree, itis con- 
clusive on all whom it concerus. 

Jt may also be fairly assumed, as to the objections under considera- 
tion, that the provisions of the statute upon which they are founded 
are merely directory; aud, the main object of the statute, the holding 
of the:court in the manner and for the purpose intended, having been 
attained, that its action cannot be defeated nor prejudiced by the want 
_ of literal compliance with the preliminary directions, if such want of 
compliance occurred. 

The following is the rule applicable to this view of the subject: 

When statutes direct certain proceedings to be done in a certain way, 
or at a certain time, and a strict compliance with these provisions of 
time and form does not appear essential to the judicial mind, the pro- 
ceedings are held valid, though the command of the statute is disre- 


garded or disobeyed.—(Sedgwick on Coustruction of Statutory and 
Constitutional Law, 316.) 

Directory acts are said to be those which are not of the substance of 
the things provided for.—(Id., note a, citing McKune v. Weller, 11 Cal., 
49, and see same note for examples of statues held to be directory.) 

Where the words are affirmative, and relate to the manne, in which 
power or jurisdiction vested in a publie body [and semble, a public offi- 
cer] is to be exercised, aud not to the limits of the power or jurisdiction 
itself, they may be, and often have been, construed to be directory; but 
negative words which go to the power or jurisdiction itself have never, 
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that Iam aware of, been brought within that category. A clause is 
directory, says Taunton, J., ‘when the provisions contain mere matter 
of direction and no more, but not so when they are followed by words 


of positive prohibition.”—-(Wells on the Jurisdictions of Courts, 56; _ 


citing Bladen v. Philadelphia, 60 Pa. St., 466.) 


The provisions contained in the act in aiserign in this case, prelimi- 
nary to the exercise of the jurisdiction conferred by it, are clearly within 
the rule as declared by the authorities here cited. 

The first and second objections of the counsel are overruled. 


Third. The third objection goes to the substance or subject-matter of © 


the order vacating the decree of confirmation; and though it has been 
held that courts, properly constituted, determine their own jurisdiction, 
and that their judgments are conclusive and binding upon all parties, 
courts, and public officers, until set aside or reversed on appeal by ju- 
dicial authority, I apprehend that there is some distinction to be made; 
that the broad rule here stated has application more especially to sub- 
jects of ordinary or general jurisdiction, aud that where the jurisdic- 
tion is special, as where created by special statute and directed to a 
special purpose, it should affirmatively appear by the record, tested by 
the provisions of the statute. Thereis such a thing as judgment void 
for waut of jurisdiction ; and if void, of course no judgment, and no legal 
protection to parties or officials acting under it. Whoever is called to 
execute it, must act upon his peril. (See Wells on Jurisdiction, quoted 
above, p. 11, and cases cited.) It must therefore be competent, when 
action is required having reference to a judgment or order founded upon 
a technical and special authority, to be exercised by a court specially 
constituted, to examine as to its validity. 

The statute referred to, under which the court granting the vacating 
order of June 2, 1860, was held, provides: 

That the judge appointed under this act [the circuit judge] shall from. 
totime . . . . form partof,and preside over, the said district courts 
[the district courts for the northern and southern districts of California] 
when either of them is engaged in the discharge of the appellate juris- 
diction vested in it over the decisions of the Board of Commissioners 
for the settlement of. private land claimsin the State of California, ete. 

And said judge is authorized to sit alone, and by himself constitute 
the district court in the contingency before considered. ‘ 

The record in the present case shows the following proceedings: The 
decree of confirmation of December 5, 1859, is headed in the usual man- 
ner, with a statement of the term of the court, the presence of the 
judge, and the title of the case; the latter being as follows: “Peter 
Sherreback v. the United States, No. 356.” It then proceeds: “This 
cause came on to be heard on appeal from the final decision of the 
Board of Land Commissioners to ascertain and settle the private land 
claims in the State of California,” ete.,and is signed, ‘Ogden Hofman, 
district judge.” 


t 
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The order of June 2, 1860, vacating the above decree is headed: “ In 
the district court of the United States, in and ror the northern district 
ot California.” The case is entitled,“ Peter T. Sherreback v. the United 
States, No. 356, district court, No. 795, Land Commission.” After pre- 
liminary recital it proceeds: ‘It is hereby ordered that the decision 
and decree heretofore entered in this court, In this cause, on the 5th 
day of December, 1859, be, and the same is hereby, vacated and set 
aside, and that there be a newtrial and hearing in this action,” &c. The 
order is sigued, “M. Hall McAllister, judge, circuit court United States, 
district of California.” 

The minute of the court, a certified copy of which is produced by the 
claimants, simply shows that the term was held by the circuit judge 
“for the trial of land cases.” The title and number of the case are 
given, with this eutry: ‘Order entered setting aside decree and grant. 
ing a rehearing.” 

The decree of sennematie: the order of June 2, 1860, vacating it, and 
the minute of the court above constitute the whole record as far as re- 
lates to the subject-matter of the jurisdiction of the court making the 
vacating order. The claimants do not seek to go back of the decree of 
December 5, 1859, but rely upon it, making it the object of their appli- 
cation. The statement in that decree, quoted above, shows ecplicitly 
that, in making it, the court was “ engaged in the discharge of the appel- 
late jurisdiction vested in it over the decisions of the Board of Commis- 
stoners for the settlement of private land claims tn the State of California” ; 
being the precise subject of jurisdiction as to which the circuit judge 
was authorized to sit and actin the district court. 

The order of June 2, 1860, was but a continuation of the former pro- 
ceeding, opening the case by vacating thedecree and granting a rehear- 
ing, with permission to the parties to produce further proofs, ete. This 
is shown by the title and numberof the case in theorder and itsexpress 
reference to the decree by its date. There was no new jurisdiction in- 
voked, and that exercised was that which the act expressly conferred 
upon the circuit judge when sitting as the district court. 

The jurisdiction being shown affirmatively by the record, the claim- 
ant’s third objection is overruled, and the order of June 2, 1860, held to 
be valid. | 

Patent could not issue in this case in any event under Rev. Stat., 2447, 
as supposed by claimant’s counsel. That section applies only to cases 
where no provision is made in the confirmatory statute for the issue of 
a patent. The several acts which have provided for, or had reference 
to, the confirmation of private land claims in California authorize the 
issuing of patents on all claims confirmed under them. | 

The application of the claimants is denied. It would seem that their 
remedy must be sought in the United States district court, under the 
order of the court granting them a rehearing in the case or otherwise. 

You will notify the parties interested or their attorneys of this de- 
cision, and advise this office of the date of giving such notice. 
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PRIVATE CLAIM—PATENT—JURISDICTION. 
RancHo CASMALIA. 


Where a survey has been approved and carried into patent, so far as the segregation 
of the private land claim is concerned this Department has exhausted its powers. 

If corrections are necessary by reason of mistakes or frauds, they must be sought for 
in the courts. 


Commissioner McFarland to U.&. surveyor-general, San Francisco, Cale- 
fornia, September 30, 1882. 


I have examined the case in the matter of the survey of the Rancho 
Casmalia, Antonio Olivera confirmee, and find the following facts to 
exist: i 

The rancho was first surveyed by United States Deputy Surveyor 
Terrell, in 1860, in which survey be located the southeastern. corner 
(which bevame corner C. No. 3 of the subsequent survey) in the en- 
trance of the Caiiada Verde, as he ascertained the same to be situated. 
The survey, however, not being approved another was ordered, and 
was also made by Deputy Terrell later in the same year. 

At about the same time he also made a survey of the contiguous Ran- 
cho Todos Santos, making one of the corners (T. 8S. No. 5) at the south- 
eastern corner aforesaid (C. No. 3) of the Casmalia survey. | 

Of the second survey of Casmalia made by Terrell, the northern 
boundary was by a line beginning at a rocky point on the sea-shore, 
called the Cerrito del Medio, at a post marked C. No. 1, and from thence 
running north 75° east 188 chains to a live oak tree marked C, and B. 
T. No. 2, and continuing ou the same course 18 chains farther, 206 chains 
in all, to a post marked C. No. 2. 

The east line was run from station No. 2 south 50° east 395.55 ene 
to an old post in the entrance of the Caitada Verde, marked T. 8. No. | 

5and C. No.3, being the southeastern corner aforesaid of the first survey. 

This oan Survey was approved and carried into patent in 1863. 

Partial surveys of the rancho have been since made by Deputy Sur-. 
veyors Harris aud Von Schmidt, the latter under instructious from your 
office, authorized by my predecessor, which surveys will be referred to 
hereafter. 

In 1876 a modified survey of the Rancho Guadalupe was made by 
United States Deputy Surveyor Thompson, and subsequently carried 
into patent. The second course of that survey coincides with the first 
course of the patented plat of Casmalia, running in reversed direction 
from CU. No. 2 south 75° west tothe sea-shore at C. No. 1, which is marked 
on the plat “High Rocky Point, El Morrito or Cerito del Medio (old 
corner).” | 

The case comes before me on application of the grant owners for a 
relocation of the northern and eastern boundary lines of the rancho, or 
the recognition of lines different ‘from those described in the patented 


® | 
230 DECISIONS RELATING TO THE PUBLIC LANDS. 


survey; in effect, to change the northeastern and southeastern corners 
so as to correspond substantially with the Von Schmidt survey, on the 
ground that the northern line of the patented survey is wrongly de- 
scribed, the live oak tree on the line, 18 chains from station C. No, 2, 
being in fact, as alleged, reached by a line north 63° 13’ east, and the 
corner at a distance from the Cerrito del Medio of 200.26 chains instead 
of by a course of N. 75° east and a measurement of 206 chains to the 
' corner, as in the patented survey, which would place the corner C. No. 
2 above five-sixteenths of a mile northeasterly from the patented cor- 
ner; and as to the southeastern corner C. No. 3 and T. 8. No. 5, that it 
is wrongly located, the entrance of the Cafiada Verde being as claimed 
farther to the northeast, so that the corner No. 3 should be placed about 
five-sixteenths of a mile northeasterly from the patented corner. 

The northeasterly and southeasterly corners, and the line from one 
to the other, are illustrated by Von Schmidt’s survey. 

But it will be observed that neither he nor Harris, whose northern 
lines very nearly agree, make the Cerito del Medio the starting point of 
their northern lines. The identity of the Cerrito del Medio is not con- 
troverted by any one. The claimant’s counsel says of it in his brief: 
“There is no question as to the location of the Cerrito del Medio.” Cer- 
rito means ‘little hill.” 

The point is described in the field notes of Terrell as “a rocky point.” 
It constitutes, as before mentioned, the southwest corner of the Rancho 
Guadalupe as located and patented, and is there designated as a “ mor- 
Tito” (little overhanging lip ), and is described in the report of I. C. Hop- 
kins in that case, made on personal examination, as “a bunch of dark- 
looking rocks overbanging the sea.” 

Taking the Cerrito del Medio, as located and sauedtonell as the 
. poiut of beginning, and running the northern boundary line on the 
course adopted by Von Schmidt and contended for by the claimants, and 
fixing the corner No. 2 at the distance indicated on Von Schmidt’s line, 
would locate the corner half a mile northerly from C, No. 2 of the pat- 
ented survey and seven-sixteenths of & mile northwesterly from the 
“corner No. 2 of Von Schmidt's survey and that distance within the pat- 
ented Rancho of Guadalupe. | . 

The same is true as to the survey of Terrell. If he had run from the 

cerrito on the course designated by Von Schmidt, instead of reaching 
his own or the Von Schmidt corner his line would have terminated as 
above. 

The only way in which Vou Schmidt and Harris could reach the cor- 
ner C. No. 2 as located by them, running the northern line upon the 
course adopted by them, respectively (N. 63° 15’ BE. and N. 63° 30/ E.), 


—. was by making their starting point on the sea-shore, not at the cerrito, 


the acknowledged corner, but nearly half a mile southeasterly from it, 
where no formation answering to a cerrito is shown or claimed to exist, 
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There can be no doubt that Terrell made an actual survey upon the 
ground; that he found and marked a live-oak tree upon his line, 138 
chains short of the corner he established; and though Von Schmidt pro- 
fesses to have found Terrell’s tree and stake upon a different course and 
line, it is not shown that the tree and stake described by Terrell are ab- 
sent from the line and course described by him, though a stake might | 
readily be removed. It ts easier to believe, under the circumstances 
appearing, that Von Schmidt was mistaken in his identification of the 
tree than to suppose that Terrell, an experienced surveyor and familiar 
with the locality, made the mistake attributed to him, and while run- 
ning one line described another largely variant from it, and that Deputy- 
Surveyor Thompson repeated lis mistake in the subsequent location of 
the boundary of Guadalupe. 

The southeastern corner, as located by Terrell in both of his surveys, 
was adopted by Harris in his survey as correctly located. It is made 
a corner, 2s befure mentioned, in the survey of the coterminus Rancho 
Todos Santos. 

The corner ‘as located by Von Schmidt, which the claimants contend 
for, is about a quarter of a mile within the patented limits of Todos 
Santos. | 

The result of the changes contended for by the claimants would be to 
place the eastern boundary line a quarter of a mile or more outside of 
the patented line, including lands settled upon and claimed as public 
lands; to include also within the Rancho Casmalia a parcel of the pat- 
ented Rancho Guadalupe on the northeast and a parcel of the pat- 
ented Rancho Todos Santos on the southeast producing conflicts with 
both these ranchos and with the settlers interested in the lands on the 
east over boundaries long since definitely and finally located. 

I see no valid reason for the change asked for., I am satisfied that 
the corners aud boundary lines in controversy are substantially cor- 
rectly located by the Terrell survey, as described in the field notes and 
patent; but if errors of the character claimed have been made, I see no 
way of correcting them here. The survey has been approved and ¢ar- 
ried into patent, and, as far as concerns the segregation of the private 
claim, this Department has exhausted its powers. 

If corrections are necessary by reason of mistakes or frauds they 
must be sought for in the courts. Thesurvey by Von Sclinidt is there-— 
fore rejected. 3 | 

The only change that can be directed by this office will be to close 
the ‘public surveys upon the lines of the private claim as patented. 
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RANCHO CORTE DE MADERA DEL PRESIDIO. 


Decree of Board of Land Commissioners confirmed claim by boundaries. 

Decree of United States District Court affirmed decree of Board ‘‘in all things”. 

Decision of Department (Delano, Secretary) vn appeal, directing a survey conform- 
ing to juridical possession, was linai upon the questions of quantity and bounda- 
ries (unless, within some rule of review, it could be properly opened for revision’, 
and it only remained to conform the survey to the decision. 

The technical objection to the survey made under this decision, as to manner of its 
execution not sufficient to impair its validity. 

Decisions of the Department of December 31, 1877, and May 3, 1880, revoked; and 
that of the Commissioner of September 18, 1878 (modified so as to exclude from 
the survey Peninsular island and the small island occupied as a military reserva- 
tion), affirmed. 


Secretary Teller to Commissioner McFarland, July 28, 1882. 


I have considered the application for reconsideration of my prede- 
cessor’s decisions of December 31, 1879, and May 3, 1880, in the mat- 
ter of the survey of the California private land claim known as Corte 
de Madera del Presidio, heirs of Juan Read confirmees.: This was 
a grant made by the Mexican authorities in 1834 to said Read, fol- 
lowed by juridical possession in 1835, which grant was duly presented 
to the Board of Land Commissioners in 1852, and was by that tribunal 
adjudged and confirmed by specific boundaries on the 18th of June, 1854, 

The decree is as follows: 


vs. 


HEIRS OF JUAN READ 
THE UNITED STATES. 


In this case, on hearing the proofs and allegations, it is adjudged by 
the commission that the said claim of the petitioners is valid, and itis 
therefore hereby decreed that the same be confirmed. The land of which 
confirmation is hereby made is the same on which said Juan Read re- 
sided in his lifetime is known by the name of-Corte de Madera del Pre- 
sidio; is situated in Marin County, and bounded as follows, to wit: 
Commencing from the solar which faces west at a point at the slope and 
foot of the hills which lie in that direction, and on the edge of the forest 
of redwoods, called Corte de Madera del Presidio, and running from 
thence in a northwardly direction four thousand five hundred varas to 
an arroyo called Holom, where is another forest of redwoods call Corte 
de Madera de San Pablo; thence by the waters of said arroyo, and the 
bay of San Francisco, ten thousand varas to the Point Taburon, said 
point serving as a mark and limit; thence running along the borders 
of said bay and continuing in a westerly direction along the shore of 
the bay formed by Point Caballos and Point Taburon, four thousand 
seven hundred varas to the mouth of the Cafada and the point of the 
«¢Sansal” which is near the estero lyingeast of the house on said prem- 
ises which was occupied by said Juan Read in November, 1835, and 
thence continuing the measurement from east to west along the last line 
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eight hundred varas to the place cf beginning; containing one square 
league of land, be the same more or less: being the same land described 
in the testimonial of juridical possession on file in this case, as having 
been measured to said Juan Read under a grant of the same to him; 
to which testimonial and the map therein referred to, and constituting 
a part of the espediente, a traced copy of which. is filed in the case, ret- 
erence is to be had. 
ALPHEUS FELCH, 
k. AUG. THOMPSON, 
| | Commissioners. 
Filed in office June 13, 1854. 


On the 14th of J anuary, 1856, in the United States district court the 
decision of the Board was affirmed on appeal in terms following: 


‘In the United States district court for the northern district ‘of Califor- 
nia, stated term, January 14, 1856. 


THE UNITED STATES, scat 
VS. 
HEIRS OF JOHN READ, APPELLEES. 


CORTE DE MADERA DEL PRESIDIO. 
TRANSCRIPT FROM BOARD OF COMMISSIONERS, NO. 497. 


On appeal from the final decision of the Board of Commissioners to as- 
certain and settle private land claims tn the State of California, 


DECREE. 


This cause came on to be heard at a stated term of court on appeal 
from the final decision of the Board of Commissioners to ascertain and 
settle the private land claims in the State of California under the act of 
Congress epproved ou the 3d day of March, A. D. 1851, upon the trans- 
clipt of the proceedings aud decision of the Board of Commissioners, 
and the papers and evidence on which the said decision was founded ; 
and it apvearing to the court that the said transcript has been daly filed, 
according to law, and counsel for the respective parties having been 
heard, it is, by the court, hereby ordered, adjudged, and decreed that 
the said decision be and the same is hereby j iu all things affirmed; and 
it is likewise further ordered, adjudged, and decreed that the claim of 
the appellees is a good and valid claim; and that the said claim be, and 
the same is hereby, confirmed to the extent and quantity of one square 
league, being the same land described in the grant, and of which the 
possession was proved to have been long enjoyed: Provided, That the 
Said quantity of one square league, now confirmed to the claimants, be (+ 
coutained within the boundaries called for in the said grant, and the ~ 
map to which,the grants refers, and if there be less than that quantity 
within the said boundaries, then we confirm to the claimants that less 
quantity. 

OGDEN HOFFMAN, JR., 
U.S. District Judge. 


' (Indorsed :) Filed January 14, 1856. 
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The United States having waived appeal this decree was made final 
by order of the court April 2, 1857, and in 1858 a survey was executed 
by Rk. C. Matthewson, deputy surveyor, embracing one square league 
within the given boundaries, which survey and plat were approved by 
United States Surveyor-General Mandeville, September 19,1859. Had 
this survey been regularly transmitted to you and a patent heen issued 
thereon under the thirteenth section of the act of March 3, 1851 (Stat. 9, 
p. 631), there would have remained no further question for this Depart- 
meut in the case. But on the 14th of June, 1860, Congress passed an 
act (12th Stat., p. 33) which the surveyor. general understood to require 
publication of the plat, and it was published accordingly. 

The district court also understood the act to confer jurisdiction upon 
it for the approval of the survey, and ordered it into court upon objec- 
tion filed by the claimants, and proceeded to final decree of approval in 
1865, but subsequently, on notice of the district attorney that he would 
move to dismiss the case for want of jurisdiction, the motion was ere 
the decree set aside, and the case dismissed. 

This closed the judicial proceedings, and remitted the survey for the 
action of the surveyor-general and this Department under the act of 
July 1, 1864. By the second section of that act the survey in question, 
not having been approved by the Commissioner or the court, was made 
subject to the provisions of section 1, which required publication, and 
‘proceedings thereunder-as set:forth in.the.act. This publication was 
had in 1868, and after objections filed, and full compliance with the 
" statute, the survey came before your office, with the opinion of the sur- 
veyor-general dated February 26, 1870, and on the Gthof May, 1571, the 
Commissioner rendered his final decision that the survey should be ap- 
proved, subject to the right of appeal within thirty days. _ 

Appeal was taken; and after full discussion the Secretary of this De- 
partment, January 6, 1872, reversed the decision, disapproved of the 
survey, and directed that another be made conforming to the juridical 
possession, holding that the grant was one of boundary, not of quantity, 
and therefore not limited to one square league, as eee by Mat- 
thewson. 

Under this decision a new plat of survey was executed by Leander 
Ransom, deputy, in September and October, 1873, and, he having de- 
ceased, completed by G. F. Allardt, deputy, in June, 1874, which was 
published in 1875, in supposed conformity to the requirements of the 
act of 1864. During and following such publication, npumerous objec- 
tions were interposed by the claimants, by the United States district- 
attorney, by the War Department, and by several parties, settlers upon 
lands included in and adjoining the boundaries of said survey. 

This survey, as stated in the decision of your office of BED omer 18, 
1878— 

Adopts for its initial point a place at the southwest corner of the 
tract designated as the Solar (the initial point of the juridical posses- 
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sion}, and from thence runs south, 2.45 chains, to the center of the Ar. 
royo Corte Madera del Presidio, the northerly boundary of the Rancho 
Saucelito; thence follows down said arroyo to its mouth, and thence by 
the shore of Richardson’s Bay, Raccoon Strait, and San Francisco Bay, 
by the several courses, easterly, northerly, and westerly, to the mouth 
of the Arroyo Holon, at the northwest corner of the tract; thence fol- 
lowing up said arroyo to the point where it changes from nearly north 
and south to an almost due east and west course; and thence south- 
erly to the place of beginning. It includes an area of 6,033 acres, ex- 
cludes the several adjoining tracts of salt marsh tide lands, and the pe- 
ninsula known as Peninsular Island, and includes. the small peninsula 
or island known as De Silva’s Island. 

Another plat, which was not published, appears to have been exe- 
cuted by Ransom in November and December, 1873, and likewise com- 
pleted by Allardt in June, 1874. This plat agrees with the first as to 
the monuments called for in the description, but includes the salt marsh 
above ordinary high tide, and also Peninsular Island, which were ex- 
cluded from the published survey. | 

By my predecessor’s advisory letter of May 28, 1879, your office was 
instructed that the publication of 1873 was unauthorized by law, not 
being required by the act of 1864; and it follows that each of these 
respective surveys was properly before the Department under the order 
of 6th of January, 1872, and subject to approval or rejection as it might 
be found in conformity to or variant from that instruction. 

Your predecessor decided that the Ransom survey of September and 
October, 1873, completed by Allardt in 1874, should be approved, after 
modification, by adding thereto the marsh lands on the north and Penin- 
sular Island on the south, and excluding what is known as De Silva’s 
Island. This, with aslight correction, would adopt the second Ransom- 
Allardt survey referred to,executed in December, 1873, and June, 1874. 

December 31, 1879, my predecessor, Mr. Secretary Schurz, reversed 
this decision and held the survey defective because, although com- 
piled from previous actual surveys and referring by the field notes to 
monuments already established, and although conceded to represent 
accurately the land and its boundaries, it was not run and marked in 
the field at all points by the deputies at the time it was executed. He 
also held as the principal objection that the plat did not contorm to the 
judicial decree, and embraced Jand not within the grant and confirma- 
tion. | 

At the same time he declared himself bound by the decision of Mr. 
Secretary Delano, rendered January 6, 1872, which declared the grant 
one of boundary and not of quantity, and which directed a survey to be 
made conforming to the juridical possession given by the Mexican au- 
thorities, as sanctiored by the Board of Land Commissioners. 

He appears to have held, although not definitely stating his opinion, 
that the decision of 1872, declared by him to be final, only went to the 
extent of declaring that the grant was one of boundary, and did not, in 
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terms, declare that the description of boundary set out by the Board 
was included in the confirmation of the district court. 

Going from this point to the decision of the court he decided that— 

The court confirmed tothe heirs of Read the grant as made upon the 
evidence produced, but did not attempt to fix the boundaries of the 
grant as the Board had done, but left that question to be determined 
by the grant and expediente. | 

He then proceeded to again express his dissent from the decision of 
Mr. Secretary Delano, already declared final, and said: 


The court evidently did not regard the grant as a grant by boundaries, 
but rather as a grant of quantity. 


Aud, after citing the language of the decree, he further said: 

Whether the boundaries described by the Board contained more than 
one square league could not be determined by the court, and hence, in- 
stead of adopting the boundaries given by the Board, it directed that 
‘the boundaries called for in the said grant and the map to which the 


grant refers” should govern in aRccraupine “the extent and quantity 
confirmed to the claimants.” 


Upon application for a rehearing, the Secretary, on the 3d of May, 
~ 1880, declined to reconsider this decision, but on the 25th of the same 


_ iouth he gave verbal direction to your office to suspend its execution, 


and it was suspended accordingly. 

After repeated propositions of various dade including a resort to 
Congress by the claimants, Mr. Montgomery Blair, of counsel for some 
of the heirs, and claiming to represent their entire in terest, filed on the 
“5th of January, 1881, a proposition to accept as a compromise a patent 
upon the Matthewsor survey rejected by Mr. Secretary Delano in 1872. 
On the 7th of March following, Mr. Schurz endorsed upon this paper 
his decision declining to accept the proposition because of inability for 
lack of time to examine into the propriety of granting it, adding to his 
indorsement that he would consider the letter as a motion for a recon- 
sideration of his decision in the case. This carried the proceeding be- 
fore my immediate predecessor, Mr. Secretary Kirkwood, who, after 
hearing oral argument on the proposition for compromise, declined to 
accede to it, not being satisfied that all the interests of the grantees 
were represented by the offer—a distinct demand having been filed for 
a patent upon the whole claim as allowed by the decision of your office, 
and also a claim that the decision of 1879 was without jurisdictiono— 
that of 1872 having been made final by survey executed in accordance 
with its directions. He accordingly made on the 14th of April last, an 
indorsement on the files of the case to the effect that he had determined 
to hear argument on all points as a guide to his judgment in making 
final disposal of the whole case, including the question of jurisdiction 
as, of course, preliminary to all others. 

This being the condition of the matter as it comes before me, I have 
heard the argument submitted in accordance with the arrangement 
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last recited, and from all that has been gathered will proceed to dis- 
pose of the various questions involved. 

It was ae in case of the Rancho Alisal, January 4, 1882 “isnot 
vol. 1, p.72; 90. L. O., 11), that the question of jurisdiction— 

May be ae at any stage of the proceedings and upon slight sug: 
gestion in all tribunals; and where doubt of such jurisdiction arises it - 
is usual and proper to look fully into the reason and authority of the 
matter, in order that a judgment may not be improvidently rendered 
which may have no binding force on account of a want of jnrisdiction 
in the case. 

Applying this to the present proceeding it becomes important to de- 
termine what, if anything, has been already settled in order to see what — 
yet remains of executive duty and discretion. And first, it is conceded 
that the Board of Land Commissioners took jurisdiction of the questions 
of extent and boundaries, and incorporated them in its decree. That 
it was competent for it so to do is no less certain. United States v. 
Fossatt, 20 H., 413; 21 H., 445; and 2 Wall., 649; United States v. 
Sepulveda, 1 Wall., 104; United States v. Halleck, 1 Wall., 439; United 
States v. Billing, 2 Wall., 444; United States v. Pacheco, 2 Wall., 587; 
Van Reynegan %. Bolton, 5 Otto, 33; Act of J uly 1, 1864, section 7 | 
(Stats. 13, p. 334). 7 

Second. The boundaries thus set out by a tribunal of competent juris- 
diction, based upon itsexamination and findings with all the papers and 
testimony before it, are conclusive upon all parties, unless declared 
erroneous upon appeal (see Abbott’s Digest—“Operation and effect of 
judgment”). | 

It is not necessary to decide whether any other boundary might in the 
judgment of the Department better answer the calls and measurements 
of the grant. That question was within the jurisdiction of the land 
commissioners, was considered by them, and, if not overruled by the 
higher court, was concluded by their decree. The out boundaries of 
the Corte de Madera del Presidio were thereby conclusively defined, 
and nothing remained in locating the exterior limits but to follow the 
calls of the decree. 

But one further question could in the nature of things follow this 
inquiry into the scope of the action of the Board. This was whether or 
not the same was affirmed by the final decree of the district court. This 
was disputed; and it was asserted by parties opposing the claim, and . 
held by the commissioners of your office, that the decree of contirma- 
tion made the grant one of quantity and not of boundary, and limited 
it to one square league to be located by reference tothe grant and map 
without reference to the lines described by the Board, or, rather, to be 
taken for quantity within those boundaries, as mere exterior bounda- 
ries beyond the restricted limits of confirmation. 

The question, 7n this form, was brought by appeal to the Department. 
It was considered in all its bearings. It was the sole competent ques- 
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tion involved in the case presented, and was brought up at the time and 
in the manner contemplated by the act of July 1, 1864 (13 Stat., 332,) 
viz: upon “objections to the survey,” and by regular process of appeal. 

That it was his duty to decide it and that it was the proper question 
for his final judgment, see Van Reynegan v. Bolton (95 U.S8., 35,) where ' 

it is thus stated : 
| In the case at bar, the surveyor-general for California disregarded 
the boundaries established upon the juridical possession delivered to the 
grantee. He proceeded upon the conclusion that the contirmees were 
restricted by the decree to one square league, to be measured out of the 
tract within those boundaries, which exceeded that amount by about 
1,500 acres. Whether the terms ofthe decree justified his conclusion is 
& question upon which it is unnecessary for us to express an opinion. 
That is a question which must, inthe first instance, be determined by 
the Land Department in carrying the decree into effect by a survey and 
patent. It is sufficient that the survey made was contested by the 
confirmees, and the contest was undetermined when this action was 
brought. 

This was the very contest declared sufficient to bring the matter to a 
final determination by a decision on the point in question. 

It was necessarily ripe for action, properly pending under regular 
form of appeal, and mustresult ina final decision. This judgment was 
in no sense interlocutory. When rendered nothing remained but to 
conform the survey by strictly mechanical processes to the boundaries 
declared to have been intended by the decree. 

Was this decision open to review by Mr. Secretary Schurz in 1879 

upon a Survey purporting to have been duly made in execution of fae 
final order? 

In his advisory letter of May 28, 1879, in this case, he laid down the 
general proposition that the statute of 1864 contemplated a full and 
tinal settlement and decision of all questions touching the extent and 
boundaries of a private grant, upon presentation of the objections to 
the first survey under publication; and that thereafter no objections 
could be filed against such decision, under cover of objections to the 
reformed or modified survey, whether it be a corrected plat or an en- 
tirely new one. And Iam of the opinion that this is the true scope, 
purpose, and intent of the law. Measured by this judgment, the de- 
cision of 1872 was the final and conclusive action of the Land Depart- 
ment upon the question of quantity as fixed by the decree of the district 
court, and is equally binding in this Department npon the United States 
and the other parties in the case. 

But in view of the strenuous objections urged against this proposi- 
tion, and the able arguments of counsel in support of the opposite doc- 
trine, I deem it proper to consider briefly the reasons upon which the 
opinion is based. 

The first reason may be found in the strong mandatory terms of the 
Statute itself. The investigation of the questions put in issue com- 
mences with the examination of the surveyor-general, after the putting 
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in writing, duly signed by him or his attorney, of the objections of the 
party in interest, and the filing of the proofs and affidavits in support 
ofthem. The surveyor-general must send all these with a copy of the 
survey and plat, accompanied with his own opinion, to the Commis- 
sioner, whose examination and disposal of all the questions are next 
required with miuute specification. After such disposal he shall ap- 
prove tue plat. After the survey and plat have been approved, ‘it 
Shall be the duty of the said Commissioner to cause a patent to issue to ~ 
the claimant as soon as practicable.” 

The only interlocutory matter that can intervene here must be while 
the case sent up by the surveyor-general is under examination. Ifa 
decision be reached it is final; and after decision, if not arrested by 
appeal to the head of the Department, he must (after correction or new 
survey when necessary), approve the survey and plat. And after such 
approval he must cause the issue of patent. These are ministerial and 
mandatory acts which follow at once, “as soon as” the final decision is 
reached—not before—and not as a part of such final decision. Mani- 
festly the judgment of the appellate tribunal is also final; and if the 
Secretary requires a new survey conforming to specific boundaries, 
such requirement must be held to embody the law governing the Com- 
missioner under which ‘4a new survey and plat are made toconform to ~ 
his direction,” and upon which “ he shall indorse” his certificate of ap- 
proval. As to the survey itself, its execution becomes a mere minis- 
terial act, requiring only practical knowledge and skill, without any 
discretion whatever in the officer who performs the service. 

But it is said that this is a decision which the Secretary may recall, 
and by giving a new construction to a statute, or a different conclusion 
upon the effect of the evidence, he may change his award and set aside 
the former decision. Admit that he may do this arbitrarily and upon 
the suggestion of parties either prejudiced by or disposed to object to 
the decision made without any new facts or other reasons which would 
support a motion for review in a court of justice, and you at once reach 
an end of all stability and all valuein the decisions of the Executive De- 
partments, and open the barriers of well settled practice to the shifting 
opinions of whoever in the examination of a case may chance to dis- 
cover or fanc¥ that his predecessor in the inquiry, either himself or 
another, has erred in some point of judgment upon the matier confided 
to his discretion and decision. 

But the rule of stare decisis is well known and recognized in this De- 
partment, and it is not necessary to restate the fact that a review of © 
its decision will not be entered upon, except in accordance with the 
general principles governing rehearings, new trials, and bills of review 


in the courts. In the present ease no foundation had been laid for re- 


questing a review of the former decision. The matter in appeal came 
up on objections to the survey made in supposed conformity to the 
former decision—no attempt to vary the same therefrom having been 
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made by your office or the surveyor-general. ‘It was a question of iden- 
tification of established boundaries. Only the new matter arising in 
the case could properly be brought up by the appeal (12 Pet., 488; 5 
Cranch, 316; 10 Wheat., 431; 7 Wheat., 58; 15 How., 466; 20 H., 481; 
12 Wall., 129). See also, on the question of final decisions and review 
(1 Otto, 143 and 149; and 2 Wall., 525). 

For further authorities respecting the power of one Secretary to review 
the decisions of his predecessor, see 13 Opins., 33; 14 do., 602; 14 do., 
253; 2 do., 9; 13 do., 387, aud cases there cited; 10 do., 457. See also 
the well-digested opinion of Mr. Secretary Chandler, of December 20, 
1875, in case of the heirs of Murray McConnel (2 C. L. O., 149), and 
authorities therein cited. I may add that a marginal reference to the 
decision in question, in the opinion of the court in Van Reynegan v. 
Bolton (3 Otto, 33), indicates that in the judgment of that tribunal this 
was the final decision of the Land Department, previously mentioned 
as necessary to a determination of the case. 

From the foregoing it is clear that whatever was decided in 1872 
must stand unless within some rule of review or manifest reason it could 
be properly opened for revision. And this was what my predecessor 
himself decided. He says: i 

Whilel cannot concur in theconclusions reached by my predecessor that 
this grant as confirmed was a grant by boundaries and not of quantity, 
still that question was settled by his decision, and I find nothing in the 
case now which authorizes me to set it aside and adopt such a construc- 
— tion of the grant as I think should have been adopted when the case 
was first presented to the Department. | 

Then, without appearing to notice the exact import and scope of the 
decision of Mr. Secretary Delano, he proceeded to declare, as already 
cited, that your office erred in following the boundaries given by the 
Board, because those boundaries were (upon the theory that the grant 
was “of quantity”) not confirmed by the district court. 

Bat it is manifest that the construction given by the Secretary in 1872 
extended to every portion of the decree of the court and found that it 
was an unqualified affirmation of that of the Board, and included all 
its findings. He says: | 

I am clearly of the opinion that the construction should "be adopted ) 


which gives full force and effect to the action of the Mexican authorities 
as sanctioned by the Board of Land Commissioners. 


And again: | 7 

The Assistant Attorney-General in his opinion (copy herewith) dis- 
cusses ut length the questions of law and fact involved in the case, and 
I fully concur in the conclusion at which he arrives. 

What was that conclusion? The opinion says: 


With reference to this decree of the Board there can be no controversy. 
. The description of the land is simply perfect. The boundaries of the 
judicial possession are accurately described. * * * . 
This coufirmed all the lands within the boundaries named. * * +* 
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A eareful consideration of the decree of the district court as a whole 
shows, I think, that the clause in question was not intended to limit and 
does not limit the general words of confirmation. * * * 

The proviso was, in my Opinion, intended to limit the amount of land 
finally confirmed to the exterior boundaries as given. * * * 

I therefore recommend that the decision of the Commissioner be re- 
versed, and that the surveyor-general be directed to make another sur- 
vey, including the land within the boundaries particularly described in 
the decree of the district court by reference to the confirmation by the 
Board of Land Commissioners. 

These are a part of the conclusions which “in full” were concurred 
in and made also a part of the Secretary’s decision. As by settled con- 
struction the adoption of a document by stated reference in another re- 
quires them to be read as one, so this opinion must be read as part of 
the decision in-the case; and so must the words “the boundaries par- ~ 
ticularly described . . .. . by reference to the confirmation by the 
Board of Land Commissioners” be also read together as a part of the 
decree of the district court as construed by the said decision. 

It follows that as to all matters in issue the decision in 1872 was in- 
tended by the Secretary as a final adjudication, and by this decision the 
boundaries “named”—and they are nowhere else named except in the 


decision of the Board—were considered as fixed by the decree and - 


adopted by this Department. 

In so far, therefore, as the decision of 1879 ignored that of 1872, at 
the same time professing to be bound by it and to follow it, such ignor- 
ing was error on the face of the record and open to review, either upon 
suggestion of the parties or by voluntary action of the Secretary. And 
it appears that he must have doubted the propriety of proceeding un- 
der his own decision, even after he had in form denied a review; for he 
suspended the execution of the order for survey, and finally left the 
whole question open by his indorsement already cited. 

I am accordingly at liberty to do whatever he might have done upon 
the record before him; and having heard all the additional matters 
presented, I am at liberty to say that in my opinion the survey should 
have been examined as to its conformity to the directions of Mr. Secre- 
tary Delano, and if found to conform, your predecessor was required by 
the statute of 1864 to indorse upon it his certificate of approval. And 
as upon appeal it is the simple duty of the higher tribunal to direct the 
subordinate to do what he should have done in the first instance, all my 
predecessor had before him was the question of conformity to the order 
embodied in the previous decision, and judgment upon that question - 
should have controlled the case. 

Upon this view of the case I might simply direct that the decision of 
1872 be followed and, upon the rule of stare decisis alone, vacate those 
of 1879 and 1880. But as my predecessor clearly expressed his belief 
that there was error in the decision of 1872, that the decree of the dis- 
trict court was one for quantity and intended to overrule and limit the 
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decree of the Board, I deem it proper to say that I do not concur in that 
opinion. 
It is to be observed that by the decision of the district court it was 

‘‘ ordered, adjudged, and decreed that the said decision be and the same 
is hereby in all things affirmed,” etc. The opinion of the court on which 
the decree was rendered had unqualifiedly asserted that this was one of the 
few cases where “every requirement of the law has been fully complied 
with,” closing with the words: “A decree must therefore be entered 
affirming the decision of the Board of Commissioners.” (Hoffman’s Re- 
ports, 74). J cannot bring myself to the conclusion that the subsequent 
- mention of quantity was more than a mere estimate; nor do I believe 
that the reference to the grant and map was intended to substitute 
them as the only guide to the survey without reference to the descrip- 
tion by the Board, but conclude that they were mentioned as exhibits 
to lead to the actual lines on the ground already traced, on the disefio 
described in the grant and defined by the Board. Any other conclusion 
would violate the decree affirming the decision of the Board “in all 
things,” and compel us to regard it as in effect reversing the decree in 
all things except the naked fact of a one league grant with indefinite 
exterior boundaries, which would compel a surveyor to go back over all 
' the ground traversed by the Board and find the location, by the Com- 
missioners declared certain, in some other and uncertain locality, with- 
out the power to enforce testimony, and with no guide but the title 
papers alone, which had formed but a part of the evidence within the 
power of the Board to reach. 

As the decision of 1872, in which I have also stated my own concur- 
rence, requires a reference to the decree of the Board of Land Commis- 
sioners in making the survey, the boundaries therein are fixed by au- 
thority of the Department as well as the courts, and must be considered 
as controlling. 

And I am the more ready to adopt this sondlusion as it seems to be 
demanded by every principle of justice and fair dealing toward these 
grantees, some of whom, for more than a generation, have had their | 
home upon the land excluded by the late ruling, and whose all is con- 
centered upon the spot. During all those years no question of its being 
within the grant had intruded itself upon the attention of this De- 
partment up to the time of final decision of 1872. | 

It was included in the Matthewson survey of 1858, had been par- 
titioned among the heirs, and was recognized by all the authorities as a 
part of the grant. The only controversy was whether or not more land 
should also be included. This leaves nothing to be determined except 
the question of conformity to that decree as a matter of fact in the sur- 
vey under consideration, as I do not consider the technical objection 
raised against the manner of its execution sufficient to impair the validity 
of the plat. 
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After careful examination of the evidence, I am satisfied that the 
questions of boundary have in the main been correctly decided; and 
whatever of uncertainty may exist is not sufficient to justify another 
expensive and prolonged attempt to remove. That the line of ordinary 
high-water mark is the limit of the grant upon its water boundary is 
clearly sustained by the authority of the United States v. Pacheco (2 
Waill., 587) and numerous other cases. That the Point Taburon must 
be found at the water’s edge is clear from the language of the decree. 
We follow “by the waters of said arroyo and the bay” fo the Point, and, 
having reached it, we proceed “thence running along the borders of said 
bay.” We cannot both reach and leave it by running along the bay 
and find it far inland in another locality. 

But I do not concede that the phrase “ along the borders of said bay” 
was intended to include islands therein, nor did it probably include 
what was laid down as such on all the maps and charts, and is even 
now called Peninsular island, though shown by this testimony to connect 
by a narrow causeway, not over 60 feet in width, with the main land. 
“Running along the borders of the bay” would the rather exclude this 
land situated far out in the water, and (unless intended to be indicated 
by a small circular tracing, claimed by some of the witnesses to repre- 
sent a rock in the bay) not shown on the disefio. If so intended it is 
excluded; and, if not shown, it is not necessarily included in the call. 
I must, therefore, hold it as outside the grant, and direct that it be ex- 
cluded from the survey, together with the other small island or penin-| 
sula now occupied as a military reserve by the United States. 

The decisions of December 31, 1879, and May 3, 1880, are accordingly 
revoked, and that of your predecessor, as herein modified, is affirmed ; 
and you will direct the survey and plat to be corrected accordingly. 


reich 


ON REVIEW. 


Reconsideration of decision of July 28, 1882, and direction to include, in survey, 
Peninsular Island and a small peninsular east of it, which were excluded by that 
decision. 


Seeretary Teller to Commissioner McFarland, January 31, 1883. 


In the case of the private claim known as the “ Corte de Madera del 
Presidio,” heirs of Juan Read confirmees, I rendered a decision on the 
28th of July last, directing a survey to be made in accordance with the 
boundaries fixed by the decree of the district court by reference to the 
description given by the decree of the Board of Land Commissioners. 

In relation to these boundaries I was in doubt whether or not the 
peninsula called Peninsular island and another small peninsula to the | 
eastward, near the point of the mainland, were properly included in 
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the calls-for boundary, and I ordered them to be exeluded. This doubt 
arose from an apparent failure on the part of the original claimant to 
show such peninsula on the disefio, the water-line of indentation not 
belng carried up into the body of land snfficiently to mark the actual 
_ Separation to the extent shown on the maps of the survey. 

On the 4th of September last, B. 8. Brooks, attorney for the claimants, 
filed a petition of Thomas B. Valentine, an assignee, for a portion of the 
claim-embracing these tracts, asking a further examination of the mat- 
ter, with a view to including them in the survey, on the ground that 
| fie diseno and evidence connected therewith show them to have been 
as matter of fact shown on the same and in the occupation of Read, the 
original grantee, and necessarily included in the decree of the Board. 

At the time of the oral hearing before me I was in some manner 
impressed with the idea that the parties did not especially press their | 
claim to the peninsula, and would be satisfied with its exclusion. Con- 
sequently I did not so thoroughly examine the evidence respecting the 
actual showing of the same upon the disefio as I otherwise should have 
done. 

Having now made such examination I am relieved of all reasonable 
doubt, the contour of the disefio and the location objects adjacent 
to the land delineated as the claim being found to comport substantially 
with the fact of the inclusion of the peninsula, while its exclusion would 
render the map essentially inaccurate and unreliable. The failure to 
show the full extent of the indentation is explained by the fact that the 
disefio is, as appears on its face, a nautical chart, with the surroundings 
of the bay marked thereon, and evidently made at low tide, by Read, 
who was a sailor, and whose map or chart of the shore would be most 
likely to show the extreme outline of the land at low water, with a view 
to keeping his course around the point in the deep, permanent, naviga- 
ble channel of the bay. 

I am also in receipt of a motion, filed 27th ultimo, by J. W. and A. 
St. C. Denver, attorneys for Peter Gardner, for further modification, so 
as to exclude the marsh lands above ordinary high-water mark, and an 
argument in support of the same. 

Mr. Gardner does not allege any specific interest, and the argument 
relates to the general subject, ostensibly in hehalf of a number of pur- 
chasers from the State of Casifornia under her tide-land segregations, 
none of whom are definitely named or represented by the counsel. 

I have, however, considered the general argument in connection with 
the protest of J. W. Shanklin, the State surveyor-general, and other 
papers accompanying your letter of November 10, 1882, and must de- 
cline to grant the modification prayed for. 

You will accordingly direct the correction of the survey to conform to 
the decision of July 28, 1882, as herein modified, so as to include the 
two peninsulas heretofore excluded. 
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PRIVATE CLAIM—CONTROL OF LOCATION. 
RANCHO SAN JACINTO NUEVO yY POTRERO. 


Where a private claim for quantity, within exterior limits containing larger quantity, 
was ostensibly satisfied by a survey, and while so apparently satisfied the United 
States sold and patented lands within the exterior limits as public lands, which 
(the original survey of the private claim being set aside) were included in a new 
survey thereof: Held, on objections to said new survey on the part of said pat- 
entee, there being still ample space within the exterior limits to satisfy the pri- 
vate claim without including said patented lands, that it should be so satistied, 
and new survey ordered accordingly. 


Secretary Kirkwood to Commissioner McFarland, November 19, 1881. 


I have considered the statements in your letter of September 17, 1881, 
from which it appears that, under the decision of the Acting Secretary 
of this Departmenton May 21, 1881, respecting the survey of the Rancho 
San Jacinto Nuevo y Potrero, you returned the survey of said rancho to 
the surveyor-general with directions to ascertain whether the larger 
tract, as located by the Thompson survey (being that then under con-. 
sideration), was not within the boundaries of said rancho as described 
in the O’Farrell map of said survey, it appearing from the descriptive 
notes that the O’Farrell map was ignored in said survey. You state 
that the surveyor-general has made report to you, and that if is mani- 
fest (for reasons stated in your letter) that the Thompson survey of said 
rancho extends beyond and includes land on the north not embraced 
within the boundaries of the San Jacinto tract as designated on the 
O’Farrell map referred to in the decree of confirmation. You, there- 
fore, suggest that the conclusions of the surveyor-general, that said sur- 
vey fulfills the required conditions, is incorrect. 

You also state that parts of T. 3 8., R. 3 W.,S. B. M., including 12,800 
acres thereof, which, with other parts ‘of the bowadiii ae included in the 
survey, amounting to 14,116 acres, are included in the Thompson survey, 
were sold and patented by the United States to Gustave Mahe, in 1870; __ 
and that there is ample space within the prescribed boundaries to locate 
and satisfy the quantity of land confirmed, without including the land 
so sold and patented. You also state that the location of the claim, as 
made by the Thompson survey, does not meet the requirement that the 
measurement be commenced from the line of juridical possession of Estu- 
dillo; and that a location of the tract so as to make it adjoin to a greater 
extent than at present the line of the Estudillo possession would con- 
form it more nearly to the measurement directed by the decree of con-: 
firmation, and to the compactness of form required by the act of J uly 
1, 1864. 

In view of these statements you will give the proper directions for 
carrying them into effect, so that the lands surveyed may not embrace 
said patented ene and shall also be within the lines of the O’Farrell 
survey. 
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PRIVATE CLAIM—RES ADJUDICATA. 
RANCHO DE NAPA. 


On application by parties in opposition to confirmee that patent issue to him on sur- 
vey published under act of 1860, and approved by United States district court, 
(claiming the case to be within the Alisal decision), notwithstanding republica- 
tion under act of 1864, had been ordered by Commissioner, and affirmed by De- © 
partment: Held, that the case proceed before the surveyor-general in the usual 
way. 

That, though the questions involved might be similar to those in the Alisal case, the 
confirmee should have the right to present his side, notwithstanding the decision 
in that case, 


Seerctary Teller to Commissioner McFarland, July 25, 1882. 


I have considered the question of issuing a patent for part of Rancho 
Napa, confirmed to Otto H. Frank, upon the application of J. A. Robin- 
son, esq., attorney for the estate of R. B. Woodard, deceased, submitted 
by your letter of May 17, 1382.. 

Under the act of Congress of March 3, 1851, the title to Rancho de 
Napa, in Napa County, California, was finally confirmed to Otto H. 
Frank and others, by the United States district court for the northern 
district of California. In October, 1858, a survey was made of the whole 
Raucho confirmed to Frank and others. This survey was approved 
December 19, 1859. Atthe same time, and by the same deputy, a sur- 
vey was made purporting to exhibit the particular portion of the rancho 
to which Frank was entitled. This survey was approved by Surveyor- 
General Mandeville January 4, 1860. These surveys were not pub- 
lished, nor were they ordered into court until after the passage of the 
act of Congress of June 14,1860 February 13, 1862, certain surveys 
were published by Surveyor-General Beale, successor to Mandeville; 
and among them the one to said Otto H. Frank. March 11, 1362, an 
order was made by the United States district court requiring the sur. 
veyor general to return into court the surveys above mentioned. In 
obedience to this order, May 5, 1862, Surveyor-General Beale filed a copy 
of these surveys in court. In April, 1871, an order of the court was 
made confirming these surveys, with certain modifications. It appears. 
that in the proceedings in court Frank did not appear by attorney or 
take any part. On the 26th of March, 1878, Frank made a written ap- 
plication to the surveyor-general for a publication of the survey under 
the act of July 1, 1864, treating the proceedings in court and the publi- 
cation of the survey under the act of 1860 as nullities, under the decis- 
ion of the supreme court in United States v. Sepulveda (1 Wall. 104). 
This application was denied. On such refusal an appeal was taken to 
your office, ancl April 21, 1879, a decision was rendered overruling the 
opinion of the surveyor-general, and instructing him to proceed to pub- 
lish such survey in accordance with section 1 of the act of July 1, 1864, 
and to transmit to your office a copy of survey and plat, with certificate 
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of publication as required by said act. On appeal from such decision 
to this Department your decision was, on the 20th day of September, 
1879, affirmed. The surveyor-general, in compliance with such decision, 
advertised the survey as required by the act of July 1, 1864. Objec- 
tions ‘were filed by several parties against the survey, and a large 
amount of testimony had been taken before the making of the motion 
hereafter mentioned, and the case is still pending before the surveyor- 
geuveral., 

February 9, 1882, J. A. Robinson, esq., attorney for the estate of R, 
B. Woodard et ai., made application to your office for issue of patent of 
Rancho Napa—part confirmed to Otto H. Frank—upon the survey now 
before your office, alleging as ground of such motion that the case came 
within the late decision of this Department in the matter of the survey 
of Rancho Alisal. The motion was submitted by your office to the Sec- 
retary of the Interior for instructions, and March 1, 1882, you were in- 
structed to— | 

Allow a limited period for showing canse why such application should 
not be granted, confining the argument to a showing of reasons, if any 


there be, why the same does not fall within the doctrine announced in 
my decision of January 4 last in the matter of El Alisal. 


March 6 last you directed the surveyor-general to serve due notice of 
such instructions on all the proper parties, and notice that Frank, con- 
firmee, or his attorney, Mr. Aldrich, be allowed thirty days from service 
of notice to show cause why the motion should not be granted. Such 
notices having been duly served, and the time on the part of Frank to 
show cause properly extended, on the 5th day of May last Mr. Aldrich, 
on behalf of Frank, confirmee, filed his reasons and arguments against 
granting such motion. His reasons, briefly stated, are: 

That the case on the point involved in Kl Alisal has been before the 
Department on application of Frank for publication, and that the Depart- 
ment decided that the surveyor-general, and not the district court, had 
jurisdiction ; that such has been the settled practice in this Department 
since the decision in Sepulveda case (1 Wallace, 104); that notwithstand- 
ing the decision in Ei] Alisal may have overturned such practice, Frank 
should be allowed a full trial and hearing of the case as it now stands; 
that his case should not be summarily disposed of because of an adverse 
decision in another case; that the questions of jurisdiction should be 
decided by you, and if you held that a patent should issue under the 
late decision in EH] Alisal, Frank should have his right to appeal and 
argue the question before this Department; that great injustice will be 
done to Frank if the case is thus summarily disposed of and not heard 
upon its merits, and that the ruling of my predecessor in the Alisal 
case may not, upon a full hearing in this case, be sustained. 

Upon a careful consideration of the question thus presented I am of 
the opinion that the case pending before the surveyor-general should be 
permitted to proceed in the usual manner, and if Frank, confirmee, de- 
sires to present the questions arising in his case, although they may 
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be similar to those in the Alisal case, he should have the privilege 
of doing so, notwithstanding the decision in that case. I therefore 
direct vou to decline to issue the patent asked for in the application of 
February 9, 1882. You will please give notice of this order to the sur- 
- veyor-general, and direct him to give proper notice to the attorneys 
of the parties interested. 


PRIVATE CLAIMS—SURVEY—PUBLICATION. 
RancHo Mission DE LA PURISIMA. 


Construction and application of the term ‘‘sobrante,” as used in the decision of the 
- Department of July 21, 1873, in the “‘ Lompoc contest.” 

A survey approved by the surveyor-general is the oficial survey in the case, and must . 
be published as such. A survey subsequently made and published independently 
of the former is invalid, 

Whatever construction may be put upon the Lompoc decision, the grant cannot be ex- 
tended beyond the decree of confirmation. 

Survey directed to correspond with terms of decree. 


Secretary Teller to Commissioner MeFariand, July 19, 1882. 


I have examined the case of the survey of the private land claim of 
Rancho Mission de la Purisima, on appeal from the decision of the Com- 
missioner of the General Land Office of May 31, 1881, addressed to the 
United States surveyor general for California. 

A brief history of the mission may be essential toa clear understand- 
ing of the questions involved in the case. The establishment of mis- 
sions in remote provinces was a part of the colonial system of Spain. 
The Mission la Purisima was established in 1787. At that time Upper 
California was inhabited mainly by wild Indians. The object of this 
and other similar missions was to civilize and Christianize these Indians. 
As fast as they were converted they were gathered into villages and 
taught to labor, ete. The priests and other ecclesiastics exercised a 
temporal as well as spiritual authority within the territorial limits of 
the mission. But.the missionaries and Indians did not own the lands 
within the limits of the mission. No title was recognized in them either 
by the government of Spain or Mexico. They had only a usufruct, an 
occupancy, and even that was liable to be terminated at any time by 
the will of the sovereign (United States v. Cruz Cervantes, 18 Howard, 

555). 
The early history of California shows that La Purisima as late as 1834 
was in a condition of thrift, and its lands largely and actually occupied 
for the purposes of the mission. There were within its limits “900 
neophytes, 15,000 head of horned cattle, 2,000 horses, 14,000 head of 
sheep, and harvested 6,000 fanegas (bushels) of cereals.” (Explora- 
tions of Oregon and California, by Mofras, vol. 1, p. 375.) 

The missions of California generally had no defined boundaries. The 
boundaries of the Mission La Purisima were not closely defined; the 
nature of the establishment and the purposes of its use only required 
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that the limits should be general; yet, from the testimony in the case, 
particularly the deposition of José A. ‘Carrillo, the boundaries of La 
Purisima could be ascertained with reasonable certainty. 

August 17, 1834, the Mexican government proceeded to seeulerize 
the missions of the Upper and Lower California. 

Article 2 of the provisional regulations declared that ‘‘ the mission- 
ary priests will be exonerated from the administration of temporalities, 
and will only exercise the functions of their ministry in matters pertain- 
ing to the spiritual administration” (Doc. No. 17, Thirty-first Congress, 
first session, p. 149), and thereafter, as was declared in The United States | 
v. Ritchie (17 Howard, 525), the authorities dealt with these mission 
establishments the same as with any other portions of the public domain; 
the clergy, who previously had the charge and control of them, being 
confined to the spiritual government of the mission. 

In 1841 La Purisima was, as a mission, both spiritually and materially, 
nearly in ruins. Within its limits were about ‘“ 60 Indians, 100 head of 
cattle, 300 horses, and 3,500 sheep, and it had no missionary.” In 1845 
the departmental poreramean regarding La Purisima and some other 
missions as abandoned, after allowing thirty days to the Los Neofitos 
Indians to reunite for the purpose of occupying and cultivating the 
- mImissions, and upon their failure to do so, caused public notice to be given 
that on the 4th day of December, 1845, in the city of Los Angeles, “the 
principal edifice of the Mission La Purisima, the two vineyards of Ja- 
lama, the lands and movable property belonging to the mission, except- 
ing therefrom the temple or church,” would be sold to the highest bid- 
der. At such sale Don Juan Temple became the purchaser on the 
final bid of $1,110. On the 6th of the same month, the governor, Pio 
Pico, executed to Temple a formal deed, which recited and declared, 
‘“‘by these presents, that the said Don Juan Tempie is the legal owner 
of the edifice of the Mission of La Purisima, of the two vineyards, of the 
lands and movable property which was sold to him for the sum of $1,110.” 
It further recited that the purchager should be “allowed to take juridi- 
cal possession of the improvements, vineyards, lands, and movable prop- 
erty referred to, which shall be given by the respective judge.” J uridi- 
cal possession was never in fact given. 

September 27, 1850, for the consideration of $1,500 by an instrument 
in writing, Ponplé transferred his interest in La Purissima to Don 
Ramon Malo in the following words: 

All the right and title that I may have by title or purchase in the 
‘Mission of La Purissima. 

In November, 1852, José Ramon Malo petitioned the United States 
Board of Land Commissioners for confirmation of his title. This peti- 
tion sets forth— 

That he claims the principal edifice of the Mission of La Purisima, 


together with the lands and chattels thereunto belonging, situated in 
the county of Santa Barbara. 
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It further alleges, that since the conveyance to him by Temple, Sep- 
tember 27, 1850, “he has been in peaceable possession, without the 
iowiedse of any interfering claimant.” 

October 17, 1854, Malo asked and obtained leave of the Board that 
his nied 


Be so amended as to read, instead of the principal edifice of the Mis- 
sion of La Purisima and the lands thereunto belonging, the principal 
edifice of the Mission de la Purisima, and the lands thereunto belong- 
ing, amounting to between two and three square leagues, having for 
boundaries the lines of former or previous grants, viz: Mission Vieja 
_ de la Purisima, Rancho Maria, Lompoc, Los Alamos, and Santa Rita. 


Upon the hearing before the Board of Commissioners, Alpheus B. 
Thompson was examined as a witness, and his deposition is of some im- 
portance as bearing upon the extent of the grant, as it is referred to 
both in the opinion of the Board and in the decree of confirmation. He 
states that he is acquainted with the mission ; that he knew it in 1831; 
that at the time of the sale to Temple— 


There were some lands then belouging to the mission, and which were 
sold with the buildings. These lands were called the sobrante or lands 
then remaining to the mission after deducting the lands which had been 
granted. These lands (sobrante) I understood amounted to about two or 
three leagues. 

Question. State more particularly in reference to the location. 

Answer. The rancho of Lompoc, which comprises the old Mission of 
La Purisima, is situated about one mile south-southwest of the present 
mission building; the rancho of Santa Rita, belonging to Ramon Malo, 
is situated southeast of said mission, on the north side of the river 
Santa Ynez; the Ranchos of Todos Santos and Los Alamos are situated 
to the north of the Mission of La Purisima. 


- Upon the close of the hearing the following decree was made and filed 
December 31, 1855 : 


JOSE RAMON MALO 
- UM, ; 
THE UNITED STATES. 


In this case, on hearing the proofs and allegations, it is adjudged by 
the Commission that the claim of the said petitioner is valid, and it is 
therefore decreed that the same be confirmed to him. 

The land of which confirmation is made is situated in the county of 
Santa Barbara, and is known as the principal edifice and lands of the 
Mission of La Purisima, to the extent of between two and three square 
leagues, excepting therefrom that portion of said premises which be- 
longs to the church, and bounded by the Rancho of Lompoc, which com- 
prises the old Mission of La Purisima, the Ranchos of Santa Rita, Todos 
Santos, and Los Alamos, reference being had to the original grant and 
the deposition of A. B. Thompson, filed in the case, for a more particu- 
lar description. 


The decree of the Board of Land Commissioners was taken by appeal 
to the United States district court, and at the June term, 1807, upon 
motion of the United States district attorney, the appeal was dismissed — 


DECISIONS RELATING TO THE PUBLIC LANDS. | 251 


and an order made that the claimant have leave to proceed under the 
decree of the commissioners as a final decree. 

At this point in the history of the case the real controversy begins. 
The difficulty arises in ascertaining the amount and boundaries of the 
land conveyed by the deed of Governor Pio Pico to Don Juan Temple, 
and confirmed to José Ramon Malo. 

For the purpose of executing the decree of confirmation, several sur- 
veys have been made. 

The first was made in November, 1860, by Deputy Surveyor J. E. 
Terrell, and was approved by Surveyor-General Mandeville, April 9, 
1861; it embraced an area of 14,927.62 acres. No publication of this 
survey was made. Surveyor-General Beale amended this survey in 
respect to its western boundary, extending that boundary from the 
“Low Hills,” and “low, broken Chamisal Hills,” described in-the plat 
of the Terrell survey, to the eastern boundary of the Rancho Jesus 
Maria. This extension increased the area to 16,455.54 acres. The sur- 
vey, as thus amended, was approved by Surveyor-General Beale, and 
publication thereof made by him, and upon transmission to the General 
Land Office in 1870 was held by Acting Commissioner Curtis, Novem- 
ber 8, 1872, in the Lompoc contest, to have become final by such pub- 
lication. From such decision an appeal was taken to the Secretary of 
the Interior, who referred .the case to the Assistant Attorney-General, 
who held the publication defective, and that the survey was also in 
conflict with the Ranchos Lompoc and Mission Vieja La Purisima, in 
that 1t extended the southern boundary of La Purisima to the river 
Santa Ynez, when in fact the northern boundary of Lompoc and Vieja, 
as held by him, extended across and north of that river. This opinion 
being approved, and a further survey ordered, a new survey was made - 
in November, 1874, by Deputy Surveyor W. H. Norway. This survey 
embraced a large quantity of land lying east of the west line of Santa 
Rita, and a triangular piece on the north, lying between Jesus Maria, 
Todos Santos, and La Purisima, as surveyed by Terrell, embracing 
an area of 34,012.56 acres. 

The surveyor-general refused to advertise the survey so made, and 
ordered Norway to return to the field and modify his survey, which he 
did. This survey was duly advertised, as provided by the act ot July 
1, 1864.—(Surveyor-General Rollins’ opinion, April 5, 1877.) 

The Norway survey, as modified, corresponded with the Terrell sur- 
vey as to its eastern and northern boundaries, and made the patented 
Rancho Jesus Maria the western boundary, and Lompoc and Vieja, as 
patented, the southern boundary, and embraced an area of 14,735.76 
acres, leaving as public land the triangular piece above mentioned and 
the large parcel on the east. 


Protests were made to this survey by claimants and settlers, and tes- ° 


timony was taken in behalf of all parties interested, and a hearing had 
before Surveyor-General Rollins, who transmitted the record with his 
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opinion in April, 1877. In this opinion he disapproves of the modified 
Norway survey, and recommends the adoption of the first Norway sur- 
vey of 34,012.56 acres as the correct survey. 

Upon examination made of the case in the General Land Office, the 
conclusion was reached that the first survey made by Terrell, in Novem- 
ber, 1860, and approved by Surveyor-General Mandeville, April 9, 1861, 
embracing an area of 14,927.62 acres, was, according to the opinion of 
the Assistant Attorney-General and Acting Secretary, the official sur- _ 
vey, and if found inaccurate should be amended, instead of a new sur- 
vey being executed. That survey never having been advertised, the 
surveyor-general was, October 3, 1877, instructed to publish it, accord- 
ing to the act of July 1, 1864, and such publication was thereupon duly 
made. | 

Several objections to and protests against said survey have been made 
_and filed in the office of the surveyor-general. The claimants of La 

Purisima object and allege: | 

1. That in the decision of the Lompoc contest La Purisima was held 
to be a sobrante grant; that the present survey is not of- the sobrante, 
but only a small part thereof, and is notin accordance with such decis. 
ion; that this survey was made long before the decision holding said 
ranch to be a sobrante grant; and that the survey of Rancho Lompoc _ 
was wrong, such grant never having been extended beyond the River 
Ynez, and that since the Department goes behind the decision in respect 
to La Purisima being a sobranté grant, the owners of La Purisima claim 
to the Yuez river. 

2, The owners of the Ranchos Lompoc and Vieja de la Purisima pro- 
test because the survey overlaps and conflicts with their northern bound- 
aries, as established by the patents issued therefor, and that the ques. 
tions relating to such northern boundary have been fully examined and 
adjudicated by the Secretary of the Interior. 

3. The owner of Rancho Jesus Maria protests because the survey 
overlaps the southeast line of said rancho as patented. 

4, Certain settlers upon lands claimed by the owners of La Purisima, 
but included in said survey, protest against any change in said survey 
that would interfere with their pre-emption rights. 

Such objections being made, a hearing was had before the surveyor- 
general, and testimony produced on behalf of the claimants of La Pu- 
risima, the owners of Ranchos Lompoc and Vieja de la Purisima and the 
settlers aforesaid, and Surveyor-General Ames transmitted tlie case to 
your office with his opinion, signed the 13th day of February, 1878. 

The surveyor-general is of the “opinion that the survey under con- 
sideration is wrong in overlapping the Ranchos Lompoc and Mission 
Vieja de la Purisimna,” and that La Purisima is “ necessarily limited by 
the northern boundary of Lompoc and Mission Vieja de la Purisima, as 
aforesaid,” by the decision of October, 1873, and the patents issued. He 
is also of the opinion that the Terrell survey of 1860, under considera- 
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tion, correctly established the eastern boundary of La Purisima. He 
Says: | — | 

The original grant of the Rancho Santa Rita establishes such line as 
its westerly boundary, and consequently limits the sobrante of Mission 
de la Purisima in that direction. . . . . No objection having been 
filed against the north line of the Rancho Mission de la Purisima, as 
shown by the Terrell survey of 1860, and now last advertised, and the 
same being in conformity with the southern boundary of the Rancho Los 
Alamos, the same is no doubt the correct northern boundary. 

The western boundary of the Rancho Mission de la Purisima, as fixed 
on the plat of the Terrell survey now advertised, does not extend to the 
eastern boundary of the Rancho Jesus Maria as patented, and the plat 
should be amended by extending it to such patented line of Jesus Maria, 
as has already been done on the amended plat of the Terrell survey, and 
in the Norway survey of June, 1875. | 

Supposing the lines and boundaries above described to be the proper 

limits of the (sobrante) Rancho Mission de la Purisima, then the survey 
of the same made by Deputy Surveyor W. H. Norway, in June, 1875, © 
and approved by United States surveyor-general for California, Jan- 
nary 14, 1876, is the correct survey and plat of the same. 
- The claimants of La Purisima insist that the decision of the Secretary 
of July 21, 1873, determined that the grant in question was a sobrante 
or grant, of what remained of the mission at the time of the grant, and 
that Temple by his purchase and grant took all the lands of the Mission 
La Purisima that remained after taking out the grants made prior to 
his purchase. 7 

It will be seen upon a review of the facts that the grant in question 
was not claimed as a sobrante grant until after the decision of 1878. 
At the time of the public sale, in 1845, it was not described as a sobrante 
grant, nor is it so described by Malo in his petition for confirmation be- 
fore the Board of Commissioners. In his amended petition the grant, 
as he claims it, is— | | 

The principal edifice of the Mission de la Purisima, and the lands 
thereto belonging, amounting to between two and three square leagues, | 
having for boundaries the lines of former or previous grants, viz: Mis- 
sion Vieja de la Purisima, Rancho Maria, Lompoc, Los Alamos, and 
Santa Rita. | 

A large proportion of the lands now claimed as the sobrante lie out- 
side of the interior boundaries of the above ranchos as they then existcd. 

The decree of confirmation is made as— : 

Bounded by the Rancho of Lampoc, which comprises the old Mission | 
of La Purisama, the Ranchos of Santa Rita, Todos Santos, and Los Ala- 
mos, reference being had to the original grant, and the deposition of A. 
B. Thompson, filed in the case, for a more particular description. 

The deposition of Thompson described the land as amounting to about 
“‘two or three leagues,” and gives the Ranchos Lompoc, old Mission of 
La Purisima, Santa Rita, Todos Santos, and Los Alamos as boundaries. 
If the grant is limited by the surrounding ranchos as they were known 
at the time of the grant, and as since ascertained by actual survey, the 
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amount of land in La Purisima is about three leagues. The owners of 
La Purisima, construing it to be a sobrante, claim about eight leagues 
under the Norway survey of 1874, but in addition to that amount they 
claim a large tract of land bounded north by Rancho Guadalupe, east 
by Rancho Punta de la Laguna, south by Rancho Casmalia, and west 
by the Pacific Ocean; ,they also claim a very large tract lying entirely — 
north of Los Alamos, making in all more than 20 leagues. La Puri- 

sima, regarded as a tract of about three leagues, inclosed and limited 
by the surrounding ranchos as their boundaries existed at the time of 
the grant, lies in a compact form; as a sobrante, in the sense claimed, 
there must be added to this compact piece irregular and detached par- 
cels lying outside of the boundaries of the surrounding ranchos. These 
detached and irregular parcels were lands remaining after surveys were 
made and patents issued for grants other than La Purisima, lying within 
what is claimed to be the exterior limits of the Mission of La Purisima 
as granted in 1787. All the ranchos mentioned above described as 
boundaries of La Purisima have been surveyed and patented. The com- 
pact tract of La Purisima, comprising about three leagues is, I under- 
stand, occupied by its owners. 

Malo, in his petition to the Board of Commissioners for confirmation, 
states that he has been in peaceable possession since the conveyance to 
him by Temple, September 27, 1850. The parcels outside of that piece 
are mainly occupied by settlers claiming under the pre-emption and 
homestead laws of the United States, and this controversy as to title is 
substantially between the claimants of La Purisima and the United 
— States. 

The southern boundary of the a aim in question must be regarded as 
settled by the decision of this Department in the Lompoc contest, and 
the northern boundaries of Ranchos Lompoc and Mission Vieja de la 
Purisima, as patented in November, 1873, must be considered the south- 
ern boundary of the grant in question. The eastern boundary of Ran- 
cho Jesus Maria has also been settled and determined, and a patent 
was issued for that rancho in September, 1871; and that line must 
form the western boundary of La Purisima. Todos Santos was first 
surveyed to its exterior boundary on the south, and that line formed a 
portion of the north line of La Purisima as surveyed by Terrell in 1860. 
Todos Santos was confirmed for five leagues. It appears that asit was 
subsequently surveyed the piece known as the triangle was excluded 
from the first survey, and its north line extended into the south part of 
Rancho Punta de la Laguna. 

The owner of Todos Santos, to avoid a contest with La Laguna on 
account of such extension on the north, accepted a patent for 20,772.17 
acres (being 1,421.23 acres less than five leagues), still leaving out the | 
piece embraced in the original survey lying in the southwest corner 
No special claim seems to be made to this piece of land by the owners 
of La Purisima, and the disposition of it must be determined by the 
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same rule that governs the disposition of the large tract lying east of 
the west line of Santa Rita as granted to Malo. 

The remaining and important question in the case is whether any 
lands should be included in the grant in question lying east of such west 
line of the Rancho Santa Rita, being the west line as patented, extended 
north to the south line of Los Alamos. | 

Prior to 1873 the owners of La Purisima had not made claim to any 
lands lying east of the west line of Rancho Santa Rita. They had con- 
tested the southern and western boundaries of their grant, and were 
endeavoring to extend the limits in those directions, or repel intrusions 
upon what they regarded as their territory by the owners of the grants 
lying on those boundaries; but it was not until after the decision of 1873 
that any claim was made to lands lying east of the west line of Santa 
Rita. The first survey that included lands lying east of that line was 
the Norway survey, made in November, 1874, and embraced 34,012.56 
acres. The largesi amount embraced in any survey before that time 
was that constructed by Beale from field notes in June,:1862, and in- 
cluded lands in contest with Lompoc, Vieja de la Purisima, and Jesus © 
Maria, and embraced 16,455.54 acres, The two large tracts, one lying 
upon the Pacific Ocean and the other north of Los Alamos, have never 
been included in any survey of La Purisima. Your predecessor was of 
the opinion that these two tracts, under the decision of 1873, hereafter 
mentioned, were included in La Purisima at the time of the sale to Tem- 
ple, and that the claimants would be entitled to them but for the fact 
that they were not included in the petition for confirmation. Your 
predecessor bases this opinion, and also the opinion that the lands ly-: 
ing east of the west line of Santa Rita belong to the grant in question, 
upon the ground that by the decision of the Secretary of the Interior 
of July 21, 1873, ‘the La Purisima was a sobrante dependent for its 
boundaries upon the location of the adjoining ranchos.” 

I think the effect of that decision upon the question involved in this 
ease will not bear the construction placed upon it by your office. It 
must be remembered that the extent, the quantity of land granted, and 
the particular character of La Purisima were not involved in the ques- 
tions considered in that decision. The particular question under con- 
sideration by the Secretary in the “Lompoc contest,” when he desig- © 
nated La Purisima as a sobrante, was to determine the northern bound- 
ary of Lompoc and Mission Vieja, as conflicting with La Purisima; 
whether the River Ynez constituted such boundary, or the range of hills 
lying north of theriver. He finds that Lompoc was granted in 1837, 
long before the sale to Temple; that juridical possession was given; and 
that La Purisima, being a grant made subsequently to Lompoc, was a 
sobrante or grant of what remained, and must necessarily be limited 
by the boundaries of Lompoc as granted and settled by juridical posses- 
sion. Such I understand to be the purport of that decision in that 
respect. Applying the facts and the reasons given in that decision to 


x. Or three leagues. 
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the boundary line between La Purisima and Santa Rita, the effect of 
the decision would be to limit La Purisima to the western boundary of 
Santa Rita as granted, and as juridical possession was given. 

The decision says that many grants had been made “ from the lands of 
the La Purisima, among them the Lompoc, Mission Vieja, Santa Rita, 
Todos Santos,and Los Alamos. The residue was sold in the manner indi- ~ 
cated, and then granted to the purchaser.” It cannot be claimed that the 
Secretary meant by such language to hold that La Purisima could be 
extended beyond the interior lines or sidés looking toward each other 
of the surrounding grants named byhim. Whatever may have heen said 
in that decision in respect to La Purisima being a sobrante, not called 
for in consideration of the questions then to be decided, must be regarded 
as obiter dictum, and not intended by the Secretary to designate the 
extent of La Purisima, and its character as a sobrante in the general 
acceptation of that term. It may be observed here that the Secretary 
expresses doubt whether, but for the act of confirmation, La Purisima 
ever had any-valid existence. Referring to the grant to Temple, the 
decision says: 

This was the only title that Temple or any one under him ever had 
from the Mexican government; if under that government it was of 
any validity whatever, which is doubtful, it was one of the weakest 
titles known to the law. 

Taking the decision as a whole, and regarding the questions then 
under consideration, to hold that the Secretary intended to characterize 
La Purisima as a sobrante in the sense claimed, extending beyond the 
jimits of the surrounding ranchos named by him, and embracing large 
tracts of land, vastly greater than the part lying within the boundaries 
of such ranchos, and some of them at great distances therefrom, would 
be doing violence to the language used by the Secretary and the mani- 
fest purport and intent of the decision, and yet such is the construction 
which your predecessor has placed upon it. 

La Purisima was not described in terms as a “‘sobrante” in the sale 
and conveyance to Temple, or the transfer to Malo, nor in the original 
or amended petition for confirmation, nor in the decree of confirmation, 
except in the use of that term by Thompson in his deposition referred 
to in the decree “ for a more particular description.” It therefore be- 
comes of some interest and importance to look into the meaning of the 
term as used by Thompson, and especially so since the claim of La 
Purisima to all the lands, except about three leagues, depends upon 
whether the claim is a sobrante in the broad interpretation of the term. 
Thompson, in his deposition, says: 

There were some lands then belonging to the mission, and which were 
sold with the buildings. These lands were called the sobrante, or lands 


then remaining to the mission after deducting the lands which had been 
granted. These lands (sobrante) I understood amounted to about two 
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When asked for a more particular location he gives Rancho Lompoc 
as situated on the south of Santa Rita, “ belonging to Ramon Malo” « 
on the southeast, and Todos Santos and Los Alamos on the north. 


Thompson had been acquainted with La Purisima since 1831, and knew - 


the surrounding ranchos. Within thé limits of the ranchos he names 
(supplying Jesus Maria on the west and Mission Vieja on the south) 
we find about three leagues of land, the largest amount estimated by 
him as belonging to La Purisima, which he terms a sobrante. It is clear 
that Thompson by the use of that term did not suppose that it applied 
to any lands lying outside of the interior boundaries of the ranchos 
named by him, and evidently believed‘ that there were no such lands 
belonging to La Purisima. It is clear that Thompson used the term in 
the same sense as did the Secretary in the decision of July 21,1873. If 
he had intended to include in his term “sobrante” the large tracts 
lying outside of the ranchos named, he would not have limited the 
‘amount *‘to about two or three leagues.” There is. as much force in 
insisting that La Purisima is a “ sobrante” in the sense claimed by its 
owners, under the Thompson deposition (since it is by the decree made 
a part of the description), as there is that it is a ‘‘sobrante” by the 
decision of 1873. I am aware that it is claimed that, by the decision of 
1873, La Purisima is adjudicated to be a sobrante, but, as has already 
been intimated, there was not that identity of the subject matter under 
consideration which constitutes the first element of “ res judicata.” 

Again, it is evident that, in any view of the case, the owners of La 

' Purisima can take no more land than was petitioned for and confirmed 
by the Board of Commissioners. 

The lands petitioned for are the lands belonging to La Purisima— 

Amounting to between two and three square leagues, having for 
boundaries the lines of former or previous grants, viz: Mission Vieja de — 
la Purisima, Rancho Maria, Lompoc, Los Alamos, and Santa Rita. 

It is difficult to understand how the plain language of that petition 
cau be construed to embrace several tracts of land in quantity many 
times greater than sufficient to answer the call, and lying outside of the 
interior limits of the ranchos named. Is it not clear that the petition 
asks for a compact parcel of land lying within the boundaries of the 
ranchos named, and embracing two or three leagues? It is manifest 
from the petition what land Malo believed he owned. If he supposed 
that he took by his grant some 90,000 acres of land, or upwards of 
twenty leagues, would he have limited the quantity to two or three 
leagues, or some 13,000 acres? Although permitted to amend his peti- 
tion some nineteen months after filing the first, he, in both, claims the 
amount to be between two and three leagues. He also states in the. 

petition that he has been in peaceable possession of the lands asked for 
Since the transfer to him by Temple in 1850, which could not have been 
trae as to the large amount of lands now claimed as a sobrante, and 
could only have been true as to the two or three leagues. 
20309—VoL 1——17 
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The decree of confirmation is for “the lands of the Mission of La 
_ Purisima to the extent of between two and three square leagues,” bounded 
by the Ranchos Lompoc, Santa Rita, Todos Santos, and Los Alamos. 
- Jt will be observed that in the petition the Rancho Todos Santos is 
_ omitied in giving the boundaries, but it is supplied in the decree, while 
_ in the decree Rancho Maria is omitted, as well as in the deposition of 
Thompson; but, taking the petition, the decree, and deposition together, 
La Purisima ey bounded and inclosed completely by the adjoining 
ranchos. 

As before suggested, whatever sonsieuchon may be put upon the 
decision of 1873, the grant cannot be extended beyond the decree of 
confirmation. The amount of land may exceed three square leagues, 
but the quantity is limited by the lines of the surrounding ranchos as 
they existed at the time of the decree. In that sense, and in no other, 
can La Purisima be called a sobrante. It was a grant for all the lands 
inclosed within those limits; and the amount, as ascertained by actual 
survey, nearly corresponds to the amount named in Malo’s petition, the 
decree of confirmation, and the deposition of Thompson. ' 

The idea that La Purisima was a sobranie in any other sense than 
that mentioned above, seems to have originated in the misconstruction 
put upon the language used in the decision of 1873; and since then the 
claims for La Purisima have attained proportions that could hardly have 
been anticipated by the most sanguine claimants at the time of its con- 
firmation, or before that decision. 

As has been already intimated, the boundary of the grant in question 
must be limited by the western boundary of Santa Rita, as it was orig- 
inally granted to Malo under that grant. Such line extended north to 
Los Alamos, and juridical possession of the grant was given to him on the 
31st day of October, 1845, and it is recited in the record of the proceed- 
ings giving such possession that “he took the true, real, actual, and 
corporal possession ”; that “he entered upon and passed over said lands, 
pulling up herbage, scattering handfuls of earth, breaking branches of 
trees, and making other demonstrations of the possession that he took 
of said lands.” The amount of land conveyed to him, and of which 
he took possession, was three leagues and two hundrea varas. The 
amount confirmed to him by the district court, southern district of 
California, at the December term, 1856, was ‘ tiie square leagues, an d. 
- no more.” 

Under the approved survey made in March, 1875, the surplus of the 
juridical measurement was taken out on the north, leaving a parcel of 
_ land of considerable extent between Santa Rita, as thus surveyed, and 
the southern boundary of Los Alamos. This parceladjoins La Purisima, 

_ as surveyed prior to 1873, and is now claimed by the owners of La Pu- 
risima, together with the large tract connected therewith lying east and 
northeast of Santa Rita, under their claim of “ sobrante.” 
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— It will be remembered that in the deed of La Purisima from Pico to 
Temple, juridical possession of the grant was directed and permitted, 
but was never given, This was a proceeding corresponding in its nature 
somewhat with livery of seisin under the common law, and was im- 
portant, if not absolutely necessary, to complete the title; and failure 
to give such possession, taken in connection with the otherwise uncer- 
tain character of the grant, but for the decree of confirmation, might 
raise a grave question as to its validity. | 

In Van Reynegan v. Bolton (5.Otto, 33), decided several years after 
the decision of the Secretary before referred to, Mr. Justice Field, in 
considering the validity of like grants, says: 

There was another proceeding to be taken, which was essential to 
the complete investiture of the title, and that was a formal delivery of 
the possession of the property by a magistrate of the vicinage, called, 
in the language of the country, the delivery of juridical possession. 
This proceeding involved the establishment of the boundaries of the | 
tract, when there was any uncertainty respecting them. If these were 
designated in the grant, it required their ascertainment and identifica- 


tion; if they were not thus designated, it required the measurement of 


= 


the quantity granted, and its segregation from the public domain. The 
regulations prescribed by law for the guidance of the magistrate in 
these matters made it his duty to preserve a record of the various steps 
taken in the proceeding; to have the same attested by the assisting 


' witnesses, and to deliver an authentic copy to the grantee. 


It was evidently intended that juridical measurement and possession 


- should follow immediately after the grant. And yet such measurement 


and possession of the tracts now claimed as a sobrante would have been 
practically impossible, and could have been contemplated only in rela- 
tion to the two or three leagues inclosed within the limits of the adjacent 
ranchos. The fact that the two vineyards of Jalama, contained in the 
sale and conveyanceto Temple, were situated several miles distant from 
the principal tract granted, adds no force to the claim for other outlying’ 
tracts as sobrante. On the contrary, under the well-known rule of con- 
struction that where a particular thing is mentioned all others are ex- 
cluded, the particular mention of the two vineyards would exclude the 
supposition that any other outlying tracts were intended to be included. 
in the grant. | 

I am of the opinion that the west line of Rancho Santa Rita as origi- 


nally granted, and as fixed by the act of juridical possession (being the 


west line of Santa Rita as patented, extended to the south line of Los 
Alamos as patented), must limit the grant of La Purisima in that direc- 
tion, and such line constitute the eastern boundary thereof. | 

I am also of the opinion that the triangle lying upon the southwest 
corner of Rancho Todos Santos, as patented, must be excluded from the 
grant of La Purisima; and that in other respects, and in other direc-' 
tions, the grant of La Purisma is limited by the surrounding ranchos, 
as patented. 3 
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The modified Norway survey of June, 1875, embracing 1 4,735.76 acres, 
is therefore the correct survey, and a patent should issue in accordance 
therewith. This survey has been duly advertised, as provided by the 
‘act of July 1, 1864. (See opinion of Surveyor-General H. G. Rollins, 

April 5, 1877.) | . 

The decision of your predecessor, directing that the Terrell survey be 
’ so amended as to include all the land between the Ranchos Todos San- 
tos y San Antonio, Los Alamos, La Laguna, San Carlos, De Jonata, 
Santa Rosa, Santa Rita, Lompoc, and Jesus Maria, is hereby overruled. 


PRIVATE CLAIM—SECOND PUBLICATION OF SURVEY. 
RANCHO ARROYO DEL RODEO. 


Where publication of the survey of a private land claim in California has been regu- 

larly made and certified to under the act of June 14, 1860, all parties are con- 

cluded, and patent should issue for the claim assurveyed. A subsequent publica- 
tion under the act of July 1, 1864, is invalid. 


Secretary Kirkwood to Commissioner McFarland, March 10, 1882. 


I have examined the matter of the survey of the Rancho Arroyo del 
Rodeo, situate in Santa Cruz County, San Francisco district, California, 
on appeal by the confirmees from your predecessor’s decision of April 
2, 1881, holding that a patent should issue upon said survey. 

The records of your office show that this rancho was granted to one, 
Francisco Rodriguez, July 28, 1834, by Gov. José Figueroa, as being 
‘““bounded by the town of Branciforte and the Rancho Shoquel. On 
May 12, 1854, said rancho was sold and conveyed by the grantee to 
Messrs. Juan Hames and Juan Danbenber (or Danbenbin), upon whose 
petition it was confirmed March 27, 1855, by the Board of Land Com- 
missioners appointed pursuant to the provisions of the act of March 3, 
1851 (9 Stat., 631), which confirmation was affirmed by the United States 
district court for the southern district of California, March 5, 1856.— 

- To the extent of one league in longitude by one-fourth of a league in 
latitude, and no more, within the boundaries called for in the grant and 
map to which the grant refers, to wit: Oue league in length by one- 

quarter of a league in width, and bounded on the South by the Sea, on 
the west by the Arroyo del Rodeo, and on the east by Arroyo Shoquel: 

Provided, That should there be a less quantity than one square league 
within the said boundaries, then confirmation is hereby made to such © 
less quantity. 

This decree became final upon the vacation by said court, at its 
December term, 1856, of its order allowing an appeal by the United 
States to the supreme court of the United States. 

In November and December, 1858, a survey of said rancho was made 
by John Wallace, United States deputy surveyor, the boundaries of 
which, as shown by the official plat thereof, contained 2,353.32 acres, 
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but which, as approved by Surveyor-General Mandeville February 5, 
1861, contains only an area of 1,473.07 acres. As thus diminished this 
rancho has for boundaries : On the south the Bay of Monterey; on the 
east the Arroyo Shoquel; on the west the Arroyo del Rodeo; and on 
the north, a dueeast and west line between said Arroyos, distant 210 
chains and 68 links from a point on the bay aforesaid, indicated on said 
plat as ‘Post of United States Coast Survey,” the same being the 
sou'hernmost point of said rancho. The fact is clearly established by 
the certificate of Surveyor-General Mandeville, dated May 31, 1861, 
that notice of said survey, the approval of the plat thereof, and its re- 
tention in his office for four weeks subject to inspection, was published 
for that period pursuant to the requirements of theact of June 14, 1860 
(12 Stat., 33); and it is also as clearly established by such certificate 
that no order for the return of said survey and plat to the United States 
district court was ever served upon him. Subsequently, however, upon 
the publication of said survey, under the provisions of the act of July 
1, 1864 (13 Stats., 332), and within the period prescribed by the same, 
the confirmees filed objections thereto, alleging: (1) That it excludes 
lands that have been in the continuous possession of the said grantee, 
Francisco Rodriguez, and those claiming under him since the date of 
the grant of said rancho to him in 1834; (2) that it exclndes land with- 
in the boundaries of the judicial possession ; and (3) that it does not 
conform to the description of the land as confirmed. 

The primal question to be determined is, did the publication of notice 
by Surveyor-General Mandeville of his approval of the Wallace survey, 
pursuant to the provisions of the act of June 14, 1860, render such sur- 
vey final? The act of 1860 requires the publication of the survey to be 
made by the surveyor-general of California— 

Once:-a week for four weeks in two newspapers, one published in Los 
Angeles, and one of which the place of publication is nearest the land, 
if the land is situated in the southern district of California; and until 
the expiration of such a time the survey and plat shall be retained in 
his office, subject to inspection. 

In this case, as shown by the surveyor-general’s certificate aforesaid, 
the requirements of the act in question were literally complied with by 
him in every essential particular, and this without intervention by any 
party in interest. a | 

After the lapse of the period prescribed for retaining the plat and . 
survey in the office of the surveyor-general, without intervention by 
any party interested (if the other preliminaries have been duly per- 
formed), there is no provision for making complaint or for correcting the 
result; and in such case,it seems to me, if any injury has been done, the 
only appeal left is to Congress.—(Opinion of Solicitor-General Phillips, 
March 10, 1873, in the matter of the California private land claim Guad- 
alupe.) | 

This opinion was adopted by this Department March 26, 1873. 

In such a case all parties are concluded; for the statute expressly 
_ directs “that the patent for the land as surveyed shall forthwith be is-. 
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sued therefor,” and further declares that “ the said plat and survey so 
finally determined by publication shall . . . . . have the same 
effect and validity in law as if a patent for the lands so surveyed had 
_ been issued by the United States.” 

It has been invariably held that the date of approval should be re. 
garded as the date of survey. The survey in this case was approved 
February 5, 1861, as aforesaid. It has been determined by the Depart- 
ment in the case of Corral de Piedra, June 26, 1867, and the opinion of 
Attorney-General Stanbery, under date of September 30, 1867 (12 Opin., 
250), that a survey made after the passage of the act of 1860, and duly 
advertised and not taken into the district court, is final. 

This opinion was adopted by this Department October 5, 1867. It 
was also held by my predecessor, Mr. Secretary Delano, in the case of 
San Bernabe, under date of February 10, 1872, * that asurvey approved 
after the passage of the act of 1860 was such a survey as that act.con- 
templated.”—-(Rancho Tajauta, 1 C. L. L., 548.) 

Inasmuch as the certificate of the surveyor-general is in the usual 
form, and contains a sufficient statement of the facts showing publica- 
tion of the notice of said survey in ali respects conforming to the re- 
quirements of the act of June 14, 1860, and as none of the parties in 
interest intervened within the period and in the manner prescribed by 
the statute, [ concur with you in the opinion that the subsequent publi- 
cation of the Wallace survey in question was without authority of law, 
and null, and that a patent should issue upon said survey. 

Your decision is accordingly affirmed. 


——Seaeeee 


PRIVATE CLAIM—SURVEY—J URISDICTION. 


RANCHO LAS CRUCES. 


The act of June.19, 1878, gave to the United States district court jurisdiction to hear 
and determine as to the ftiile of the crane a and to the Land Department the 

final location of the claim. 

The survey was therefore properly published by the surveyor-general, and objections 
thereto filed before him by party in interest as contestant. Motion to dismiss the 
objections on the ground that the court had power to and did determine the loca- 
tion is untenable and overruled. 


Commissioner McFarland to U. 8. surveyor-general, San Francisco, Calt- 
Sornia, July 13, 1882. | 


In the matter of the survey of the Rancho Las Cruces, confirmed 
to Vicente Cordero and others by decree of the United States district 
court for the district of California, under the special act of Congress of 
June 19,1878 (20 Stats., 172), John Mullan, esq., of counsel for con- 
firmees, on the 31st of January, 1882, filed in this office a statement 


rd 
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referring to the proceedings in said matter, claiming that said proceed- | 
ing, as far as relates to determining the location of the confirmed tract, 
became final upon the rendition of the decree of the district court in the 
ease, and that the action of your office therein in the publication of the © 
survey, etc., was without authority of law and void; and thereupon 
moving that your office be called upon for a report as to its action in 
the premises, and to transmit copies of the papers in the case to this 
office for its “consideration and action,” and instructed to suspend fur- 
ther proceedings in said matter until otherwise directed. 

The motion of Mr. Mullan was granted, of which your office was ad- 
vised on the 14th of February, 1882, and under date of March 2, 1882, 
transmitted to this office copies of fie papers in ane case, Showing the 
proceedings that had been had therein. 

These proceedings are now before me for consideration; William 
Leviston, esq., as attorney for Ramon de la Cuesta, having, under date 
of May 15 last, filed in this office an answer to the statement aforesaid 
of Mr. Mullan, and the latter on the 10th of June ultimo filed a reply - 
thereto. ’ . 

The act of June 19, 1878, under which the proceedings herein origi- 
nated, by its first section permitted and authorized the claimants of the 
Rancho Las Cruces to present their claim to the United States district 
court for examination, and if found valid authorized the court to con- 
firm it; provided that the quantity should not exceed 8,888 acres; that 
no land should be confirmed to which there were valid claims existing 
under the pre-emption or homestead laws, and that the confirmation 
should not affect any valid adverse rights, nor give to the confirmees 
any claim against the United States for compensation on account of 
any such pre-emption or homestead claims or adverse rights ; and pro- 
vided further, that the claimants before filing their claim should execute 
releases to all persons in possession under the pre-emption or homestead 
laws, which releases the court was required to see executed before con- 

firmation. | 
~The second section gave to the claimants the right of appeal to the | 
Supreme court of the United States, 

The third section directs that the United States surveyor-general for 
‘California, upon the filing in his office a certified copy of the decree of 
eonfirmation, shall cause the claim to be surveyed as other claims of like 
nature are now surveyed under existing laws; and that upon the ap- 
proval of the survey by the Commissioner of the General Land Office, a 
patent shall issue to the claimants in the usual form. 

It appears by the papers returned that the claim was presented to the 
district court by the petition of the claimants, the United States appear- 
ing by J. HE. Levett, esq., and that upon the hearing thereof the court 
found that at the date of said act there were no valid claims to said 
lands existing under the pre-emption or homestead laws, nor persons in 
possession of any of said land under valid claims under those laws or 
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other laws of the United States; that the claim was Soll and valid, and 
thereupon confirmed it to the petitioners by the following descrip ion : 


The lands of which confirmation is hereby made are known as the 
“ Las Cruces,” situatedin Santa Barbara County, and are bounded and 
described as follows: On the south by that portion of the Nuestra Sefiora. 
del. Refugio which is known as the “ La Gavida,” on the west by the 
Rancho San Julian, on the north by the Rancho Santa Rosa, on the 
east by the Rancho Nojoqui and the Cuchilla or ridge of Nojoqui, and 
- on the southeast by a range of mountains; not to exceed within said 
limits 8,888 acres, reference being had to a ‘survey of said Rancho Las 
Cruces, ’made by W.H. Norway, and delineated upon a plat filed in 
this case, marked Exhibit C, and hereunto annexed and made part of 
this decree. 


On the 30th day of June, 1881, upon motion of the petitioners, the 
United States being represented, the court by further order, holding 
that by the provisions of the act the right of appeal was only given to 
the claimants, and that the proofs in the case would not justify an ap- 
peal by the United States in case the right of appeal existed by gen- 
eral laws, declared its decree of confirmation final, and directed the sur- 
veyor-general, upon the filing with him of a certified copy of said decree, 


-. to cause the claim to be surveyed with all convenient disp itch “ as 


other claims of like nature are now surveyed under existing laws.” 

Thereupon it appears a survey was made under the direction of your 
office by United States Deputy Surveyor W. H. Norway, in August, 
1881, and that the same was published, as required by the act of July 1, 
1864 (13 Stats., 332), in October and November, 1881. 

It further appears that within the time allowed by said act, Ramon 
de la Cuesta, appearing by Wm. Leviston, esq., his attorney, filed in 
your office objections to said survey, alleging that by himself and his. 
. grantees he had been in possession for the past twenty-two years of - 
’ 631,11 acres of the land included therein, lying in the northern-part of 
the surveyed tract, which was part of the Rancho Nojoqui, and put- 
chased by the objector and his grantees, in good faith and for a valuable 
consideration, from the original Mexican grantees; that said survey is 
erroneous in that it includes the said land of the objector, which is not 
a part of the Rancho Las Cruces; that the northern boundary of Las 
Cruces, as shown by the grant, disefio, and decree of confirmation, is 
south of the land of the objector; with other grounds of objection not 

necessary to be here set forth. 

- To these objections the claimants interposed a motion, before your 
office, asking for their dismissal on the grounds, among others, in sub- 
stance that they were not sworn to; that the facts of possession, occu- 
paney, etc., alleged, should have been presented to the district court 
when the claim was pending therein; that the decree of the court was 
final as to title and boundaries, and the only question that could be 
raised was whether or not the survey conformed to the decision of the 
court, and that being undisputed, they asked that the objections be 

disregarded and the land patented according to the survey. | 
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- This motion on the part of the claimants having been overruled, the 
aforesaid motion of Mr. Mullan in their behalf was filed before this 
office; the relief sought thereby from the ‘‘consideration and action” of 
this office being, as understood, the dismissal of the contestant’s objec- 
tions and the carrying of the survey into patent under the decree of the 
court, as being conclusive in regard to the specific location on the ground, 
of the tract confirmed, as well as to the descriptive designation of the 
boundaries. | 
This claim on the part of the grant owners can only be maintained on 

the assumption that the act of July 19, 1878, empowered the district 
court to locate and determine upon the ground the specific limits of the 
claim, to the exclusion of the exercise of any control or discretion by 
the surveyor-general and by this office touching the location, as well as 
to pass upon and confirm the title. 


I do not so understand nor construe the provisions of the act. By ~ : 


it the claimants were permitted to present their claim to the court for 
examination; and if, upon the hearing, it should appear that the claim 
was. valid under Mexican law, the court was authorized to confirm it to 
the extent of quantity specified; valid claims under the pre-emption and 
homestead laws, and valid adverse rights being protected by the act. 

The duty of locating the land confirmed by survey is, by the act, 
imposed upon the surveyor-general; who upon the production of the 
final decree of confirmation is directed to cause the claim to be sur- 
veyed ‘‘as other claims are now surveyed under existing laws,” and final 
approval of the survey by this office is required before patent can issue. 

This provision contemplates and requires a survey of the claim by 
the surveyor-general after the confirmation; notice thereof by publica- 
tion, and opportunity for parties interested to appear and contest the 
same before your office, as in like cases under the laws existing at the 
date of the passage of the act (see act of March 3, 1851, 9 Stats., so 
sec. 13, and act of July 1, 1864, 13 Stats., sec., 1 aa 7). 

The laneines of the act ilgune to fhe. survey of the claim is so plain 
and direct that it would seem impossible to come to a conclusion differ- 
ing from the above. And, besides, the necessity for the provision im- 
posing the duty of making the location upon the surveyor-general and 
this office in the manner prescribed by the existing laws is as obvious 
as the conclusion that the act had that intention is unquestionable. 

The act in prescribing the machinery for perfecting the claim in the 
confirmees contains no provision, as regards the proceedings in the dis- 
trict court, for the notification or summoning of parties having interests 
possibly in conflict with the claim. The contestant could have had no 
opportunity, and, having regard to the provisions of the act, was warned 
of no necessity for becoming a party to said proceedings. He was, 
therefore, guilty of no laches in that regard. The first opportunity he 
had to be heard in opposition to the location was upon the papncerion 
of the survey, of which he availed himself in due time. 
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The act of July 1, 1864, under which the objections are filed, does not 
require that they should be sworn to, but only “reduced to writing, 
showing distinctly the interest of the objector and signed by him or his 
attorney.” They are in due form and entitled to be heard in the usual 
course of proceeding. 
he allegation of the claimants in their motion paper, in allusion to 
the proceedings before your office, in substance, that it ts not disputed 
’ that the survey conforms to the decree of confirmation is negatived by 
_ the following objections of the contestant, which puts it directly in 
issue: 

That it (the survey) includes the said land of puieetor which is not a 
' part of said Rancho Las Cruces, but was a part of the Rancho Nojoqui. 
That the northern boundary of said Rancho Las Cruces, as shown by 
the grant, disetio, and decree of a is south of said land of 
objector. 

It is not proper to decide or even examine, upon this motion, as to 
whether the survey conforms to the decree of confirmation or otherwise. 
In the view here taken that can only properly be determined upon the 
issue formed between the parties after they shall have had opportunity 
to present their proofs and be heard thereon in tbe usual manner. 

The motion of the claimants to dismiss the objections of the contest- 
ant is denied, of which you are instructed to notify the parties, and, as 
soon as practicable, to complete the proceedings in the case, and make 
return of the same, with your report thereon, to this office. 


PRIVATE CLAIM—REQUEST FOR INSTRUCTIONS. 
VIGIL AND ST. VRAIN. 
Commissioner McFarland to Secretary Teller, May 5, 1882. 


An application has been made to this office for the delivery of the 
plat of survey approved August 6, 1878, by the surveyor-general of 
Colorado, being the evidence of title provided by the third section, act 
of February 25, 1869, Stats. 15, p. 276, in the case of the claim of Este- 
fana Hicklin, one of the derivative slnimants within the limits of the 
Las Animas ae. Colorado. 

The facts in this case, briefly stated, are as follows: 

By the first section, act of June 21, 1860, Stats. 12, p. 71, the claim 
No. 17, in the name of Cornelia Vigil and Conii St. Vrain, was con- 
firmed, not to exceed 11 square leagues to each of said claimants or 22 
square leagues to both, amounting to 97,650.96 acres. 

The tract granted embraced within its boundaries a much larger area 

than that confirmed, to wit, about 4,000,000 acres. 
The second section of said act provided that in surveying this claim 
. the location shall be made as follows, viz: 


The survey shall first be made of all tracts occupied by actual settlers 
holding possession under titles or promises to settle which have hereto- 
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fore been given by said Vigil and St. Vrain, in the tracts claimed by 
them, and after deducting the area of all such tracts from the area em- 
braced in 22 square leagues, the remainder shall be located in two equal. 
tracts, each of square form, in any part of the tract claimed by the 
said Vigil and St. Vrain selected by them, and it shall be the duty of 
the surveyor-general of New Mexico immediately to proceed to make 
the surveys and locations authorized and required by the terms of this 
section. 

Presumably for the reason that the grantees had disposed of the en- 
tire grant, and it was not practicable to comply with the above provis- 
ions of law as to survey, further legislation was necessary to determine 
the validity and extent of the claims of Vigil and St, Vrain, and all of 
the derivative claimants; therefore Congress passed the act of Febru- 
ary 25, 1869, in which it was provided that all claimants (the original 
grantees and those who had title from them) should “establish their ~ 
claims to the satisfaction of the register and receiver of the proper 
district.” | 

Under this act 39 claims of different tracts of land were presented to | 
the register and receiver at Pueblo, Colorado, for adjudication, and on 
the 23d of February, 1874, they made awards in 13 claims, amounting 
to 97,614.53 acres, as follows: 


Acres 

CHATICh: A ULONOOS .sucdauwetes cance ewe taboese dew eteetessusaswewens erenbe 686. 17 
INOxtOn WW <-WV GlON canbe ce deta oun t ce Sac eieaideme eee ce wee aees yeas — 760. 00 
Joseph By Doyle's Reirs ..csceet sic ses eecicle de ee necseesws <cesee sec tees ih 1, 924, 49 
Helen N. MeCormick..-... Oussetieed open eaeteraeeoee meee we ramauiledenal ig 200. 00 
<q60rpe: PSileOter .225.ckeuws aacauw see sesrisceas Cuecae sa cece seuessceue dias 160. 00 
ASCOT OO W.. SCDONCIOG oid a: c ae eene nce este snes ounnenb eciae ie siewedsnteaes — 3,593, 06 
HTGHEY We: SONGS cons peweicdeases cca des cone eee wees waeisiaeeniaecceas w--- 5,752. 40 
MSteiane Pek 22 occa cce ug Gueeee bee Sb cceu cote tc deeeeee cu beeoweebes 5,118. 72 
Wiis, Ws Beni Ss DOING as on.31cecutWecautatecccccseaeecsaecweadeeneweaes cue 2, 085, 51 
B. BoP 1eld. Bnd Win. Krone ..00 cscs cite eshe aan de sied omens Ceeeccoen ccs - $22, 63 
John M. Francisco & Henry Daigre...-......-.. Basia tas eve icine ate eae 1, 720. 00 
Romalids Duna BOges s.c222s2 secede doce ceew teat ceeedses sock wciendcseuee 2, 040. 00 
WALA CYale oins oo suws ceed douse eseuseem ae eteescuehee ns oesaeeeeenaces 73, 261. 55 

97, 614,53 


It will thus be observed that these awards, with the exception of 
36.43 acres absorbed the 22 square leagues confirmed. | 

In some cases in which awards were made as well as those that were | 
rejected appeals were taken from the action of the register and receiver 
to this office. A question, however, was raised as to its jurisdiction to 
try these cases upon their merits, it having been claimed that the action 
of the register and receiver was final, and on October 14, 1874, a decis- 
lon was rendered here in favor of jurisdiction, which was affirmed by 
the Department October 27, 1874, and upon a motion for reconsidera- 
tion again decided in the affirmative January 23, 1875. 

It appears, however, that this matter was brought to the attention of 
the President who referred the question to the Attorney General, and 
that officer, May 15, 1876, rendered an opinion to the effect that an ap- 
peal did not lie from the action of the register and receiver which was 
final under the statute, and on the 2d day of March, 1887 President 


~ 
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Grant issued the following order in the claim of Col. Wm. Craig, one 

of the derivative claimants, viz: : : 

In accordance with the opinion and recommendation of the Attorney 
General upon the questions submitted to him the Commissioner of the 
General Land Office is directed to instruct the surveyor-general of Col- 
~orado. to deliver to Col. William Craig an approved plat of the land 
adjudged to him by the register and receiver of the Pueblo land dis- 
trict in that State, dated February 23, 1874. . 

In accordance with this order plats were prepared, approved, and de- 
livered in the following derivative claims: William Craig, George W. 
Schofield, John M. Francisco & Henry Daigre, Charles Autobees, 

(In the claims of Craig, Schofield, and Francisco & Daigre, patents 
also were issued under sec. 2447, Rev. Stats. U. 8.) 

- In the claims of the heirs of Wm. W. Bent and Estefana Hicklin ap- 
proved plats are on file in this-office. These plats were prepared, ap- 
proved, and transmitted here, in pursuance of instructions from this 
office, but were subsequently suspended on account of the decision of 
Judge Dillon in United States circuit court, for the district of Colorado, 
July term, 1878, in the case of Thomas Leitensdorfer ». Wm. L. Camp- 
bell, United States surveyor-general, and William Craig, which was 
communicated to this office August 21, 1878. | | 

In the decision referred to, the court held, in substance, that parties _ 
affected thereby had the right to appeal from the awards of the register 
- and receiver, and consequently that the opinion of the Attorney-General, 
upon which the President’s order aforesaid was founded, was erroneous, 
and if this view of the said act of 1869 should be sustained upon a final 
decision in this case, and followed by the Executive, it would reopen at 
least such eases as had not been finally adjudicated under the order of 
the President. 

It is contended in this case that as the plat had been prepared and 
approved under instructions from this office, and in the manner provided 
by the said act of February 25, 1869, which makes the plat of survey in 
this class of cases evidence of title, this Department has no further 
jurisdiction over the matter, and that the plat should be delivered under 
the principles announced in the decision of the Supreme Court of the 

United States in the Thomas McBride case, decided at the October 
term, 1880. 
. While this may be true, and the claimant is entitled to the plat referred 
to, yet as the case is without precedent, and if decided affirmatively by 
this office would not reach the Department, as the question presented is 
solely between the United States and claimant, and consequently there 
would be no appeal, I deem it proper to ask for instructions as to what 
course should be pursued in the premises. 

The papers transmitted are— 

1. Order of the President, March 2, 1877, claim of William Craig. 

2. Copy of office instructions dated June 24, 1878, in claim of Este- 
fana Hicklin. 
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3. Plats of claim of Estefana Hicklin. 
4, Copy of decision of Judge Dillon, rendered at J ‘ite term, 1878, of 
_ United States circuit court, district of Colorado. 


——.—. 


IN SAME CASE. 


Review of facts reported and direction that evidence of title of the tract awarded to 
her be issued to Mrs. Hicklin. 


_ Secretary Teller to Commissioner McFarland, June 12, 1882. 


The clainy of Estefana Hicklin, one of the derivative claimants within 
the limits of the Las Animas grant, Colorado, for a delivery of the plat 
of survey approved August 6, 1878, by the surveyor-general of Colorado, 
has been considered by me. 

The grant in the name of Cornelio Vigil and Ceran St. Vrain, desig- 
nated as No. 17, was for 922 square leagues, about 4,000,000 acres. 

June 21, 1860, Congress confirmed the grant to the extent of 22 square 
leagues, 97,650.96 acres, to both claimants (12 Stats., 71). 

The act (Sec. 2) provided that in surveying and locating the confirmed 
grant, all tracts occupied by actual settlers, holding possession under 
titles or promises to settle, theretofore given by Vigil and St. Vrain in 
the tracts claimed by them, should be first surveyed, and after deduct- 
ing the area of all such tracts from the area embraced in the 22 square 
leagues, the remainder should be located in two equal tracts in any part 
of the tract. claimed by Vigil and St. Vrain. And it was made the duty 
of the surveyor-general of New Mexico immediately to proceed to make 
the surveys and locations authorized. 

A further act was passed, February 25, 1869, (15 Stat., 275), which 
provided that all claimants should “establish their claims to the satis- 
faction of the register and receiver of the proper district”; and that -: 
upon the adjustment of the claims according to the provisions of the act, 
the surveyor-general should farnish proper approved plats to claimants, 
which should be evidence of title, the same to be done according to in- - 
structions to be given by the Commissioner of the General Land Office. 

You inform me that, under the provisions of the act before stated, 
39 claims of different tracts of land were presented to the register and 
receiver for adjustment, and that, February 23, 1874, they made awards 
in 13 claims, amounting to 97,614.53 acres, thus absorbing the 22 square 
leagues except 36.43 acres. 

That appeals from the decision of the register and receiver in some 
cases in which awards were made and upon some of the rejected claims © 
were taken to your office. — 

It was claimed, however, that the determination of the register and 
receiver was final under the provision in the act before referred to, and 
that no appeal would lie from their decision. “ 
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The Commissioner held otherwise, and upon an appeal being taken 
to the Secretary the decision was affirmed October 27, 1874. 

And again upon a reconsideration of the question in an opinion of 
— great length, given January 23, 1875, the Secretary held that this De- — 
. partment had jurisdiction, and would entertain the appeals. 

Lhe matter being brought to the attention of the President, it was 
referred by him to the Attorney-General, who, May 15, 1876, gave an 

opinion that an appeal did not lie from the determination of the register 
and receiver to the Commissioner of the land office (15 Opinions, 94) and 
' recommended that the Commissioner of the General Land Office be in- 
structed to direct the surveyor- general to deliver to Craig an approved 
‘plat of the land awarded to him by the register and receiver. 

Accordingly, March 2, 1877, the President issued such order, and in 
compliance therewith such plat was prepared and delivered to Craig, 
_ and, probably in view of such opinion and action, plats were also pre- 
pared and delivered to George W. Scofield, John M. Francisco and 
Henry Daigre, and Charles Autobees, whose claims were allowed by 
_ the register and receiver, followed by patents to all of such claimants 
except to Autobees. 

The patents seem to have been unnecessary, since the act before re- 
‘ferred to made the approved plats “ evidence of title.” 

You inform me that in pursuance of instruction from your office, 
plats were prepared, approved, and transmitted in cases of the adjusted 
claims of the heirs of Wm. W. Bent and Estefana Hicklin, and are now 
on file; that the delivery of these plats was suspended because of the 
aeasion of Judge Dillon, Judge Hallett concurring, rendered in the 
United States circuit court for the district of Colorado, at the June term, 
1878, in the case of Thomas Leitensdorfer, complainant, v. William L. 
Campbell, United States surveyor general, and William Craig, defend- 
ants. A demurrer to the original bill had- been interposed and sus- 
tained at the July term, 1877, of said court, by Mr. Justice Miller and 
Judge Hallett with leave to amend. | 

Thereupon a supplemental bill was filed, and again demurred to by 
the defendants severally. The demurrer was sustained as to the sur- 
veyor-general, upon the ground that he was an improper party, but over- 
ruled as to defendant Craig. Judge Dillon is of the opinion that the 
' complainant had the right to appeal from the decision of the register 
and receiver, rejecting his claim, and from the decision establishing 
Craig’s claim, and that the opinion of the Attorney-General to the con- 
trary was erroneous; that the court would relieve derivative claimants 
of the Vigil and St. Vrain grant, under the act referred to, from evi- 
dences of title procured by fraud; that while the approved plats re- 
mained in force it is not within the power of the Commissioner or of 
the Secretary to hear and determine the appeals because the delivery 
of the plats passed the legal title, and with it all control of the execu- | 
tive department over the title (Moore v. Robbins, 96 U.S., 530); that 
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_ under the acts relating to the Vigil and St. Vrain grants it was con- 
templated that the validity and extent of the claims of Vigil and St. | 
- Vrain and of derivative claimants showed he decided by the executive 
instead of the judicial department; that the courts could only interfere 
in the results of executive action when such results had been procured 
by fraud or the denial of plain legal rights; that if the approved plats 
were set aside, and the courts could go no further, the executive de- 
partment would be free to act and hear and decide the appeals, and per- 
haps could be compelled to do so by mandamus; but that by issuing 
the plats the executive department had disabled itself from hearing | 
the appeals; and that in many of its aspects the case was wholly with- 
out a precedent, and grave doubts existed as to what the court ought to 
do upon. a final determination of the case. 

I am advised that in July, 1880, said court, after a hearing upon plead- 
ings and proofs, made a decree stfing aside the decision and award in 
favor of Craig, made by the register and receiver upon the ground that | 
‘ if was procured by fraud, and declaring the patent and plats issued to 
him void and of noeffect. The decision is likely to be reviewed on ap- 
peal taken to the supreme court, but the effect of the present decision 
may be to open the whole question as to the rights, claims, and locations 
of the derivative claimants, and to this Department the matter of finally 
determining and settling all the claims and equities of the derivative 
claimants may yet be referred. 

The particular instruction which you ask of me is, whether the ap- 
proved plat embracing 5,118.72 acres, in the case of Estefana Hicklin, 
shall be delivered to her. 

No question has been raised as to the right or oe of the award 
made to her. She took an appeal from the decision of the register and | 
receiver, complaining that the amount awarded to her was too small 
(she claims she had improved and occupied 12,000 acres); but an accept- 
ance of the plat of the amount awarded would of course be a waiver of 
the appeal, and probably a release of any further claim. It does not- 
appear that complaint as to the award made to her has been made by 
any one else. The proofs set forth in the award show that she has been 
in occupation, actually residing on the land, since 1859 or 1860, and she 
was only awarded the tracts improved, cultivated, and actually built 
on, and such other tracts as were indispensable to the enjoyment of the | 
pocions actually cultivated and built upon. 

It does not follow, because the award to Craig was procured by brib- 
ery and fraud, that the other awards were necessarily tainted. A pre- 
sumption of fraud for that reason alone could not beraised. The claims © 
were entirely distinct, and not dependent at all upon the same proofs. 
Corruption in a judicial officer proved in one instance does not affect his 
adjudications in other cases. 

If any inference as to other claimants can be drawn from the alleged 
corrupt action of the register and receiver in Craig’s claim, it is that 
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their claims were cut down or thrown out in order to make room for his, 
which, as claimed, exceeded the whole amount confirmed by Congress. 

It may not be of any advantage to Mrs. Hicklin to receive the plat, in 
. view of the questions existing in the courts, but an award has been 
made to her, under the act of Congress before mentioned, which has not 


-. been set aside, and Iam not informed that any proceedings are pend- 


ing for such a purpose. An approved plat has been made under in- 
_- structions from your office, and is now ready to be delivered. The act 
of Congress provides that upon the adjustment of the claims ‘it shall 
be the duty of the surveyor-general of the district to furnish proper 
approved plats to said claimants.” | | 

J am of the opinion that you should deliver the plat in question to the 
claimant, Estefana Hicklin. | 


PRIVATE CLAIM—FRENCH GRANT—CONFIRMATION. 
BRADISH JOHNSON. 


Grants made by the representatives of France, after the cession of the Province to 
Spain, were void, unless recognized by Spanish authority subsequent to the ces- 
sion, and pefore the transfer by Spain to the United States. 

There is no authority of 1aw empowering the General Land Office to adjudicate af- 

” firmatively and declare claims under foreign grants, to be held by complete title, in 
effect to confirm the same. Parties relying upon such grants must assert and de. 
fend their claims, if assailed, in the courts. 


Commissioner McFarland to register and receiver, New Orleans, La., June 
2, 1882, 


In the matter of the claim of Bradish Johnson it appears that the 
claimant presented his notice and sworn statement to the former regis- 
ter and receiver at your office, alleging a complete’ French grant by 
D’Abbadie, director-general, etc., to Francois Vignette, alias Pantin, of 
30 arpents front by 40 arpents in depth on the west side of the Missis- 
sippi River, in the parish of Plaquemines, 17 arpents front of which were 
confirmed by the Board of Commissioners for the eastern district of the 
Territory of Orleans to Honoré and Michel Duplessis; and claiming 
the remainder of said 30 arpents, embracing sections 14 and 15 in T.17 
S., R. 26 E., southeastern district of Louisiana, as held by him by com- 

7 miele title under said grant and under the decision of the Department 
in the Malines case, not requiring confirmation; but that— 

Since the government has cast a cloud upon his title, by allowing the 
property covered by it to be represented on the official plat of survey 
as unconfirmed and lable to be treated as public land, he deems it 
proper to ask a formal recognition of the above-described grant to Fran- 
cois Vignette, etc. 

The former register and receiver reported the claim as if presented 
under the act of June 22, 1860, as No. 7, of class 1, according to the clas-. 
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sification of claims prescribed by said act, without, however, recommend- 
ing it for confirmation, but expressing the opinion— | 

“That there is no further action of the government required than to 
place the same upon the official plats, as other complete grants requir- 
ing no confirmation.” : 

Appended to the claimant’s notice and statement of claim isa copy 
of the grant to Vignette, with a translation of the same; but no abstract 
of title nor evidence in support of the same, other chin said grant to 
Vignette. 

Regarding the claim as ptiachiod under the act of 1860 and the ma- 
terial defects above referred to appearing in the record, the transcript 
was returned to your office on the 13th of August, 1880, with instruc- 
tions that the claimant be notified and given opportunity to supply the 
deficiencies, by presenting an abstract of his title and evidence to sup- 
port the same. It was also suggested that he might avail himself of 
the provisions contained in the second section of the act of June 10, 1872 
(17 Stats., 378), relating to proof of continuous possession in connection 
with proof of title if able to do so. 

Under date of November 10, 1831, the transcript of the record was re- 
turned from your office with the following additions certified thereto: 

A letter of Albert C. Janin, attorney for claimant, accompanied by 
three affidavits, in which the affiants severally depose that Bradish 
Johnson and his grantor, George W. Johnson, have had continuous pos- 
session of the property known as the Woodland Plantation, situated on 
the right bank of the river Mississippi, in the parish of Plaquemines, 
State of Louisiana (not otherwise identifying said plantation as com- 
posed of, or embracing, the land claimed), one since the year 1838, one 
since May, 1840, and the other since 1849 and 1350. 

Mr. Janin states in his said letter that no confirmation of the title by 
the United States is needed to protect the claimant in his possession ; 
and that all that he, as counsel for the claimant, asks is that official 
notice be taken of the fact that he claims the tract by virtue of a grant 
made before the date of the treaty of cession and that he be not inter- 
fered with by any attempted exercise by the government of the right 
to disposal thereof. 

Though the application was reported under the act of 1860, it did not, 
either originally nor as amended, comply with its requirements; nor is 
the action asked for and recommended by the former register and re- 
ceiver contemplated ‘by its provisions. That act required that claim- 
ants should file with their notice *‘the evidence in support of their claims 

. together with a brief abstract of the title of the claimant.” These 
material requirements could only be answered by an abstract showing 
title in the claimant, and evidence establishing the same. 

The act of June 10,1872, allows proof of continuous possession by 
claimants, and those from whom they derive title, from the date of the 
cession of the territory to the United States (April 30, 1803) in substi- 
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tution for proof of title; but the affidavits produced only show posses- 
sion back to 1838, at furthest. 

The forms prescribed by the act under which the claim was ostensi- 
bly presented not having been observed, and neither the proof of title 
in the claimant required by that act, nor the substituted proof of pos- 
session allowed by the act of June 10, 1872, produced, the claim could 
not be favorably reported by this office to Congress for its action, if 
- that were desired, even if the original grant could be held to confer com- 
plete title on the grantee. | 

If the action asked for came within the province of this office th 
defects in the claimant’s proof would prevent it being taken. Suppose 
a complete grant to Vignette; the question presented is, what right has 
the claimant established under or in connection with it? The answer 
must be, none whatever. Though the grant may have been complete 
as 'to Vignette, and invested him with absolute title, it is not shown 
that he had, as far as relates to the land herein claimed, succession or 
representation; it may therefore have reverted to the government hav- 
ing the right of sovereignty; and whether so or noé the claimant fails 
indeed makes no attempt, to connect himself, by proof, with the Vignette 
title; and the presumption could hardly be justitied that, because the 
land was granted to Vignette in 1764 without specification or proof of 
time or manner, it became the property of the claimant. 

The cession of Louisiana by France to Spain took place November 
19,1762. Grants made by the representative of France after the trans- 
_ fer have been held by the Supreme Court of the United States to be 
void unless confirmed by the Spanish authority before the cession by 
Spain to the United States (United States v. D’Auterive, 10 Howard, 
609; United States v, Pelerin ¢¢ al., 13 Howard, 9). The grant to Vig- 
nette comes within these decisions, having been made under French 
authority in 1764, and there being no pretense of proof that it was ever 
confirmed or recognized by Spain. 

The claimant in his statement refers to proceedings before the Board 
of Commissioners for the eastern district of the Territory of Orleans, 
as showing confirmation of 17 of the 30 arpents to the Duplesses under 
the grant to Vignette, on the ground that said grant gave a complete 
title. The report of the Commissioners is as follows: 

It appears that Francis Vignette, from whom the claimants derive 
title, obtained from the French government, on the 19th day of July, 
1764, a complete title to 30 arpents front on the river, of which the 
present claim is a part. Confirmed.—(Am. State Papers; Gales and 
Seaton, Vol. II, p. 322.) 

The seventh section of the act of June 22, 1860, provides, in case of 
a claim presented for confirmation under the act, which had before then 
been presented to any Board of Commissioners under authority of Con- 
gress, that “the facts reported as proved by the former Board shall be 
taken as true prima facie.” | 
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The section in terms only applies to claims presented for confirmation 
under the act which is not the character of the present application; 
confirmation in the manner provided for by the act not being sought. 
But without having regard to this distinction it is seen that the only 
fact reported as found by the Board, which has connection with the 
present claim, is that Vignette obtained from the French government 
a complete title. From the particular reference to the date, etc., it is 
evident that the proof of title presented to the Board was the Vignette 
grant; and it is clear that the prima facie character given to it as proof 
by the report of the Board, under the section quoted, is nullified by the 
subsequent decisions of the supreme court holding corresponding grants 
void. 

I am not aware of any provision of law empowering this office to ad- 
judicate affirmatively, and in effect to confirm claims of this character 
and presented as in this case (however complete the origin of title 
claimed may be), which is really the action now asked for. It is pre- 
sumed that parties claiming under foreign grants as conferring com- 
plete titles not requiring confirmation, must assert and defend their 
¢claims if assailed in the courts having jurisdiction, asin other cases. If 
brought in question by conflicting claims arising under the land laws 
of the United States, the Department charged with the execution of 
those laws must necessarily consider and determine the questions aris- 
ing, so far as to designate the status of such claims in their relation to 
claims under foreign alleged complete unconfirmed grants. 

For the reasons herein set forth, the claim of Bradish Johnson in ques- 
tion cannot be ye in the manner requested. 


io LP b _ 
: PRIVATE CLAIM—ACT OF FEBRUARY 5, 1825. 


JAMES AND DENNIS QUINNILTY. 


‘The proviso that no claim confirmed by said act should exceed in quantity one square 
league applies to all the claims reported by the register and receiver for confir- 
mation, and embraced in the act; and is not limited by their recommendation 
that the claim, in class six (in which the claim in question is included), be limited 
in quantity to one mile square. | 

The Quinnilty claim having been surveyed for 5,876.74 acres (125.76 acres less than 
the maximum quantity confirmed), and so represented on the township plat, 
patent should issue for the quantity surveyed. 


Secretary Teller to Commissioner McFarland, April 4, 1883. 


I have considered the matter of the private land claim of James and 
Dennis Quinnilty for a certain tract of land alleged to contain a square 
league of land, situate on the island Piscadaire, Red River, in T. 11 N., 
of KR. 10 W., late southwestern district, Louisiana, on appeal by one of 
the parties in interest from your office decision of January 15, 1372, 
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holding that the claim was confirmed for one section, or 640 acres of" 
land only. 

It appears that this claim is designated as No. 323, in class 6, in the 
report of the register and receiver at Opelousas, La., dated December 
30, 1815, to wit: 

James and Dennis Quinunilty, heirs of John Quinnilty, claim a tract 
of land one league square, situated on the island Piscadaire, on Red 
River, in the county of Natchitoches, bounded on the north by land 
known by the name of Wallis’ Old Place. The evidence of José de la. 
Vega, aged fifty-nine years, taken the 28th December, 1813, states that 
John Quinnilty settled on the land upwards of twenty years ago, and: 
continued to inhabit and cultivate the same for twelve years, since 
when it has remained vacant. Deponent knows of no grant for this. 
land which lies within the jurisdiction of Nacogdoches, the comman- 
dant of which place usually granted lands from one to two leagues. 
square. This deponent, as collector for the church at Nacogdoches, 
recollects having receiving (ed) tithes from said Quiunilty, the produce: 
of said land.—(See American State Papers, Public Lands, Vol. 3, p. 176.). 

The register and receiver, in recommending said class of claims for 
confirmation by Congress, state that the same ought to be— 

Confirmed, pursuant to the first section of the act of Congress of the: 
2ist April, 1806, for the quantity claimed, or within the acknowledged 
and ascertained limits of the same, not exceeding one mile square, or 
640 acres. | 

The first six classes of claims, including the one in question, as des- 
ignated in said report, were confirmed by the act of February, 5, 1825. 
(4 Stat., 81), which provides as follows: 

That all claims to land embraced in the report made by the Commis-. 
Sioners appointed for adjusting the titles and claims to land in the. 
western district of Louisiana, upon the thirtieth day of December, 1815, 
and recommended by them for confirmation, be, and the same are: 
hereby, confirmed: Provided, That no person or persons shall be en- 
titled, by any one claim, to a greater quantity than one league square 

under this act. 


The decision in question holds in this connection as follows: 


From the foregoing it is conclusively shown that the confirmation of 
the class of claims to which the one under consideration belongs was 
_ for a quantity not to exceed one mile square, or 640 acres, the proviso 
in the confirmatory statute being applicable to:claims recommended for 
confirmation by the Commissioners other than those embraced in class. 
Six. 

And that the approved survey of the premises must therefore be re- 
duced to an area containing one section, or 640 acres. | 
The said party in interest (pro se, et al.) urges, however, that some 
time, about the year 1832 (or shortly after the passage of the act of 
March 8, 1831, (4 Stat., 492), creating the office of surveyor-general of 
Louisiana), the claim was regularly surveyed pursuant to the orders of 
the surveyor-general of Louisiana, the plat thereof approved, and the 
claim designated thereon as section 37, T. 11 N., R. 10 W., containing: 
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5,876.74 acres, or a square league of land; that during the interim of the 


passage of the confirmatory act and the date of the decision in question— 
nearly fifty years—the United States has expressly and tacitly recog- 
nized the claim as valid, segregated from the public domain, and con- 
firmed to the full amount claimed, or for one league, and so delineated 
upon said plat in your office, the local office, and the surveyor-general’s 
office. That ‘as shown by the certificate . . . . . of the clerk 
and recorder of Natchitoches Parish, where the land is situated, it has 
been, during the time named, the subject of transactions of every de- 
scription incident to private ownership, to the amount of near $50,000.” 

The records of your office show that the claim has been surveyed, and 
it is represented on the approved township plat as containing 5,876.74 
aéres, or 125.76 acres less than a square league, which contains 7,056 
arpents, or 6,002.50 acres. — | 

It should be observed that the report of the register and receiver was 
expressly submitted “for the revision of Congress,” as will be seen from 
the purview thereof, to wit: 

“¢ The register of the land office and the receiver of public moneys of 
the western district of the late Territory of Orleans, now State of Lou- 
jsiana, have the honor to report their decisions and opinions, for the re- 
vision of Congress, on the following claims to land within said district.” 

Such report consists of a concise recital of facts coupled with a recom- 
mendation or expression of opinion touching the action that should be had 
thereon, subject, however, to Congressional ‘‘revision,” @. é., re-examin- 
ation or correction. Indeed, one of the duties expressly imposed upon 
the several Boards of Commissioners, as created by the fifth section of 
the act of March 2, 1805 (2 Stat., 324), was the submission of their de- 
cisions or opinions on all claims filed with the register in conformity 
with the provisions of the fourth section of said act, to wit, “ which de- 
cisions shall be laid before Congress in the manner herein directed, and 
be subject to their determination thereon.” | 

While Congress doubtless accepted the facts as recited, it cannot be 
presumed to have adopted such opinion as of course, because it merely 
subserved the purpose of a suggestion, which Congress, in its discre. 
tion, adopted or corrected as it deemed advisable. Albeit Congress 
only confirmed the said six classes that were recommended for confirm- 
ation by the report in question, it should be observed, nevertheless, that 
while none of them were so recommended for more than 640 acres, Con- 
gress did not adopt such recommendation, but, on the contrary, ex- 
pressly disregarded the restrictive feature of the same by substituting 
“one league square” as the maximum area of claims confirmed under | 
this act, in lieu of the “‘one mile square or 640 acres” suggested by 
said report. 

The patent intent of Congress, as expressed by the proviso in ques- 
tion, is, that all claims recommended for confirmation are confirmed for 
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the quantity claimed, upon the condition precedent that such quantity 


shall not exceed “‘ one square league ” 

In order to sustain the converse of the foregoing proposition, it would 
be necessary either to interpolate some such words as ‘“‘are hereby con- 
firmed ‘as recommended,” or to eliminate the proviso; because otherwise 
the same would be in direct conflict with the purview of the act, which 
would render the former nugatory or inoperative. 

Itis a fundamental rule that invariably obtains in the construction of 
statutes that the legislative intent is to be ascertained from the statute 
itself, unless the language be so ambiguous as to render such construc- 
tion unreasonable or impracticable. 


Every day I see the necessity of not importing into statutes words. 
which are not found there. Such a mode of interpretation only gives. 
occasion to endless difficulties. (Per Patterson, J., in King v. Burrell, 
12 A. & E., 468.) 


In the case of Newhall v. Sanger (92 U. 8., 761), it was strenuously 
urged by the learned counsel that the word “lawfully” should be im- 
ported into section 6 of the act of March 3, 1853 (10 Stat., 246), by which 
Jands claimed under Mexican or Spanish grants were reserved from 
pre-emption and sale until final decree upon title, but the court in pass- 
ing upon this question said: 

‘Tt is said that this means lawfully claimed; but there is no authority 
to import a word into a statute in order to change its meaning.” 

This ruleof construction iselementary, and indorsed by all text writers. 
(See Potter’s Dwarris, 199, et seq.) 

Passing from these considerations to another, which necessarily brings: 
under review the second point of objection to the holding that “ the 
proviso in the confirmatory statute being applicable to claims recom- 
mended forconfirmation by the Commissioners other than those embraced 
in class 6,” I am constrained to the opinion that there is nothing in the 
purview of the statute, either in the enacting clause or in the provisos 
to justify such presumptive construction. 

In United States v. Dickson (15 Peters, 165), the court say: 

We are led to the general rule of law which has always prevailed, and 
become consecrated almost as a maxim in the interpretation of statutes, 
that where the enacting clause is general in its language and objects, 
and a proviso is afterwards introduced, that proviso is construed strictly, 
and takes no case out of the enacting clause which does not fall fairly 
within its terms. In short, a proviso carves special exceptions only out 
of the enacting clause; and those who set up any such exceptions must 
establish it as being within the words as wellas within the reason thereof. 

As matter of fact, it will be observed that while the various claims 
embraced in the six classes recommended for confirmation are for mani- 
fold quantities, the Quinnilty claim in question is the only one for the 
specific quantity of one league square. In view of this fact, and of the 
further fact that the report in question recommended no claim in any of 
the classes for a quantity more than about one-half a league square, and 
none in class six for more than one mile square—of all whereof Congress 
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was presumably cognizant—it would seem to be imputing a vain intent 
or an act of supererogation on the part of that body in enacting said pro- 
viso if the same were to be a dead letter, negatived by the recommen- 
dation in question. _ | 

I think, therefore, that the proviso undoubtedly applies generally to 
ali claims confirmed by said act, and that it is merely an expression of 
the sense of Congress that no claim should be confirmed for ‘‘a greater | 
‘quantity than one league square under this act. 

Inasmuch, therefore, as this claim is for a tract of land containing 
5,876.74 acres, or 125.76 acres less than the maximum quantity confirmed 
by said act, I am of opinion that patent should issue in the name of 
James and Dennis Quinnilty for the premises as claimed by them. 

Your office decision is accordingly reversed. 


DONATION—RESIDENCE—SETTLEMENT—PATENT. 


JUAN RAFAEL GARCIA. 

The object of the donation act (June 22, 1854) was to secure the permanent settle- 
ment and occupation of the country as speedily as possible by a substantial resi- 
dence upon the tracts selected by it. 

Residence and settlement were required to be contemporaneous. Settlement upon 
the tract claimed as donation, as well as residence within the territory, must 
therefore have commenced within the time limited in the act, i. ¢., January 1, 
1858, 

As, in this case, though residence commenced prior to 18538, settlement was not made 
until July 1, 1871, the claim cannot be approved for patent. 


Secretary Teller to Commissioner McFarland, November 23, 1882. 


I have considered the donation claim of Juan Rafael Garcia, certifi- 
cate No. 228, for the 8S. 4 of the SH. 4 of Sec. 29, and the N. 4 of the 
NE. 4 of See. 32, T. 22 N., R. 33 E., N. M. P. M., submitted for my ap. 
proval under act of Congress of July 22, 1854 (10 Stat., 308). 

Section 2 of said act is as follows, viz: 


That, to every white male citizen of the United States, or every white 
male above the age of twenty-one years who has declared his intention 
to become a citizen, and who was residing in said Territory prior to the 
first day of Jannary, eighteen bundred and fifty-three, and who may 
be still residing there, there shall be, and hereby is, donated one quar- 
ter-section, or one hundred and sixty acres of land. And to every 
white male citizen of the United States, or every white male above the » 
age of twenty-one years who has declared his intention to become a cit- 
izen, and who shall have removed or shall remove to and settle in said 
Territory between the first day of January, eighteen hundred and fifty- © 
three, and the first day of January, eighteen hundred and fifty-eight, 
there shall in like manner be donated one quarter-section, or one hun- 
dred and sixty acres, on condition of actual settlement and cultivation 
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for not less than four years: Provided, however, That each of said dona- 
tions shall include the actual settlement and improvement of the donee, 
and shall be selected by legal subdivisions, within three months after 
the survey of the land where the settlement was made before the sur. 
vey; and where the settlement was made after the survey, then within 
three months after the settlement has been made; and all persons fail- 
ing to designate the boundaries of their claims within that time shall 
forfeit all right to the same. 

The proofs submitted show that Garcia resided in New Mexico prior 
to the 1st day of January, 1853, and bas since continued to reside in 
such Territory, and in all respects possessed the necessary qualifications 
to become a donee under such act. He entered upon and took posses- 
sion of the land in question July 1, 1871, and had resided thereon con- 
tinuously from that time to the time of making his proofs, January 8, 
1881, and had made the necessary cultivation and improvement upon 
the land. 

The township plat was filed in the local office October 9, 1880. 

The single question presented by the case is, whether the selection 
should have been made and the actual settlement and cultivation been 
commenced by the 1st day of January, 1858. 

I am informed that most of the claims under this act on file in your 
office show settlement and cultivation begun and ended within the last 
eight or nine years. 

The question, therefore, has an importance beyond the single case 
under consideration. 

Some light to aid us in the construction of this statute may be found 
by referring to the condition of New Mexico at the time of the passage 
of the donation act. | 

Courts will take judicial notice of the condition of the country and of 
titles to land at the time of the passage of the act. (Lamb v. Daven- 
port, 1 Saw., 609.) And thé rule is specially applicable in the adminis- 
tration of the laws in this Department relating to the public lands. 

The treaty of Guadalupe Hidalgo was concluded February 2, 1848. 

At the time the vast country composing New Mexico was organized 
into a Territory, in 1850, it contained about 60,000 white inhabitants, 
most of them peacefully engaged in raising stock and cultivating the soil 
For several years before the passage of the donation act the country had 
been in an unsettled and suffering condition. The Comanche and 
Apache Indians, the two largest tribes in the Territory, “ were as actively 
hostile to the Americans as they were before the country occupied by 
them became a part of the Union.” They, especially the Apaches, had 


” been robbers from the first knowledge of them, as early as 1694. 


For several years the average number of sheep stolen by them had 
been 100,000 each year, besides large numbers of mules, liorses, and 
horned cattle. In 1852 and 1853 these depredations, accompanied with 
the killing of the inhabitants, were appalling; and “regions once 
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inhabited by a peaceful and happy population, and the fertile valleys 
they tilled, were reverting to the condition of a wilderness.” 

To protect this country and parts of Texas adjacent to it, full two- 
thirds of the whole Army was required and was maintained there at 
great expense, A considérable number of the soldiers, to the neglect 
of their proper duty as soldiers, went into quarters and engaged in cul- 
tivating corn and in other agricultural pursuits, in order to provide food 
for the Army. (Bartlett’s United States Explorations in New Mexico, 
vol. 2, page 384, et seq.) 

It was of the greatest importance, therefore, that this vast country 
so thinly settled, and subject to such depredations, should be speedily 
and permanently occupied, and its resources, especially those of an 
agricultural character, developed. And the object of the donation 

~ undoubtedly was to induce the persons then in the Territory to remain 

there, and to induce others, within the time specified in the act, to go 
there to reside and settle. 

If only residence, without selection and settlement of the land within 
the time specified, was required by the act, then all those persons resid- 
ing there January J, 1853, and still there at the time of the passage of 
the act, and those who became residents by the Ist day of January, 
1858, could have left the Territory and returned at any time during the 
lifetime of such persons and claimed the donation. And residence once 
having been acquired the selection and cultivation, within the allotted 
limit of human life, might have, in many instances, been postponed 
forty or fifty years. It seems incredible that such could have been the 
dntention of the act, and yet these claims under consideration must all 
be based upon such a construction. 

I do not see how by construction the residence can be separated from 
the selection and settlement. Ithink it was contemplated that the fact 
of residence and settlement should be contemporaneous. The act, — 
speaking of the persons not then resident, says, who ‘shall remove to 
and settle in said Territory. 

If the land can beclaimed so mavy years after the required residence, 
much difficulty must arise in proving the fact that residence was ac- 
quired within the time limited, and it would open a door to much mis- 
¢ehief and frand. ‘ 
_ The reasons why settlement and cultivation should be commenced 
within the time specified in the act, are even stronger than that resi- 
‘dence should be acquired within that time. : 

The mere fact of residence, often u nsubstantial and indefinite, and 
especially so in such a country as New Mexico was at that time, would 
not accomplish the intents of the act. 

The plain object of the donation was to secure the permanent settle- 
ment and occupation of the country as speedily as possible, and that 
object could be best attained by a substantial residence upon tracts of 
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jand selected and defined which would be the homes of the settlers and 
of their families, and to which they would be attached and aroused to 
defend by the interest of a present property, and which by cultivation 
would supply the wants of the country. 

Residence separated from settlement and. cultivation might be bona 
Jide, and yet be of short duration; united with settlement a definite pe- 
riod of time was secured. 

The act says that there shall be donated to the persons then residing, 
or removing to the Territory within the time specificd, 160 acres, on 
condition of actual settlement and cultivation for not less than four 
years. Was this contemplated settlement and cultivation to proceed 
at once, or could it be made at any period during the life-time of the 
donee? 

If it could be held in these cases that the grant to all persons, under 
this act, possessing the necessary qualifications, and having complied 
with the act as to residence, was @ grant in presenti, and vested the 
title in such persons in fee simple, subject to be defeated only by a 
failure to perform the conditions as to settlement and cultivation, then, 
perhaps, there being a present estate, settlement and cultivation might 
be postponed, and a way found to the approval of these claims. 

Lands under the Oregon donation act of September 27, 1850, have 
been the subject of numerous decisions in the Federal courts. 

In Adams v. Burke, 3 Saw., 415; Wythe v. Haskell, #b., 574; Chap- 
man v. School District, 1 Deady, 108; Lamb v. Davenport, 1 Saw., 609, 
it was held that the Oregon act transferred a present title in fee simple, 
subject to' be defeated by a failure to perform the conditions as to 
settlement and cultivation. But in all those cases settlement was be- 
gun within the time required by the act for acquiring residence. 

In the case, however, of Hall v. Russell (101 U.S., 503), arising under 
the Oregon donation act, it was held that the title to the soil did not 
rest in the settler before the conditions had been fully performed; that 
although the language of the act was appropriate to express a present 
grant yet there could be no present grant without a grantee actually in 
existence, and fully qualified at the time of the passage of the act, to 
take the grant; and if the “law making the -grant indicates a future 
grantee, and not a present one, the grant will take effect in the future, 
and not presently.” 

The paramount question in the construction of these grants iS, how- 
ever, what was the intent of Congress? 

In the case of the Missouri, Kansas and Texas Railway Company v. 
Kansas Pacific Railway Company (97 U. S., 491), Justice Field says: 

It is always to be borne in mind that in construing a Congressional 
grant the act by which it is made is law, as well as a conveyance, and 


that such effect must be given to it as will carry out the intent of Con- 
£ress. 
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' [ think it was the intent of Congress, in the passage of the New Mex- 
ico donation act that all selections should be made under the act, and. 
settlement and cultivation be commenced by the first day of J anuary,. 
1858, that being the limit of the time within which the necessary resi-- 
dence could be acquired. 

These claims do not seem to be represented by counsel, and no reasons. 
are presented why they should be approved. 

If these settlers have in good faith settled upon and cultivated these 
lands under a misapprehension of the meaning of the act, they may be- 
entitled to relief, but if is not in the power of this Department to grant. 
it under the donation act in question. It is quite probable that under 
the pre-emption and homestead laws meritorious claimants can obtain 
adequate relief. 

I must decline to approve for patent the claim of Garcia submitted. 
to me. 


DONATION—HOMESTEAD-RELINQUISHMENT. 
JESUS MARIA RAEL. 


Claimant having relinquished his right under the donation act and requested permis— 
sion to make entry of the land under the homestead law, his donation claim is. 
canceled, and instructions will issue as to the manner of application to enter 
under the homestead or pre-emption laws. 


Commissioner McFarland to register and receiver, Santa Fé, New Mexico, 
March 2, 1883. 


I am in receipt of your letter of the 2d ultimo, inclosing duplicate 
donation certificate No. 317, issued at your office January 19, 1882, to- 
Jesus Maria Rael, upon notification No. 437, for the NW. 4 SW. 4 
and W.4 NW. 4 Sec. 9, and SW. 4 SW. 4, Sec. 4, T. 7 N., R. 28 E., N.. 
M. P. M. 

Upon said duplicate Mr. Rael has executed a relinquishment of alk 
his right and title to the land under the act of July 22, 1854, and he 
requests permission to enter the same tracts under the act of ‘May 14, 
1880, relating to homesteads, with credit for fees and commissions. 
already paid. 

The donation claim above described has therefore this day been can. 
celed upon our files and records, and you will maké proper annotations. 
upon your records, advising the claimant of the action taken. 

You will receive further instructions as to the manner in which the: 
claimant may apply to enter said land under the pre- ana or home-- 
stead laws, etc. 

_ Until further advised, you will permit no person to initiate a claim of 
any character to the tract embraced in said canceled donation certifi- 
cate. 
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DONATION—SETTLEMENT—CERTIFICATE. 
SIsStTO RAMIREZ. 


‘Settlement not having commenced until after January 1, 1858, claimant is not entitled 
to donation; and having acquired no interest under the donation act, relinquish- 
ment is not necessary. 

No certificate having been issued the claim cannot be docketed in the General Land 
Office, and the land appears on the tract books as vacant. 

‘If, therefore, the claimant possesses the proper qualitications, he may protect his im- 
provements by making entry of the tract under the homestead or pre-emption 
laws. 


Commissioner McFarland to register and receiver, Santa Fé, New Mexico, 
April 4, 1883. | 


I am in receipt of your letter of the 23d ultimo, inclosing a duly ex- 
-ecuted relinquishment by Sisto Ramirez, of all “right and title” to the 
SE. 4 See. 12, T. 5 N., RB. 23 E., as a donation claim under the act of 
July: 22, 1854, 

It appears that you declined receive the fee tendered in this case, 
and issued no certificate; but forwarded the papers here on eee 
22, last, for examination. 

The party filed his notification, No. 150, in your office, February 21, 
1878. He swears—and his witnesses also—that he resided upon anil 
‘cultivated the land from February 1, 1876, to August 9, 1882. 

In a supplemental affidavit executed September 16, 1878, Mr. Ramirez 
‘sets forth that the date of settlement given in his original affidavit, and 
in his proof was a mistake; that the true date is February 21, 1878; 
that he did not take possession of the land described prior to that 
time, ete. 
| You stated in your letter of September 22, 1882, that said supple- 

mental affidavit was not satisfactory to your oftice. 
- The question as to whether settlement was commenced in 1876 or 
1878, has now become immaterial. Under the Department decision of 
November 23 last, in the case of Juan Rafael Garcia, settlement and 
cultivation must have been commenced on or before January 1, 1898, to 
render. the claim valid in its initiation. 

There is no necessity, therefore, for the relinquishment of interest 
‘made by the party. His claim is invalid, and is hereby rejected; and 

you will so note upon the papers herewith returned, to be retained upon 
your files. 

As no certificate has been issued in.the case, this rejected claim cannot 
‘be docketed upon our record of New Mexico donations; and the proper 
‘tract-book shows the land described to be vacant and subject to entry, 
so far as the returns from your office have been received and posted. 

If, therefore, Mr. Ramirez- possesses the legal qualifications of an 
entry-man, has not exhausted his rights, and is in actual occupancy of 
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the land, he can protect his improvements by applying to enter the 
tract in question, in the usual manner, under either the homestead or 
pre-emption laws; and you'will so Hotity him. 


~~ 


PRIVATE CLAIM—CORRECTION OF SURVEY. 
TOWN oF CHILILI. 


A survey made under instructions given upon an erroneous translation of original. 
title papers, etc., ordered to be corrected. 


Secretary Kirkwood to Commissioner McFarland, July 21, 1881. 


I have considered the matters set .forth in your letter of July 22 in- 
stant, respecting the survey of the Chilili town grant, in the counties of” 
Bernalillo and Valencia, N. Mex. It appears that on March 8, 1841,,. 
certain persons petitioned the civil and military governor for a grant: 
of certain described land, and that on March 20, 1841, said governor’ 
directed a named official to place the petitioners in possession of the 
land asked for, in accordance with the boundaries named by them. On: 
‘March 29, 1841, this official direeted that the petitioners be placed in. 
possession of said land, that the boundaries be established, and that 
each one be given lands according to his means of cultivation, and that 
the running springs and heads of streams were to be well cared for as. 
belonging to them. It does not appear from the original record that 
juridical possession was ever given in compliance with these directions... 

On December 17, 1856, this claim was presented to the surveyor-gen-. 
eral of New Mexico for examination and report, in accordance with the- 
act of July 22, 1854 (10 Stats., 308). It was favorably reported by him 
in September, 1857, aud was confirmed by the act of Congress of De- 
cember 22, 1858 (11 Stats., 374), as the claim of “the town of Chilili;” 
and the survey thereof was made by United States Deputy Surveyor: 
Clements, and approved by Surveyor-General Wilbur November 8, 
1860, according to certain lines set forth in your letter. Un February 
12, 1875, your office held this survey defective, for reasons named, and 
directed a new survey, which order was affirmed by this Department on: 
September 7 following, with the further direction that, if upon survey 
it be found that a straight line would run south of and exclude the town. 
of Chilili from the grant, the line be so modified as to include the town,. 
for, as stated, ‘it cannot be possible that the Pueblo grant would ex- 
clude the town.” Surveyor-General Proudfit being in doubt as to the- 
manner of executing the survey in regard to the town of Chilili, under: 
said decision, asked instructions from your office, which were given him. 
specifically on December 9, 1875. 

In February, 1877, a new survey was made by United States Deputy~ 
Surveyors Sawyer and McElroy; and, in April following, the attorney 
for the grantees advised the surveyor-general that the directions for: 
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said new survey had been given under a misunderstanding arising from 
a mistake in the translation of the original grant, and asked for a new 
translation thereof. The surveyor-general, however, approved said 
survey, and on July 10, 1877, transmitted the same to your office. 

No further proceedings appear to have been had in the case until 
- August 30, 1880, when the said attorney transmitted to the surveyor- 
general a protest adopted at a public meeting of the inhabitants of said 
town, accompanied by sundry affidavits, all of which were transmitted 
for the action of your office, on December 21, 1880. The reasons for said 
protest and the allegations in said affidavits are fully set forth in your 
letter, and were enforced by an argument filed by W. C. Hill, esq., at- 
torney for said town, in March last, who, in view of said protest and 
allegations, asked that a new survey be directed, in order to obviate 
said objections; and on April 2 last your office directed the surveyor- 
general to cause an examination to be made touching said matters, after 
notice to the town authorities and all parties in interest, and to take 
testimony respecting them. This duty was performed by United States 
Deputy Surveyor Willison, who made due report. In view thereof, and 
of the testimony submitted, and of the corrected transcript from the 
records of Bernalillo County, of the Chilili grant, which varies from the 
copy in possession of the surveyor-general when the claim was adjudi- 
¢cated, in this, that, in the description of the boundaries, where it reads 
an the original copy “from west to south,” in the corrected copy it reads 
“‘north to south,” thus causing an error in the former survey; and in 
view, also, of the recommendation of said Deputy Surveyor Willison, 
approved by the surveyor-general, and of your suggestions, and as no 
objection is made to a further survey, I direct that the survey of Sawyer 
and McElroy be set aside, and that the granted tract be located by a 
new survey, with the following boundaries, viz: At the northeast, the 
brow of the Cibolo, at the point where it faces the surveyed tract, and 
where the two lateral lines will unite to form the northeast angle; at 
the south, the spring of Los Casos; the spring to be included; and on 
the two sides, from the northeast to the southwest points aforesaid, the 
sharp edged hills of the cafion; the lines to be run along the dividing 
ridges on the two sides of the cafion; being substantially as shown on 
the diagram of Deputy Surveyor Willison, except as to the spring of 
Los Casos, which should be included in the survey, it appearing that it 
was the intent of the order for juridical possession to give the petitioners 
control of the water supply of the cafion, which spring was one of the 
principal sources thereof, A survey by these boundaries will, as stated 
by you, exclude on the northwest and southeast considerable tracts 
included in the first survey; also on the southeast a portion of that 
included in the Sawyer and McElroy survey, and will include the 
source of the water supply of the cafion, the old and new towns of 
Chilili, and the former and present cultivated fields and improvements 
of the inhabitants. 
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PRIVATE CLAIMS—DELIVERY OF PATENT. 


_ CANon DE San DiEGo. 


Where the title is in litigation, and opposing parties claim the delivery of the patent, 
it will be retained until the ownership of the laud is judicially settled ; but, if 
essential for purposes of the litigation, it may, on stipulation of the parties, be 
delivered to a responsible person to be held in trust for, and finally delivered to, 
the one legally entitled thereto. 


4 


Commisstoner MeFarland to U. S. surveyor-general, Santa Fé, Mexico. 
March 20, 1882. 


Referring to your letter of January 23 last, relating to the delivery 
of the patent for the ‘‘ Canon de San Diego” grant; also to your. let- 
ter of February 16, ultimo, on the same subject, I have to say: It is 
shown by the record that the patent was issued to Francisco Garcia 
and nineteen others named therein, the original grantees, ‘and those 
claiming under or throngh them”; and that on the 27th of October, 
1881, the patent was transmitted to you from this office “for delivery to 
the party or parties legally entitled to the delivery thereof.” | 

It now appears from your letters aforesaid that different parties claim - 
the delivery of the patent, each contesting the right of the other to re- 
ceive it; but that both fail to connect themselves by evidence with the 
title of the original grantees, and therefore to establish their right of 
. ownership under or through them. Also, that a suit in partition is 
pending in the district court, in which the question of title will be judi- 
cially determined. 

Thongh the possession of the patent could give but little advantage 
to one not holding the legal title, the uniform practice should be main- 
tained and delivery only made, as heretofore directed, to the party or 
parties legally entitled thereto; and if no one applies who can establish 
that claim, you will retain the patent until the ownership of the land 
covered by it shall be judicially ascertained and settled. 

If, however, delivery appears to be essential for- purposes of the pend- 
ing litigation, you are authorized, on stipulation placed in your posses- 
sion to that effect, by the parties claiming to be interested, to deliver 
the patent to a responsible person, to be selected by you, to be held in 
trust for and finally delivered to the party or parties who shall be as- 
certained to be legally entitled thereto. | 





PRIVATE CLAIM—CONFIRMATION—GRANT. 


ANTON CHICO. 


Confirmation not recognized as being to the town of Anton Chico. 

Justice would be done by following the terms of the grant or judgment rather than 
by having regard to the mere style of the case, and patent should issue to Manuel 
Rivera and others, being the thirty-six men, etc. Directiou accordingly. 


Secretary Teller to Commissioner McFarland, February 19, 1883. 


I have considered the matter of the land claim known as Antdn 
Chico, Santa Fé district, New Mexico, on appeal alleged to have been 


f 
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srssoniten in behalf of the claimants under Manuel Rivera from you: 
decision of August 10, 1881, holding that confirmation is to the “town: 
of Anton Chico,” and that natent should so run. 

The record shows that the claim was presented to the United States. 
surveyor-general of New Mexico in accordance with the pede of 
the eighth section of the act of Congress approved July 22, 1854 (10: 
Stat., 309), and was finally reported by him to Congress, anal thereby 
confirmed as No. 29 by the third section of the act of June 21, 1860 (12 
Stat., 71). 

Iam of opinion that substantial justice would be done to all saitias’ 
in interest by following the terms of the grant or judgment recorded 
rather than by having regard to the mere style of the case or descrip- 
tion of the papers therein, and that patent should issue accordingly,. 
citing the grant as in terms following: To Manuel Rivera and others,. 
being the thirty-six men to whom the grant was made by Facunda Nul- 
gares, governor, May 2, 1822, their children, heirs, successors, and as- 
signs, aS in said Sant prov ied, and which was confirmed as private 
land claim No. 29 by act of Congress, entitled ‘An act to confirm cer-. 
tain private land claims in the Territory of New Mexico,” approved. 
June 21, 1860, subject to all the provisions and conditions mentioned 
and set forth in the decree granting said tract of land as aforesaid,. 
and the record of juridical possession and other documents accompany- 
ing the same, and made part of the report of William Pelham, surveyor- 
general of New Mexico, on the 15th of July, 1859, and to the rights of 
all persons claiming under said provisions and conditions. 

Your decision is accordingly reversed. 


—— 


PRIVATE CLAIM~—CONFIRM4TION— BOUNDARY. 
RAMON VIGIL GRANT. 


‘Where “mountains” are made the boundary of a grant, the foot or base (unless oth-. 
erwise expressed) is intended aud must be taken as the limit of the claim. 


Commissioner McFarland to U.S. surveyor-general, Santa Fe, New Mex-. 
ico, April 10, 1883. 


I have examined the case in the matter of the survey of the Ramon 
Vigil grant, being private land claim No. 38, New Mexico, in connection 
with the protest of Thomas A. Hayes, claining to be the present owner 
of the granted tract, against the’survey of the same as approved and 
returned by you. 

The grant which is the foundation of the claim sdatunteas in a peti- 
tion by Pedro Sanchez to the governor and captain-general of New 
Mexico, soliciting the grant of a piece of vacant land, which he described 
as follows: 


The boundaries being on the north the lands enjoyed by right by the: 
Indians of the Pueblo of San Ildefonso; on the south the lands of Capt.. 
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Andres Montoya; on the east the Del Norte River; on the west the 
Rocky Mountains. 

The grant bears date March 20, 1742, and was made in sonformity 
with the petition by Don Gaspar Domingo de Mendoza, lieutenant- 
colonel, governor, and captain-general, for “the land asked for,” with- 
out further description, with direction to the senior justice of the juris- 
diction to give possession. 

On the 28th day of the same month the act of possession, certified by 
Juan Joseph Lovato, acting judge, set forth that he gave the royal 
possession of the land granted, in doing which he established the south- 
ern limits of the pueblo, erecting there “a holy cross” to serve as 
the boundary of the said Indians on the south, and of Sanchez, the 
‘grantee, on the north; but gives no description of the other boundaries. 

After the passage of the act of July 22, 1854, Ramon Vigil, claiming 
to be the owner of the lands granted to Pedro Sanchez, made applica- 
tion to the surveyor-general of New Mexico for proceedings under the 
provisions éf said act, for confirmation to him of the title to the lands 
in question; and, though he referred in his petition to the conveyances 
by which he claimed to have become the owner, he failed to produce 
and prove the same. 

On July 15, 1859, Surveyor-General Wiiliam Pelham reported the 
claim for the action of Congress, holding the grant to be genuine and 
valid, finding that the parties were, and had been from time immemo- 
rial, in quiet and peaceable possession of the land, and approving the © 
claim in favor of *‘the legal representatives of Pedro Sanchez.” 

By the act of June 21, 1860 (12 Stat., 71), the claim was confirmed “as 
recommended for confirmation by the surveyor-general.” 

The survey of the confirmed claim being that under consideration, 
made by United States Deputy Surveyors Sawyer and McElroy, in 
April, 1877, and approved by you June 3 in the same year, bounds the 
surveyed tract on the east by the Rio Grande; on the south by lands 
of Capt. Andres Montoya; on the west by mountains (Sierra Madre), 
and ‘on the north by the San Ildefonso grant, and a line extended west 
from the southwest corner of that grant to the mountains represented as 
the western boundary. The area presents the figure of an irregular 
triangle, the north line forming the base, the course of the Rio Grande 
the boundary on the east, being from said north line southwesterly, the 
boundary of the lands of Montoya, from the point where the Rio Grande 
intersects the same, running in a general course northwesterly, and the 
mountains representing the western boundary, extending from the 
point of intersection of the Montoya line in nearly the same direction 
northwesterly, to the point where they are intersected by the north 
boundary. 

The north boundary, governed by the line of Ildefonso, and the east 
boundary, the Rio Grande, cannot be otherwise than correct. The 
southern boundary is not questioned; and if the deputy surveyors 
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' have ascertained. and rightly located the boundary of Montoya’s land, 


as there is no reason to doubt that they have, must also :be correct. 
The western boundary-is described in the petition of Sanchez (the 
only descripton found in the original title papers), and in the petition 
of Ramon Vigil to the surveyor-general, as the Rocky Mountains. In 
the report of the deputy surveyory who made the survey, and in the 
protest of Mr. Hayes, the mountain range made the western boundary 
of the surveyed tract is called the Sierra Madre. No other mountains 


are alluded to by either; and fron the description of the northern 


boundary line in thie field notes, and of the surveyed tract in the deputy 
surveyors’ report, it appears that this is the first mountain range west 


- of the Rio Grande answering the descriptive call. 


The survey makes the foot or base of the range the boundary on the 


west. The protest and objection of Mr. Hayes is limited to this part of 


the survey; the ground of complaint being that the line.is run at the 
foot instead of the summit, or ridge, “thereby,” as alleged, “ attempting 
to materially reduce the quantity of land in fact granted.” 

The only question, therefore, remaining to be considered is as to 


~ whether the base or the summit of the mountains should constitute the 


boundary. The protestant contends that “it always was and is yet the 
custom and understanding in Mexico (and consequently in New Mexico) 
that a mountain boundary embraced to the summit, unless otherwise 
specifically expressed.” 

I do not so understand the rule. Where an object boundary of extent 
is named, it stands to reason that the side of the object nearest the tract 
to be bounded, unless some other part be particularly designated, should 
be taken as the boundary; and upon this principle it has always been 
held in this Department, in locating Mexican grants in California, that 
where a mountain has been made the boundary, without more specific 
designation, the proximate foot or base is to determine the boundary 


jine, 


The rule was so held by this office December 17, 1873, in the case of 
the Rancho Caslamayomi, affirmed by the Department on appeal August 
13, 1874. (10. L. L., 589.) | 

The same was held by this office in the case of the Rancho Los Prietos 
y Najalayegua, decided September. 18, 1874, where one of the calls was 


- & mountain represented on a disefio. (/d., 591.) 


In the matter of the survey of the Rancho Agua Caliente, Vallejo 
confirmed for part and Leavenworth for another part. The description 
in the case of Vallejo was “the hills and mountains which intervene 
aud separate the rancho of George Yonti; and in the Leavenworth case 
the mountains dividing Sonoma from Napa.” This office decided, Feb- 


- ruary 21, 1878, in the case of Vallejo, that ‘the boundary must follow 


along the foot or base of such hills or mountains,” and in that of Leaven- 
worth that “the foot of the mountain should constitute the boundary.” 
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In a subsequent review of the latter case, April 24, 1878, this office, 
in reply to an application of Hon. Henry 8. Foote, asking for certain 
modifications of the decision, and as to the mountain boundary, claim- 
ing that there was a well-defined range of hills or mountains between 
Sonoma and Napa, and that the summit or ridge thereof should. be 
adopted as the boundary, made the following statement of the rule: 

The rule is well settled in regard to cases like this, that where hills, 
mountains, or mountain ranges are named as boundaries, the foot or» 


base is to be taken as the boundary indicated, unless the top ridge or 
summit is clearly indicated as such. 


Appeal was taken to the Department in the cases both of Vallejo and 
Leavenworth, but withdrawn as to that of Leavenworth; but as both 
cases were embraced in the same decision, both were before the Depart- 
ment; and by its decision of January 9, 1879, the decision of this office 
as to the mountain boundary in the case of Vallejo was affirmed, and in | 
that of Leavenworth, expressly approved. 

If I entertained doubt as to the proper location of the poaidaty iiss 
consideration, as matter of construction having reference to the descrip- 
tive call, which I do not, the decisions cited above abundantly settle the 
question. In accordance with them the boundary must be held to be 
properly located, and the survey is hereby approved. 

You will give notice of this decision to the protestant, and all parties 
who are, within your knowledge, or as shown by the records of the case, 
interested mca advising this office of the date on which such notice 

is given. 


eT 


DONATION— CERTIFICATE—HEIRSE. 
JACOB SPORES. 


A. certificate on a donation claim notified upon by a single man, and issued in his 
name, he being deceased, is erroneous, and should have been in favor of his heirs 
at law. A new certificate therefore directed to be issued. 


Commissioner McFarland to register and receiver, Roseburg, Oregon, July 
19, 1881. 


It appears by evidence on file here that the east half of Sec. 3, 
T.1758., R. 3 W., Oregon, was notified upon December 1, 1853, by Jacob 
Spores, as a donation, under the fourth section of the act of September: 
27, 1850 (Stat. 9, p. 496.) 

Proof is furnished showing that the land thus claimed was continu- 
ously resided upon and cultivated by said Jacob Spores, as a single man, 
from the 16th day of August, 1853, to the 10th day of May, 1856, the 
day of the donee’s death. 


The 8th section of said act provides— 


That upon the death of any settler before the expiration of the four 
years’ continued possession required by this act, all the rights of the 
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deceased under this act shall descend to the heirs at law of such settler, 
‘including the widow, where one is left, in equal parts; and proof of 
compliance with the conditions of this act up to the time of the death 
of such settler shall be sufficient to entitle them to the patent. 

The certificate No. 2056 issued at your office for the claim in question 
is in favor of Jacob Spores, and hence is erroneous. 

You are therefore hereby instructed to issue another certificate in 
favor of the heirs at law of Jacob Spores, deceased, for the aforesaid 
tracts of land and forward it to this office. 


DONATION—LIMITED TO ONE CLAIM. 
GEARSHUM VANNATER. 


The settler, 2 married man, having notified on a specified tract, under the fifth sec- 
tion, act of September 27, 1850, made proof of residence, etc., commencing No- 
vember 11, 1854, and received patent to himself and wife March 22, 1866, and 
also having notified upon another tract, and made proof of residence, etc., com- 
mencing November 1, 1854, could only receive the one donation patented as above. 


Commissioner McFarland to register and receiver, Roseburg, Oregon, Au- 
gust, 11, 1881. 


It appears by the records and files of this office that Gearshum Van- 
nater claimed, as a married man, under the fifth section of the act of 
September 27, 1850 (Stats., vol. 9, p. 496), and the legislation supple- 
mental thereto, Notification No. 5784, lots 1 and 2, and the N. 4 of N. $ 
of Sec. 3, and the N. 4 of NE. 4 of Sec. 4, T. 15 8., R.3 W., Oregon, con- 
taining 250.38 acres, and made proof of residence and cultivation thereon 
from November 11, 1854, to January, 1859. This claim was patented to. 
the dortiee and his wife March 22, 1866. 

It also appears that the said Gearshum Vannater claimed under said 
act the NW. 4, the W.4of NE. 4, and the W. 3 of SE. 4, Sec. 8, in same: 
township and range, Notification No. 4724, and made proof of residence 
and cultivation thereon from November 1, 1854, to the 7th of December, 
1858, This latter claim and proof was retained in your office and was. 
not known to exist by this office until long after the issue of said patent 
to Vannater and wife in 1866. 

The first proviso in section 5 of said act ot 1850 provides— 

‘‘That no person shall ever receive a patent for more than one dona- 
tion of land in said Territory in his or her own right.” 

These two claims under said act being for two separate and distinct. 
donations of land in Oregon, one ot which has been patented to the 
claimant, Vanuater, his rights thereunder as a donee are exhausted, 
and for that reason his claim under said act to the tracts of land in said 
section 8 is held for cancellation, and you will so notify the interested 
parties. 

In case of an appeal you will be governed by the rules of iaction 
now in force. 
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DONATION—PARTITION—SURVEY. 
ELIJAH ELLIOTT. 


The act of September 27, 1850, confers no authority upon any officer connected with 
the adjudication of the claim to make any division of the land among the donees. 
Commissioner MeFarland to register and receiver, Rosebur "9; Oregon, March 
17, 1882. 


I return herewith donation certificate No. 2083, for the claim of the 
widow and heirs at law of Elijah Elliott, deceased, that the initial point 
15.29 chains W., and &.90 chains N., of the northeast corner Sec. 35, T. 
18 8., R. 2 W., Oregon, and the direction of the third line east 29.96 
chains, may be corrected by you to agree with the official survey, which 
Shows the initial point to be 15,29 chains W. and 8.96 chains N. of the 
northeast corner of said Sec. 35, and the third course to run N. 892° E. 
29.96 chains. You will strike out all of the printed line eleven in said 
certificate, except the word cultzvation, and insert the following: ‘‘ Until 
the date of the death of said settler, as provided by the eighth section 
of said act.” 

It is also noticed that you have divided the donation into two equal 
parts, and assigned one-half to the widow and the other to the heirs at 
law of said Elijah Elliott, deceased. 

The supreme court, in the case of Hall v. Russell, 11 Otto, p. 503, held 
if a settler died before the expiration of the required four years’ con- 
tinued possession, that the eighth section of the act of September 27, 
1850 (Stats. 9, p. 496), made a new grant of the land claimed by him to his 
heirs at law, including his widow, if he left one, and proof of compliance 
with the conditions of the act up to the time of his death should be 
sufficient to entitle them to the patent. According to this construction 
of said eighth section, the land claimed by Mr. Elliott during his life- 
time was, after his death, donated to his heirs at law, including his 
widow, they having furnished the required proof. Said section confers 
no authority upon any officer connected with the adjudication of said 
claim to make any division of the land donated among the donees, and 
consequently your action in dividing the land donated to the present 
claimants is disapproved, and you are hereby instructed to cancel upon 
said certificate the division made by you between said widow and the 
heirs at law of Elijah Elliott, deceased. 

Inasmuch as you have upon the application of the widow, one of the 
donees in this case, made a division of the land in question, you will, 
before canceling the aforesaid division, as herein directed, notify the 
parties in interest of this ruling and allow them the usual time for 
appeal therefrom to the honorable Secretary of the Interior. In case 
of an appeal you will correct the certificate as herein indicated, except 
the cancellation of the division of the land, and return it here with the 
appeal papers; but if no appeal is taken within the time allowed by you, 
you will, before returning said certificates, make all the correctious 
indicated by these instructions. 
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DONATION—NOTIFICATION—AGREEMENT OF PARTIES. 
ATTWELL vv. OREGON Ry. & NAY. Co. 


The husband of claimant having, as a married man, filed notification, before and after 
survey, describing his claim by metes and bounds, the land notified for, as de- 
scribed, is that which constitutes the Attwell claim. 

The claim of the company above is made under Chipman, who notified after Attwell 
on an adjoining tract, and by color of an alleged agreement with Mr, Attwell 
(denied by her), by which a portion of the Attwell claim was to be included in 
tbat of Chipman. 

. There is no authority of law for patenting any part of the donation of Attwell to 

Chipman, or his assignees, or vice versa. 


Commissioner McFarland to register and receiver, Oregon City, Oregon, 
May 25, 1882. 


I have bad under consideration the contest.of Mrs. Mary J. Attwell, 
wife of Roger G. Attwell, against the Oregon Railway and Navigation 
Company, involving the title to a portion of the NE. + of Sec. 12, T. 2 
N., R. 7 E., Oregon, transmitted here on appeal from your decision of 
January 16, 188]. 

The tract in question, as appears by the donation certificate in the 
case, is included in the claim of John Chipman and wife, now owned by 
the Oregon Railway and Navigation Company, but it is contended that 
said tract is a portion of the donation claim of Roger G. Attwell and 
wife. 

These claims had their inception under the fifth section of the act of 
September 27, 1850, commonly known as the Oregon donation act (Stats. 
9, 496), and supplemental legislation, and upon examination of the 
proofs furnished, it is clear that each claimant is entitled, as a married 
man, to a donation of 320 acres. 

The sixth section of the said act of September 27, 1850, and the sixth 
section of the act of February 14, 1853, as amended by the third section 
of the act of July 17, 1854, require donees to notify upon the lands 
claimed by them respectively. | 

The public surveys were extended over the ee in which these 
claims are located, April 9, 1860. 

Attwell filed: his notification before and after survey, prior to Chip- 
man. 

It has been held in the case of Ramsey v. Loomis e¢ al., Oregon Re- 
ports, vol. 6, p. 367, and that of Fitzpatrick v. Du Bois e¢ al. (2 Sawyer, 
p. 434), that land claimed under the “ donation act” is segregated when 
the notification is filed. Applying this rule to the claims under discus- 
sion the question arises what lands were segregated by the notices of 
Attwell and Chipman respectively. 

Attwell described his claim as extending from a balm of gilead tree, 
standing at the mouth of a small creek which empties into the Colum- 
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bia River, up the river about one mile to a fir tree standing on a large 
pile of stones, “ thence back.” 

Chipman described his claim as extending down the river from this 
tree a little more than one mile. 

It will thus be observed that the elaimants had a common initial 
point, viz: a balm of gilead tree, and from this tree the lines run in| 
opposite directions. 

Two witnesses, Russell and McMillan, civil engineers, produced at 
the hearing before you, locate this balm of gilead tree 113 feet south of 
the south boundary of lot 2 in said seetion 12, and as this loeation is 
not disputed would throw said lot 2 and 115 feet off that portion of the 
north side of lot 3 adjoining said lot 2; also 113 feet off the north side 
of the SW. 4 of NE. 4 in said section 12, being the land in controversy 
within the limits of the Attwell claim. 

Notwithstanding the public surveys of these townships Attwell con- 
tinued to claim his donation by metes and bounds, and hence no official 
survey of it has yet been made. It would seem, however, that if the 
line extending west to the river from the line between ranges 7 and 8 
east described in his first notification after the public survey of these 
townships is located in connection therewith it would fall about 217 feet 
south of said tree, and in the second about 85 feet. 

The theory upon which the representatives of the Chipman interest 
are attempting to include the land in controversy is that Mrs. Attwell — 
had agreed or consented to the establishing of the line dividing these 
two donations as they appear in said certificates, but Mrs. Attwell denies 
making this agreement or giving her consent to such dividing line. She. 
admits that she was negotiating with the agent of the Oregon Steam 
Navigation Company, J. W. Brazee, for the sale of the said strip of land, 
but the sale was never perfected. 

It will thus be observed that this contest is not to settle a disputed line 
between the two donations, but is a proceeding based upon an alleged 
agreement to secure by patent as a part of the Chipman donation lands 
belonging to the Attwell donation, or, in other words, to patent to Chip- 
man lands not claimed or occupied by him. 

I find no authority of law for this office “to patent any part of the 
donation of Attwell to Chipman or his assignees, or vice versa. Each 
of these two donations must be adjudicated by the provisions of the 
donation acts, and as of the date when the claimants perfected title 
thereto, and issue patents for the title so perfected, giving each claimant 
the land settled upon and selected by him pursuant to the provisions 
of said acts, and leave those who claim the whole or any portion of 
said donations as purchasers to follow the title granted to these donees. 

In view of the foregoing I am of the opinion and so decide that lot 
2 and a strip 113 feet wide off that portion of the north side of lot 3, 
contiguous to said lot 2, also a strip 113 feet wide off the north side of 
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the SW. 4 of the NE. 4 in said section 12, should be included in the 
Attwell aon | 

This disposes of the conflict between the two claims, but it is ob- 
served from an examination of the Chipman claim that after excluding 
therefrom the land in controversy which is awarded to Attwell by this 
decision, it will still have a continuous river front from the balm of gilead 
tree according to the meanders of the river of about 12 miles. 

The distance from this tree along the river, according to Mr. Chip- 
man’s notification was a little more than 1 mile, and, in my opinion, if 
the lines were to terminate at the SW. corner of lot 1, in Sec. 13, T. 
2N., R. 7 E., it would cover substantially all that was claimed, giving 
him a river front of about 14 miles. This would reduce the area of the 
claim according to the certificate to about 273 acres. 

The certificate, however, is found to exclude the SE. 4 of the NE. 
4 of Sec. 12, T. 2 N., R. 7 E., originally claimed by Chipman, and which 
does not appear to be claimed by Attwell, with the exception of a small 
strip 113 feet wide across the north side. The remainder of this tract, 
therefore, may be included in the Chipman claim, and will increase the 
area to about 310 acres, or approximately what he was entitled to under 
the law. . 

You will notify all parties in interest of the purport of this decision, 
and be governed by the rules of practice in case of an appeal. 


DONATION—RESIDENCE~—SETTLEMENT. 
ELVIRA BREWER. 


‘Where the husband could not have become a resident of Oregon before December 1, 
1850, or at any time thereafter, his widow could gain no right by settlement un- 
der the act of September 27, 1850, nor acts amendatory thereof. 


Secretary Teller to Commissioner McFarland, June 29, 1882. 


_ I have considered the matter of Elvira Brewer's donation claim, in- 
— volving the NW.4 of See. 11, T.178., R. 5 W., Roseburg district, Ore- 
gon, on appeal by her son, Reese A. Brewer, froth your office decision 
of June 18, 1881, rejecting his mother’s claim. 

The record shows that said claim was preferred by her as the relict of 
- John Brewer, under the provisions of the eighth section of the act of 
February 14, 1853 (10 Stat., 158); that her husband died in Pike County, 
Arkansas, on the 9th day of April, 1845; and that she subsequently 
emigrated to Oregon, where she arrived in October, 1853, and settled 
upon and commenced to cultivate the tract in question February 10, 1854, 
which she continued to do until the day of her death, November 15,1857. 
As it thus appears that it was impossible for her husband to bring 
himself within the purview of the act of September 27, 1850 (9 Stat., 
496), by becoming a resident of Oregon on or before December 1, 1850, 
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or at any time thereafter, it follows, therefore, that she can derive no 
benefit from the act cited or from any of those amendatory thereof, and 
her claim must fail for want of the requisite basis. 

Your decision is accordingly affirmed. 


DONA TION CLAIM—RESIDENCHE—CULTIVATION. 
| WiLtLtAmM TT. BINGHAM. 


Where a donation claim was initiated in the fall of 1855; a little garden made in the 
spring of 1856; a small house on the place; no land cultivated but one season, 
-and then only the small garden; the claimant in the fall of 1856 going to the 
mines and residing there the fall and winter of 1856 and most of the year 1857, 
dying about 1858, the residence and cultivation were not such as required by 
the donation act, and the claim should be canceled. 


‘Commissioner McFarland to register and receiver, Roseburg, Oregon, Tuly 
25, 1882. 


I have considered the matter of the donation claim of William T, 
Bingham, certificate No. 1142, made under the provisions of the fifth 
section of the act of September 27, 1850 (Stats. 9, p. 496). 

From the papers in the case it appears that Mr. Bingham settled 
upon a tract of 160 acres of unsurveyed land on the 28th of October, 
1855, and on the 8th of November following made preliminary proof of 
residence and cultivation and his notification, in which he described 
the particular tract claimed by him as well as was possible in the 
absence of a survey of the land. 

On the 15th of April, 1863, Thomas Johnson appeared before the 
register and made affidavit that Bingham had resided upon and culti- 
vated his claim from October, 1855, until his death in May, 1858, “except 
during the Indian troubles.” | - 

On the 9th of May, 1863, Edward Burroughs made affidavit that 
Bingham resided upon and cultivated his claim from November, 1855, to 
May 10, 1858, the date of his death, and further testified that the land 
claimed by Bingham— | 

Was embraced in the following metes and bounds: commencing at a 
stake marked R. 15 W., T. 31 5.,9 &10; thence running south one-half 
nile; thence east one-half mile; thence north one-half mile; thence © 
west to the place of beginning. | 

On the 31st of December, 1866 the register and receiver issued their 
certificate for the claim in favor of the heirs-at-law of William T. Bing- 
ham, deceased, and located it on the E. 4 of SE. 4 of sec. 9 and W. 4 of 
SW. 4 of sec. 10, T. 318., BR. 15 W. 3 

On the 20th of June, 1876, the Hon. L. F. Lane filed in this office the — 
affidavits of W. H. Cooper, Frederick Unicorn, and James 8. Langlois, 
that Bingham had never claimed the tract described in the certificate, 
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but that his claim was located on what would be the NW. 4 of Sec. 15, 
if the public surveys were extended over it. 

In view of these sworn statements you were csteugted on the 23d of 
_ November, 1876, to take the necessary steps to determine the correct 
location of the claim in connection with the public surveys, obtain fur- 
ther proof showing specifically the character of Bingham’s residence and 
cultivation, and if he had been absent from his claim un account of In- 
dian troubles, to ascertain the duration of such absence. 

In accordance with these instructions, as appears from your report of 
the 26th of March, 1877, on the 3d of January, 1877, you published for 
four weeks a notice to all parties interested in the claim of Bingham to 
appear at your office on the 26th of February, 1877, for the purpose of 
furnishing proof as to the correct location of the claim, etc., and in addi- 
tion to the published notice, you notified, by letter, Isaac Bingham, a 
brother of the deceased claimant, who, as administrator of his brother’s 
estate, procured the proofs of residence and cultivation on which the 
certificate was based. 

On the day set for the hearing the only parties appearing searans you 
were W. H. Cooper, who had previously applied to enter the tracts cov- 
ered by the donation certificate as a homestead, and S.H. Crouch. The 
latter testified that he was acquainted with Bingham in his lifetime and 
‘knew that he located a donation claim in the fall of 1855, on the NW. 4 
of Sec. 15; that he resided on the place and in the vicinity until about 
the year 1858, when he died; that there was a small house on the tract 
and “a little garden put in in the spring of 1856;” that in the fall of 
1856 Bingham, in company with deponent, went ‘‘ prospecting” and 
found mines, where Bingham resided during the fall and winter of 1856, 
and that he also resided in the mines most of the year 1857, and also 
that Bingham did not claim the tracts described in the certificate issued 
by the register and receiver. 

In regard to Bingham’s cultivation Crouch further testified that he 
“did not cultivate any land but one summer, and then only a small 
garden.” 

The depusition of S. H. Crouch and a diagram of Secs. 9, 10, and 16, 
of T. 318., R. 15 W., certified by F. W. Colebrook, county surveyor for 
Curry County, Oreg., filed by W. H. Cooper, is the only evidence pro- 
-dneed at the trial. 

In certifying to the diagram Mr. Colebrook stated that he had exam- 
ined the public surveys of the sections covered by the diagram, and 
found that Bingham’s improvements were on the NW. 4 of See, 15. 

Upon a careful consideration of the record in the case, and particu- 
larly the deposition of Crouch, who it appears was the friend and asso- 
ciate of Bingham, and cognizant of his acts and whereabouts during 
the period referred to, if appears that his residence and cultivation were 
not of such a character as was contemplated by the provisions of the 
donation act. : 
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- I am, therefore, of the opinion, and so decide, that the claim of Will- . 
jam T. Bingham is not a bona fide one, and should -be canceled. 

- It appears by the evidence that the original settlement of Bingham 
was upon the NW. { of Sec. 15, Township 31 8., R. 15 W., Oregon, but 
as my decision disposes of his claim upon the ground that it had no 
validity under the donation act, the necessity of rendering a decision 
upon that question is thereby obviated. 


PRACTICE—NOTICE BY PUBLIVATION. 
MILLER ET AL. v. TERRY ET AL. 


Service by publication is not authorized without due showing that personal service 
cannot be made. 


Commissioner McFarland to register and receiver, Oregon City, Oregon, 
December 30, 1882. 


On the 15th of July, 1880, the register forwarded here the affidavits 
of J. L. Miller, Andrew J. Miller, and James A. Crabtree, and recom- 
mended, upon the allegations contained in said affidavits, that a hear- 
ing be allowed ait his office for the purpose of showing the falsity of the | 
final proof accompanying the papers in the donation case of Hugh 
Terry, deceased, certificate No. 5216, involving the title to the S. 4 of 
NE. 4 of Sec. 25, T. 10 8., R. 3 W., Oregon. 

Pursuant to this recommendation, on the 17th of May last, a hearing 
was allowed upon the conditions that those desiring to contest said 
claim should deposit with you a sufficient sum of money to defray the 
expense incident thereto, and that due notice to all interested parties 
‘should be given. 

On the 11th instant the register transmitted here in the cause entitled 
‘J. L. Miller, James Williams, and James A. Crabtree v. the heirs.at- 
law of Hugh Terry e¢ al., an affidavit of publication of notice of hear-. 
ing to be had at the United States land office at Oregon City, Oreg., on 
Wednesday, October 18, 1882, at 10 o’clock a. m.; affidavit of the post- 
ing of a copy of the notice of said hearing on said claim; affidavit of 
Daniel Morris amending his former affidavit, and the testimony taken 
pursuant to said published notice on the day mentioned therein. 

This published notice is directed to Lucinda McCool, Polly Ann Mor- 
‘ris, Sarah Bilyer, Nancy Miller, Martha I’. Miller, Hugh Terry, Orsena 
Bilyer, and Evelina Powell, heirs-at-law of Hugh Terry, deceased, and 
to all parties in interest. 

The record in this case does not show that any person made affidavit | 
that personal service of said notice could not be made upon any of the 
parties named therein, and consequently the publication of the notice 
of hearing in this case was unauthorized and gave you no jurisdiction 
either to proceed with the examination of witnesses or to continue the 
controversy. (See Rule 12, rules of practice, relating to service of 
notice.) 
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' It also appears that you have entirely failed to observe rule 50 of 
said rules of practice. And it further appears that said hearing was 
conducted on the day mentioned in said published notice by the regis- 
ter alone, without any evidence being produced to show that any of said 
parties were non-residents, or that their residence was unknown, and 
without,legal notice having been served, personally or by mail, upon 
any of the parties mentioned in said published notice, and without ap- 
pearance by any of them in any manner, and consequently I have this 
day set aside all proceedings had in the matter of said hearing. 

You will notify the parties contesting this claim of this ruling, and at 
the same time give them notice that they can hereafter be heard before 
you, at the office of the United States register, at Oregon City, Oreg., 
upon their complying with the rules of practice now in force, and depos- 
iting withio thirty days from the date of the service of such notice a 
sufficient sum of money to defray the expense incident thereto. 


/ 


——w 


SCRIP—MISNOMER OF ASSIGNEE. 
PIERRE BONTAIN. 


Affidavit required showing the true spelling of the name, and proving the identity of 
the assignee. 
Commissioner McFarland to register and receiver, Crookston, Minnesota, 
July 17, 1882. 


Upon an examination of the papers in pre-emption entry at your 
office for the NE. 4 Sec. 28, T. 152 N., R. 46 W., and paid for with su- 
preme court scrip Nos. B471 and B472, I find that the name of the party 
who made said entry is Pierre Bontain; but the scrip appears to have 
been assigned to Pierre Bontine. 

The case is, therefore, held suspended, and you will please call upon 
the party to furnish an affidavit showiug the true orthography of his 
name, and that the party who made said entry is the identical person 
to whom said scrip was assigned, and upon the receipt of the same you 
will transmit it to this office. 


SCRIP—MISNOMER OF ASSIGNEE. 
PEDER LP. LOMEM. 


Entry by Pedre P. Lomem, on assignment of scrip to Peter P. Lomem. Affidavit 
required showing true name and identity of party. 


Commissioner McFarland to register and receiver, Fargo, Dakota, July 
19, 1882. 


Upon an examination of the papers in pre-emption entry, at your 
office, for SE. 4 Sec. 30, T. 147, R. 51, and paid for with supreme court — 
scrip Nos. B260 and B261, I find that the name of the party who made 
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said entry is Peder P. Lomem, but the scrip appears to be assigned to 
Peter P. Lomem. 

The case is therefore held suspended, and you will please call upon 
the party to furnish an affidavit showing the true orthography of his 
name, and that the party who made said entry is the identical person 
to whom said scrip was assigned, and upon the receipt of the same you 
will transmit it to this office. 


SCRIP—ASSIGNEE—ERASURE. 
JOHN HERRING. 


Assignee required to show by affidavit how he became possessed of the scrip, and to 
account for the erasure, etc. 


Commissioner MeFarland to register and receiver, Crookston, Minnesota, 
July 19, 1882. . 


Upon an examination of the assignment of certificate of location No. 
R709, and applied in payment of pre-emption entry for N. $ of NE. 4 
Sec. 30, T. 140 N., R. 45 W., from Albert C. Janin, attorney-in-fact of 
Charles Bouligny et al., heirs and legal representatives of Jean An-. 
toine Bernard Dauterive, deceased, it is found that the serip was orig- 
inally assigned to some person unknown, and that the name was erased 
and that John Herring was substituted. 

You will require Mr. Herring to show by affidavit how he came in 
possession of said scrip and to account for the erasure in the body of 
said assignment, upon the receipt of which you will transmit it to this 


office, 


4 SCRIP—ASSIGNMENT IN BLANK. 
| MICHAEL CALLAGHAN. 
Certificate returned and blank assignment required to be perfected. 


Commissioner McFarland to register and receiver, Fargo, Dakota, July 25, 
1882. 


Certificate of location No. M552, issued by this office April 14, 1875, 
in part satisfaction of the private land claim of the cities of Baltimore 
and New Orleans, under act of June 22, 1860, and supplemental legis- 
lation, applied in payment of pre-emption entry by Michael Callaghan 
for SE. 4of SW. 4 and NW. 4 of SE. 4 Sec. 19, T. 152 N., BR. 50 W., is 
held suspended upon the records of this office for the reason that the 
said certificate has never been assigned to the party in whose name 
said entry is made. | 

It appears by reference to the instruments ngorssd upon the back of 
said certificate that the same has been regularly assigned by the cities 
of Baltimore and New Orleans to Samuel H. Tayart, and that on the 
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13th day of May, 1879, Mr. Tayart executed an assignment in blank, and 
the said certificate is herewith returned in order that the party in inter- 
est may have an opportunity to perfect said assignment, after which 
you will please return it to this office. 


SCRIP— ASSIGNMENT—CONFIRMEE, 


JACOB S. TAYLOR. 


Assignment required from the legal representative of the confirmee of the claim for 
which the scrip was. issued. 


Commissioner McFarland to register and recevver, Pueblo, Colorado, Sep- 
tember 27, 1882. 


Certificates of location Nos. 221E, 221F, 221G, and 221H, issued June 
29, 1872, by the surveyor-general of Louisiana, in part satisfaction of the 
private land claim of Jesse Kesspy, entered as No. 82 in the report dated 
December 24, 1819, of Cosby and Skipwith, located at your office by 
Jacob 8. Taylor on W. 3 of SW. 4 Sec. 5, W. 4 of SW. 4 Sec. 9, and E. 4 
of NW. 4 Sec. 32, T.11 8., R. 65 W., and SE.jof NW.4 and SW. 4 of 
‘NE. 4 Sec. 13, T. 11 5., BR. 66 W., are held suspended upon the records 
of this office, for the reason that the said certificates have never been 
assigned to the party in whose name said locations are made. 

It appears by reference to an instrument indorsed upon the backs of 
said certificates that W.T. Dugan is the legal representative of said 
confirmee, and as such is entitled to assign the same. Yoa will there- 
fore require Mr. Taylor to furnish a properly executed assignment for 
each piece of scrip, upon the Bo of which you will please transmit 
them to this office. 


SCRIP—ASSIGNMENT—A UTHORITY. 


JAMES L. BRADFORD 


Assignment having been made by attorney in fact of legal representatives of confirmee, 
without accompanying evidence of his authority, the same is required to be fur- 
nished. 


Commissioner McFarland to U. 8. surveyor-general, New Orleans, La., 
September 27, 1882. 


It appears by reference to the instruments indorsed upon the backs 
of certificates of locations Nos. 56A, 56B, and 56C, issued July 21, 1880, 
by your Office in satisfaction of the private land claim of Philip Green, 
entered as No. 1274, in the report dated December 30,1815, of the reg- 
ister and receiver of western district Louisiana, under act of June 2, 
1858, that David Taliaferro, as attorney in fact of the legal representa- 
tives of said Green, executed assignments of said certificates to James 
L. Bradford. 


DECISIONS RELATING TO THE PUBLIC LANDS. 303 


As there is nothing on file here to show that Mr. Taliaferro.is the at- 
torney in fact of said confirmee you will please request him to furnish a 
power of attorney authorizing him to assign said certificates upon the 
receipt of which you ‘will please transmit it to this office, | 


BiG 
gi bP™. ae 


SCRIP-—REISSUE—INSTRUCTIONS. 
' JOHN MARRIS PIERRO. 


Two certificates of location for one ated and sixty acres each aneliorized to be 
issued, in lieu of one of three hundred and mventy acres, on application of the 
holders of the latter certificate. 


Commissioner McFarland to U. 8. surve yor- general, New Orleans, Lit. 
January 5, 1883. 


Messrs. Curtis and Burdett of this city filed here, with their letter of 
28th ultimo, one certificate of location numbered 380A, for 320 acres © 
issued by you September 18, 1877, in part satisfaction of the private 
land claim of John Marris Pierro, entered as No. 259, fifth class, in the 
report dated December 30, 1815, of the register and receiver, western 
district of Louisiana, confirmed by act of Congress of February 5, 1825, 
with the request that the same be canceled and two pieces of one hun- 
dred and sixty acres each be issued in lieu thereof. 

As there is no reason known to this office why the request should not 
be complied with, I transmit herewith said certificate in order that the 
same may be canceled, and scrip of the denomination of 160 acres -be 
issued as requested. | 

Your attention is respectfully invited to office letter to you of April 
18, 1879, in the matter of the private land claims of Joshua Garret and 
George Miller, wherein instructions for subdividing this class of scrip, 
will be found. 

After preparing the new scrip you will cancel the original in red ink, 
across its face, over your signature, referring to this letter by its ini- 
tial and date, and transmit all the certificates to this office for further 
action. 

On the back of each new piece of scrip you should place your usual 
certificate, showing who is the legal representative of the confirmee in 


the claim, é 

rs ee 3 (L aan 

73, ‘ Jip Pond TION—NOTIFICATION—SEGREGATION. 
1M at JOHN J. ELLIOTT. 


Filing an original notification is an ipso facto segregation of the land described from 
the contiguous lands, and after completing the term of residence required, the 
donee cannot amend it so as to include other lands. 


Secretary Kirkwood to Commissioner McFarland, March 6, 1882. 


I have considered the matter of the survey and proper locatior. of | 
John J. Elliott’s donation claim to certain lands in Sec. 29, T. 9N., 


} 
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R. 5 W., Willamette meridian, Vancouver district, Washington Terri- 
tory, on appeal from your decision of April 27, 1881, syeneneie the 
issuance of a certificate for said claim. 

It appears from the record that Elliott settled upon a certain tract 
containing 160 acres of unsurveyed land situate in Wahkiakum County, 
W. 'T., and specifically described by metes and bounds and courses and 
distances in his original notification No. 1430, filed in the local office 
April 10, 1856, whereby he claims title under the donation act of Sep- 
tember 27, 1850 (9 Stat., 496), and the act amendatory thereof. 

Elliott subsequently filed two more notifications numbered 1430, one 
dated April 17, 1871, and the other March 22, 1872, which cover sub- 
stantially the same ae but embrace only a Sporiion of the land cov- 
ered by the original notification. 

It appears that the official survey was based upon the description of 
his claim as contained in the second notification, and that such survey 
locates the same in section 29, as aforesaid. 

The filing of the original notification was an ipso facto segregation of 
the tract therein described from the lands contiguous thereto; and as 
Eliott has resided upon and cultivated the tract so described for more 
_ than the full period of four years prescribed by the statute, he cannot 
be allowed to change or amend such notification so as to embrace land 
not included in his original selection. 

I therefore concur with you in the opinion that the survey in question 
does not correctly locate Elliott’s claim as he described the same in his ~ 
original notification; that such survey should be set aside; and that 
the issuance of certificate to Elliott should be held in abeyance until he 
shall procure an official survey of his claim in accordance with the orig- 
inal description thereof. Your decision is accordingly affirmed. 


DONATION—DEATH OF CLAIMANT—DESCENT. 
JOSEPH H. CONNER. 


By the eighth section of the act of September 27, 1850, on the death of the donation 
claimant before completing the term of residence and cultivation, the land de- 
scended as a donation to his heirs at law, including his widow, if one is left, 
Certificate should issue accordingly, and its issue in the name of the deceased 
donation claimant and his widow is erroneous. 


Commissioner McFarland to register and receiver, Olympia, Washington 
Territory, May 5, 1882. 


The proofs accompanying certificate No. 689, for lands in T. 18 N., R. 
1 W., W. T., claimed by Joseph H. Conner as a donation under the fifth 
section of the act of September 27, 1850 (9 Stats., 496), and supple- 
mental legislation, show that the claimant, as a married man, settled 
upon a part of sections 25 and 26, in said township, on the 18th day of 
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December, 1852, and continued his residence thereon, as required by 
law, until the 26th day of March, 1856, the day of his death. 

The eighth section of said act of September 27, 1850, provides: 

That upon the death of any settler before the expiration of the four 
years’ continued possession required by this act, all the rights of the’ 
deceased under this act shall descend to the heirs at law of such settler, 
including the widow, where one is left, in equal parts; and proof of com- 
plianee with the conditions of this act up to the time of the death of 
such settler shall be sufficient to entitle them to the patent. 

Mr. Conner having died before completing his title to the land in 
question by a continuous residence thereon of four years, and proof 
’ having been furnished of his compliance with the conditions of said act 
up to the time of his death, the land upon which he had settled was 
donated by said eighth section to his heirs at law, including his widow. 

The present certificate being in favor of “Juseph H. Conner, now 
deceased, and Phebe M. Campbell, late widow of the said Joseph Con- 
ner,” is erroneous. 

You are therefore instructed to issue a corrected certificate for the 
claim in question in favor of Phebe M. Conner, widow, and the heirs at 
law of Joseph H. Conner, deceased. 

The law does not euuiares you to make a division between the donees 
of the land granted by said eighth section, and consequently in the 
_ issue of the corrected certificate you will not divide the claim. 


ae ntertitey 


DONATION—NOTIFICATION—RAILROAD CLAIM. 
BAPTISTE PEONE. 


Where the claimant settled as far back as 1853, or farther, and complied with allthe 
requirements of law, except filing notice of his claim within the time fixed by 
statute, the act of June 25, 1874, exempted him from forfeiture; and having 
within twelve mouths after survey made proofshowing the bona fides of his settle- 
ment, etc., as required by the seventh section of the act of September 27, 1853, he: 
established a claim superior to that of the railroad company, accruing by with- 
drawal and definite location (including the land in question) in the mean time. 


Commissioner McFarland to register and receiver, Colfax, Washington | 
Territory, June 6, 1882. 


I am in receipt of your letter of the 12th of September last, inclos- 
ing, for the views of this office, the proofs in the matter of the donation 
claim of Baptiste Peone, accompanied by the protest of the Northern | 
Pacific Railroad Company against the allowance of said claim. 

The question presented for adjudication involves the title to Sec. 13, 
T. 26 N,, R. 43 E., W. T. 

Peone claims said section as a married half-breed Indian, under the 
fourth section of the act.of September 27, 1850 (9 Stats., 496), and sup- 
plemental legislation. 

20309—VoL 1——20 
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The railroad company, by virtue of their compliance with the provis- 
ions of the act of July 2, 1864 (13 Stats., 365), and supplemental legis- 
lation, claims said section as a portion of the land granted them to aid 
in the construction of their road, and allege that Peone has forfeited 
his right to claim this tract of land by reason of his failure to give notice 
of his claim thereto within the time required by law. 

The public surveys of the township embracing the tract in question 
were approved August 12, 1880, and were filed in the local land office 
on the 7th of the following October. 

. The withdrawal for the Northern Pacific Railroad Company on its 
general route was made February 21, 1872, and the definite location of 
— its line was made October 4, 1880. This section 13 falls within the limits 
of said withdrawal, and also within the limits of said definite location. 

The first notice Peone gave of his claim to this land was on the 16th 
day of March, 1881, upwards of five months after the public surveys 
had been extended over it. | 

The proof furnished by Peone shows that he possessed all the neces- 

sarv qualifications as a married half-breed American Indian to claim 
640 acres of land under the fourth section of said act of September 27, 
1850. The donee’s settlement upon the land in question is variously 
stated. One witness makes this settlement date from April, 1853, to 
December, 1880. Another witness makes it extend back from Septem- 
ber 29, 1880, “for more than thirty years.” The affidavit of the settler 
dates this settlement as early as 1848, and the occupancy thereafter to 
have continued until the day preceding the date of his atiidavit, March 
14, 1881. 

It | is not claimed by the donee that he complied or attempted to com- 
ply with the requirements of the 6th section of the act of Cougress of 
February 14, 1853 (10 Stats., 158), as amended by the third section of 
the act of July 17, 1854 (10 Stats., 305), hence from December 1, 1855, 
to June 25, 1864, Mr. Peone was debarred from receiving any of the 
benefits conferred by the fourth section of said donation act. Congress 
at this latter date provided as follows: 

That in all cases under the act of Congress approved September 27, . 
1850, entitled ‘* An act to create the office of surveyor-general of the 
public lands in Oregon, and to provide for the survey, and to make do- 
nations to settlers of the said public lands, and the several acts amend- 
atory and supplemental thereto, in which the actual settlement may 

_ be shown to be bona fide and the claim in all respects to be fully withia 
the requirements of existing laws, except as to the failure of the party 
to file notice within the time fixed by statute, such failure shall not 
_ work forfeiture when no adverse rights intervene before the filing of the 
required notification by the claimant.” 

- The seventh section of said act of September 27, 1853, gave Mr. Peone 
a period of twelve months after survey within ail to show his bona 
Jides by proving the commencement of his residence and cultivation on 
the land claimed by him as a donation. He has furnished proof within 
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six months after such survey, and it shows that his residence and cul- 
tivation on said tract commenced as early as April, 1853, and was con- 
tinued thereafter far beyond the time required by law. 

This, in my judgment, establishes a claim to the land in question at 
the date said railroad company, October 4, 1880, definitely and legally 
fixed the line of their road, which claim had ‘te inception as early as 
1853, and consequently it formed no part of the grant to said company, 
as the act under which said company is claiming only conveys to them 
upon their compliance with its provisions land to which the United 
States have full title, not reserved, sold, granted, or otherwise appro- 
priated, and free from pre-emption or other claims or rights at the time 
the line of said road is definitely fixed, and a plat aoa ks filed in the 
office of the Commissioner of rhe General Land Office. 


DONATION—NOTIFICA TION—PUBLIC RESER VA TION. | 
DoOMINICK CORCORAN. © 


The claimant made settlement and notification and occupied the and for over a year, 

when his further occupation was prevented by Indian hostilities; the land being 
afterwards taken possession of by government officers and seeupied asa military 
post and for Indian purposes, the return of the claimant to the same, thongh 
attempted, was thereby prevented ; the claimant having made proof of residence, 
etc., and received donation certificate as the basis for patent, and the land being 
still required for public purposes, compensation therefor is recommended. 


Commissioner McFarland to Secretary Teller, June 9, 1882. 


In compliance with the direction for report contained in your ref- 
erence on Ist instant, of the papers submitted on the 26th ultimo to 
the Department by the Acting Commissioner of Indian Affairs relative 
to the claim of Dominick Corcoran to parts of sections 1 and 2 in town- 
ship 20, north, of range 5 east, Washington Territory, containing 160 
acres of land taken by the government for Indian purposes and known 
‘as the “ Muckleshoot Prairie” Indian reservation, I have the honor to 
state that the record in this case shows that Dominick Corcoran filed 
a notification on the 21st day of April, 1855, numbered 1028, upon unsur- 
veyed land, claiming as a single man 160 acres of land, under fifth sec- 
tion of the act of Congress of September 27, 1850 (9 Stats. 496), and 
supplemental legislation and made proof, by two disinterested witnesses, — 
that his settlement upon the land claimed by him commenced, on the 
ist day of July, 1854, and continued until April, 1855. Subsequently 
additional proof was furnished showing that the settler occupied and 
improved his claim until October, 1855, when he was prevented by 
Indian hostilities from continuing in the occupation of the same. The 
land was subsequently taken possession of by the officers of the United ' 
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States Army as a military post, and since then has been occupied by the 
government for military and Indian purposes. 

Yt appears that Mr. Corcoran has made repeated demands of those 
having charge of the reservation to be reinstated in his possessory 
rights to the land claimed by him as a donation, but as the said land 
was required by the government for military and Indian purposes his 
demands have not been complied with. 

In 1858 Mr. Corcoran made proof alleging the completion of his resi- 
dence and cultivation upon the land claimed for the full period of four 
years as required by law, stating that from October, 1855, he believed 
it to be unsafe for him'to reside upon his claim on accouut of said Indian 
‘hostilities. | 

The township embracing the claim of Corcoran was officially sur- 
veyed in 1872, and in 1873 he procured a survey of his claim as follows : 
Beginning at a point 6.40 chains south of the northwest corner of sec- 
tion 1 in T. 20 N.,R. 5 E., W. T., and running thence west 3.75 chains ; 
thence south 40.00 chains; thence east 40.00 chains; thence north 40.00 
chains, and thence west 36.25 chains to the place of beginning. 

The register and receiver on the 9th of April, 1873, issued donation 
certificate No. 588, describing the claim by metes and bounds, as above 
set forth, as the basis of a patent, but no patent has yet been issued for 
the reasons before stated. ; 

In my opinion this claim in its inception was in all respects proper 
and legal, and I have no doubt would have been perfected according tu. 
law and patented bat for the action of the government in taking pos- 
session of it for military and Indian parposes. 

It would seem, therefore, that as a matter of common justice Mr. 
Corcoran should be paid a sufficient sum of money to cover the damages 
he has suffered by reason of sucli ection, and without fault upon his 
part, and I fully concur with the Acting Commissioner of Indian Affairs. 
that he be paid the sum of $320. 


th 


SURVEY—DEPOSIT SYSTEM—RAILROADS. 
ATLANTIC & Pac. R. BR. Coa. 


Under Revised Statutes 2401, 2402, and 2403, and act of March 3, 1879, corporations 
cannot be considered as ‘‘residing” or being ‘‘ settlers” in a township, and are 
not entitled to the benefits conferred by said laws, The railroad applying can- 
not be allowed to make deposit in payment for surveys along its line. 


Commissioner McFarland to Messrs. Britton and Gray, Washington, D. 
C. November 28, 1882. 


I have considered your application for a reconsideration of my decis- 
ion of August 19, 1881, denying the application of the Atlanticfind Pa- 
cific Railroad Company to beallowed to make deposit for surveying pub- 
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jie lands, under the provistons of sections 2401, 2402, 2403, Revised 
Statutes, and the act of March 3, 1879 (20 Stat., 352), and also the argu- 
ment of Messrs. Britton and Gray, filed in support of said application. - 

The privileges granted by said provisions are limited by section 2401 
to “ settlers in any township ” who desire to have the same surveyed. If 
it be true that any person or corporation that causes a township to be 
settled is a settler of such township, as is argued, yet, unless such set- 
tler is residing or located within the township, he is not a settler in the 
township. 

Section 2403 provides : 

When settlers make deposits, in accordance with the provisions of sec- 
tion 2401, the amount so deposited shall go in part payment of their lands 
situated in the townships, the surveying of which is paid for out of such 
deposits. 

When these provisions became law, March 3, 1871, the only settlers 
that could acquire any interests in public lands required to be paid for 
were settlers actually resident in the township, and who resided upon 
and improved the lands, and who possessed certain personal qualifica- 
tions that pertain to individuals and that cannot be predicated of cor- 
porations. 

Though J were satisfied that the term settler as used in the public 
Jand laws does not always mean a resident, yet it seems to me obvious 
that the term as used in the statutes under consideration means those 
residing in the township. 

Words should be construed in connection with the context in which 
they are found, for a word standing alone may have several significa- 
tions, which, when considered in relation to accompanying words and 
plrases, is clearly limited to one meaning; and sometimes the text 
clearly shows that a word has not been used in a sense which might 
otherwise belong to it. But itis always to be understood in the sense 
in which itis obvionsly employed in the statute or instrument to be 
construed. In this case it has been used in the sense of a resident, 
which is a proper and the mostcommon meaning of the word, and the 
sense in which it is more frequently, if not invariably, used in the pub- 
lic land laws, and in the sorrespondence and decisions of this office. 

The act of March 3, 1879, amending section 2403 Rev. Stat., provides 
as follows: 

When settlers make deposits in accordance with provisions of section 
2401, the amount so deposited shall go in part payment for their land 
situated in the tewnships, the surveying of which is paid for out of such 
deposits; or the certificates issued for such deposits may be assigned 
by indorsement and be received in payment for any public lands of 
the United States entered by settlers under the pre-emption and home- 
stead laws of the United States, and not otherwise. 

This, amendment does not enlarge the right to make deposits or ex- 
tend the privilege te any parties not previously authorized to make 

deposits. The certificates are authorized to be assigned, but they can 
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only be used in payment of lands entered by settlers under the pre- 
emption and homestead laws, Lands are entered under these laws by 
those settlers only who possess certain personal qualifications as to age 
or citizenship and who have complied with certain requirements as to 
residence, improvement, etc. 

Whether I consider these provisions separately or collectively, it ap- 
- pears to me that the term settler, as used in the statutes in question, 
means actual persons who are residents of the township, and cannot be 
applied to corporations that are not actual persons and cannot be con- 
sidered as residing or as being Settlers in a township. 
_ Whether the lawis considered as toits terms, its general meaning or 
the intention of its framers, I am clearly of the opinion that the Atlantic 
and Pacifie Railroad Company is excluded from its provisions, and there- 
fore adhere to my former decision. | 


ee, 


SAME, ON APPEAL. 


Secretary Teller to Commissioner McFarland, July 8, 1882. 


I have considered the appeal of the Atlantic and Pacific Railway 
' Company from your decision of August 19, November 28, and Decem- 
- ber 6, 1881, declining to authorize the deposit of money for surveys 
along the line of its road. 

ist. As a “settler” under sections 2£01, 2402, 2403, Revised Statutes ; 
and— 

2d. As advance payment of “cost of surveys” under act of July 31, 
1876 (19 Stat., 121), which provides that before any lands granted shall 
be conveyed “ there shall first be paid into the Treasury of the United 
States the cost of surveying, selecting, and conveying the same.” 

The reasons given for your conclusions appear to rest npon sound con- 
struction, and your action is accordingly affirmed. 


SURVEY—OVERFLOIFED LAND. 
DENNIS (OOK. 


Request for survey of a tract lying between and excluded from two private claims, 

not classed.on the township plat as public land, but designated thereon as 

‘‘ overflowed,” and on the plat of the county surveys as ‘‘sand, salt marsh, and 
walloee Was Prepeny refused by the surveyor-general. 


Commissioner McFarland to U. 8. surveyor- general, ean Francisco, Calt- 
| — fornia, November 19, 1881. 


I am in receipt of your letter of November 2, 1881, transmitting the 
notice of appeal of J. W. Harding, esq., attorney for Dennis Cook, esq,, 
from your decision rejecting his application for the survey of a tract of 
land containing, as per private survey made by Thomas W. Wright, 
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county surveyor of Santa Cruz County, in which the land is situated, 
38.025 acres, together with copies of the correspondence between your- 
self and the said J. W. Harding, the attorney for the applicant. 

From a careful examination of the papers, and particularly the de- 
cision of the honorable the Secretary of the Interior, dated December 
16, 1880, reviewing the survey of Deputy Surveyor Freeman in the case 
of the rancho Arroya de la Laguna, to which special attention was in- 
_vited by Mr. Harding, I am of the opinion that the rejection of the ap- 
plication of Dennis Cook, by Attorney Harding, should be sustained. 

The entire question turns upon the matter of survey by Deputy Sur- 
veyors Freeman and Craven and the decision of the honorable the Sec- — 
retary of the Interior, above referred to. ‘Cheskeleton platof T.118., 
R. 3 W., M. D. M., as filed with the letter of Surveyor-General Stratton, 
under date of July 23, 1874, shows the tract in question to have been 
excluded from the survey of either the Rancho de la Laguna and Rancho 
Refugio and from the township named. The decision of the honorable 
the Secretary of the Interior, while affirming the exclusion of the Cook 
tract, the survey of which is now applied for from both of the surveys 
of the ranchos named and from the township, does not class it as public 
land. The skeleton plat above referred to would make it appear that 
the locality of the Cook tract is not alone outside of the rancbo, but is 
also omitted from the official survey of T. 11 8., R. 3 W., M. D. M., and © 
is shown as overflowed. The plat of survey as made by County Sur- 
veyor Wright designates the tract in question (38,025 sores) to be sand, 
salt marsh, aud willows. | 

The decision of the honorable the Secretary of the Interior above re- 
ferred to shows that the Cook tract was excluded from the survey of 
the Rancho Refugio, by direction of its owner, as being worthless; that 
subsequently one Butler filed a claim for the tract under the laws of the 
State of California; and further, that in course of time Cook became 
possessed of the entire claim, he having been at one time interested 
only to the extent of one-half. 

The claim having been made under the laws of the State of Califor- 
nia, the tract in question being shown by the survey of United States 
deputy surveyor to be overflowed, and designated as sand, salt marsh, 
and willows by the survey of County Surveyor Wright, and probably 
subject to overflow; the tract not being included within the patented 
limits of either of the ranchos bordering on the same, nor specifically 
classed as public lands of the United States in the decision of the hon- 
orable the Secretary of the Interior, your declining to entertain the ap- 
plication for the survey in question is sustained and hereby approved. 
You will therefore so inform J. W. Harding, esq., the attorney for Den- 
nis Cook, applicant. 

At your early convenience you will cause an authenticated copy ‘of 
the plat and field notes of T.1158., R. 3 W.,M. D. M., showing the sub- 
divisional surveys of Deputy H. S, Cravens, executed in 1873 and 1874, 
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to be furnished for the files of this offive. Surveyor-General Stratton, 
under date of July 23, 1874, in transmitting the skeleton plat of the 
township named, proposed forwarding official plats of survey to the 
local land office and to this office. Nocopy has been received bere, and 
it is doubtful whether the same has been furnished to the local land 
office. You will cause inquiry to be mide in this respact, an l forward 
acopy to that office, if found necessary, with proper annotations thereon. 


SAME, ON APPEAL. 
Secretary Teller to Commissioner MeFurlanl, O2toder 5, 1832. 


I have considered the appeal of Dennis Cook from your decision of 
November 19, 1881, rejecting his application for a survey of a tract of 
jand alleged to be sibuateds in the county of Santa Cruz, Se UrOr ta an 
to contain thirty-eight and twenty-five one hundredth acres. 

The alleged tract is upon a bay or inlet of the ocean, between the 
Rancho Arroyo de la Laguna and the Rancho Refugio, both of which 
have been surveyed and from the patented limits of both of which it 
was excluded. It was also excluded from the official sarvey of T. 11S., 
R. 3 W., M. D. M., within which it is alleged to be located, as not being 
public land. The plat of survey of said township shows the tract to be 
overflowed land, and the private survey by County Surveyor Wright, 
filed by the applicant, shows itto be sand, salt-marsh, and willows, with 
but a yery small portion of cultivable land, if any. 

Your decision holds that as the tract has not been heretofore claimed 
nor classed as public land of the United States, but has been claimed 
by Cook and those associated with him from the State of California ; 
and also in view of its exclusion from said ranches and township, and 
of the character of the tract as represented by said surveys, and its sub- 
jection to tidal overflow, said application should be rej jected. 

Your decision is affirmed. 


SURVEY—SWAMP LAND. 
STATE OF CALIFORNIA. 


The act of September 28, 1850, was a grant of the swamp land to the State in presenti, 
i, ¢., of the land then being swamp. 

The R. S. 2488 has relation to lands in California that were swamp at the date of the 
granting act, September 28, 1850. 

-A survey made in California in February, 1830, as of all swamp land, when part had 
become dry from natural causes, it appearing that it was all swamp in 1850, was 
properly so designated by the survey. 


Commissioner McFarland to U. 8. surveyor general, San Francisco, Cali- 
fornia, February 14, 1882. | 

I have duly considered the survey of T. 21 S., R. 19, 20, 21, 22, and 
23, H.; T.228., R. 18, 19, 22, and 23 E.; T. 23 8., B. 19, 20, 23, and 
24 E., and T. 24 S., R. 20, 21, 22, 23, and 24 E., M. D. M., made by 
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Thomas Creighton, United States. deputy surveyor, in January and 
February, 1880, under contract dated September 12, 1879, and the 
questions raised by protest against the same. Said survey represents 
all of said lands as swamp and is approved by you. 

Protest was filed against my approving said survey by the attorneys 
of the Southern Pacific Railroad Company on the grounds— 

ist. That the survey had not been made as required by law. 

2d. That the classification of the lands as swamp was clearly wrong, 
a fraud upon the government and the rights of its citizens; that by far 
the greater part of the lands were dry aud subject to sale by the gov- 
ernment; and— 

Bd. That the facts are admitted to be such that the State of California 
can have no title under the swamp land grant. 

Under said first objection it is urged that Creighton has not shown a 
stream of water entering into the lake, and has not noted the crossing 
of streams by the subdivisional surveys and the point of intersection 
and width of streams; that the streams represented in the survey of 
1853 and 1854 disappear in the Creighton survey as soon as they enter 
its lines, and that certain improvements (affidavits of the existence of 
which are filed) are not noted by him. 

Under the second objection it is insisted that the conrenontacion of 
the land as all swamp is wrong and bears marks of fraud ; that Creigh- 
ton reports no land as zcet, although all is unfit for callivation: without 
protection by levees, and insists that if all the land is swamp it should 
not have been subdivided. 

It is urged that liability to overflow in seasons of unusual rainfall 
dloes not make the land swamp. 

It is further pointed out that Creighton, while returning the land as 
swamp, rates aud reports it as first, second, and third rate. 

In support of said protest certain affidavits were filed, the gist of 
which is as follows: 

Stephen Barton swears that in 1868 the amount of water froin the 
Sierra Nevada Mountains was ten times as great as the channels of the 
streams would carry through the valley; that Tulare Lake was raised 
17 feet above ordinary level; 300,000 acres submerged for several 
months; water commenced to recede during dry weather of 1863, and 
in 1871 about half the submerged lands was laid dry and required irri- 
gation to secure production of cereals in an ordinarily dry year. His 
inquiries of the oldest white settlers and old Indians fixed the convic- 
tion that only two overflows of equal extent have occurred in a century. 
Not more than one third the amount of water of 1868 has since been 
equaled by the highest waters, and that from 100,000 to 200,000 acres 
embraced in Tulare Lake in 1832, as shown by the plats on file in Visa- 
lia lant office, have since become dry lands from the result of the natu- 
ral and gradual receding of the waters of the lake. 

The affidavit of P. Y. Baker, a surveyor, sets forth that he has been 
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a resident of Tulare County since 1875; that said lands have not been 
subject to periodical overflow since 1875, and are now dry; that nu- 
merous canals and ditches have been constructed, diverting most of the 
waters from thé streams that empty into the lake; that large tracts of 
the land embraced in the Creighton survey have been cultivated suc- 
cessfully, and crops produced for years past; that the lands were not 
reclaimed by reclamation works, and are so dry that there has been 
serious talk of boring artesian wells for water to irrigate them ; that he 
is informed, believes, and alleges, that the winter of 1849 was an un- 
usually wet one, and that in the months of August and September, 1850, 
the waters of said lake were fully up to the meander line of said lake 
as established in 1853 and 1854, and remained at that height, or near 
that height, for several succeeding years; that the said lands were not 
from the fall of 1850 up to 1875, subject to periodical overflows, but 
sometimes remained dry for several successive years. 

Samuel Jennings makes affidavit that he has been a resident of Cali. 
fornia since the fall of 1849, and of Tulare County since the fall of 1852; 
is acquainted with the character of Tulare Lake and surrounding lands 
lying between the meander line established by government survey of 
1853 and 1854, and the present margin of the lake; that since about 
1876 the lands have been dry and fit for cultivation, and have produced 
abundant crops of cereals; that said lands have became dry by reason 
of frequent droughts in the valley and the diversion of the waters, for- 
merly flowing into the lake, for irrigation purposes by persons remote 
from said lands; that about 1868 the major part of King’s River, the 
largest tributary of the lake, diverted from the lake and formed a new 
channel, running through Cole Slough and discharging into Fresno 
Slough, and thence through San Joaquin River into San Francisco 
Bay; that within the last six or eight years the turf or peat, tugether 
with the tules or flags theretofore obstructing outlet of the lake, has 
burned out, some places burning down 7 or 8 feet below the surface, 
thereby lowering the outlet of the lake from 2 to 8 feet, so that the waters 
are afforded an outlet and can never overflow said lands from which 
the water has permanently receded; that the lands are not swamp or 
subject to periodical overflow, but are of desert character, and have 
been of that character since about the year 1876, and at present, in an 
ordinarily dry season, require irrigation for the successful raising of 
crops; that the dry condition of said lands is not due to reclamation 
works, and that from his knowledge of the winter of 1849, the waters. 
of the lake were as high during August and September, 1850, as in the 
fall of 1853 and 1854; the winter of 1849, in the valley, was unusually 
wet, and none of the waters were diverted then; and that said lands. 
are not now, nor for the last twenty-eight years have been, subject to. 
regular or periodical overilows. 

The affidavit of John T. Burch states that he is a surveyor and was. 
employed in 1880, by Thomas Creighton as one of the sworn assistants 
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under the contract of September 12, 1876, and acted as compassman; 
is personally familiar with nearly every line of said survey, and all lands. 
embraced therein and their character; that early in 1880, and before the 
time of said survey, these lands were dry and capable of cultivation, and 
large portions of them, about 3,000 acres in T. 21 8., 22 I, 228., 23 E., 
and 23 §8., 23 E., had been cultivated in 1879, and as he was informed 
in 1880, in wheat, barley, sorghum, etc., without artificial means save 
as stated; that the lines of said survey in many places run for long dis- 
tances, comparatively, on Jand on which there was stubble of wheat and 
barley, and the only reclamation was in T. 23 8., 23 W., where Edwin 
R. Thomason made a farm in 1876, and, being fearful of a rise in the 
water, built a levee for protection in such contingency at a cost of about. 
$10,000; that it was found unnecessary as the waters at date of survey 
were about 2 miles distant from it, and the crops within the levee were 
so dry they were in danger of drought, and Thomason dug a ditch from 
the lake back to the levee to conduct water, and bought a steam-pump 
to raise water to irrigate the land; affiant believes that in 1850 these 
lands formed a part of the permanent bed of Tulare Lake, and were for 
aloug time subsequent continually under water, and were not ovane 
in 1850. | 

James A. Wheeler swears that. in “April, 1879, he erected a , dwelling 
house on fractional section 17-22 S., 19 E., and has since continuously — 
resided there with his family, and hae lands within the Creighton 
survey to be dry and fit for agricultural purposes and not subject to 
any periodical or other overflow, the lake having receded on account of- 
natural causes and not from works of reclamation. Affiant settled to - 
acquire title under homestead and pre-emption laws of the United States. 

The foregoing affidavits are quoted as fairly showing the character of 
evidence submitted to show that said lands are not swamp. 

The attorneys for the State have submitted affidavits, Hahibits A. to 
R, inclusive. I will quote from the following only: 

Chas. D. Gibbs swears that he is a surveyor and civil engineer, and 
in 1852 and 1854, he surveyed and meandered Tulare Lake in T. 21, 22, 
23, and 245., R. 23 and 24 E., M.D. M. for the United States govern- 
ment; that said meander line was on the east side of the lake, and was. 
made by him on the edge of the water as it then stood; that the water 
seemed to be at its highest, and from his meander line towards the lake 
seemed to be very shallow for a long distance, and was so muddy that 
he had to go in one-half mile or more daily for drinking water, and the 
water for that distance was not more than knee deep, and this was the 
character of the overflow in said townships. 

J. S. Meckley swears he arrived in Tulare County in 1852, and. has 
been there ever since; visited T. 21 and 22S., 23 E., that year; in 1854 
assisted Robert Whiting in the subdivisional survey. and it was then 
entirely practicable to have designated these lands as swamip, but it 
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‘was not then customary; that he has never seen these lands dry during 
‘the spring freshets. | 

J. M. Lewis saw Tulare Lake in 1854, camped two days on the lake; 
waters extended to about the meander line surveyed in 1853 and 1854; 
saw the lake in 1866, and has since been well acquainted with the sur- 
rounding Jandsand those embraced in Creighton’s survey in T. 19, 20, 21, 
‘22, 23, and 248., R. 19, 20, 21, 22, 23, and 24 E.; im fall of 1866 started 
from Sec. 27, 248., 22 E., and waded about three miles into the lake to 
Atwell Island, and camped there all night, water not being more than 
4 feet deep; saw lands in spring, summer, and fall in 1867, and found 
waters lower; a great portion of Creighton survey was then covered 
with water. Saw lake again in 1868, and waters were higher than in 
1854, and all the land in Creighton survey was covered with water; saw 
the lake often during each year, and was working on the lake from 1868 
to 1875, and all that time was familiar with the water and surrounding 
lands embraced in said survey, and in said years the waters rose in the 
spring and receded during the summer and fall, alternately, covering 
and uncovering most of the land in the Creighton survey, and in each 
of said years was covered with tules, swamp and wire grass; that from 
1875 to the present time the waters have continued to recede, and it has, 
In opinion of wituess, reached the natural and permanent banks; that 
in T, 23.8., 20 E., is Skull Island, where the Indians evidently buried 
‘their dead; -the flood waters had washed out and exposed their skulls, 
and they were scattered about on the sand, and the waters have now 
receded so as to leave said place above them. Since 1875 the country 
has been unusually dry, but is of the opinion, from his knowledge of the 
country, that the lands in Creighton survey will be subject to frequent 
overflows unless strong and high levees are raised and canals cut to 
keep off the waters of the lake and its tributaries. . 

©. W. Clarke has seen the waters of Tulare Lake cover most of the 
OCreightou survey a portion of the year, and then recede the same year, 
leaving said lands partially dry at least nine times since 1865. 

Frederick Cox moved his cattle in 1864 to the swamp lands around 
- Tulare Lake; the waters receded all of that year, and his cattle lived 
on wire grass, salt grass, and tules in the Creighton survey, and had it 
not been for the swamp feed that year his cattle and the catileof many 
others would have perished. | 

A. J. Atwell intimately acquainted with Jands in Creighton survey 
over twenty-one years; for large number of years owned and navigated 
4 steamboat on said lake, and prior to 1875 the said lands were covereil 
with a dense growth of tules and swamp grass, and were overflowed 
luring the spring and winter of each year soas to render them unfit for 
ceultivation. 

Duncan Beaumont, civil engineer, in 1854 had contract with Jack 
Hayes, United States surveyor-general, for sec‘iouizing T. 20 S., R. 20, | 
‘21, 22, and 23 E.; had special instructions not to extend any section 
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line into the swamp and overflowed lands, but to establish a meander: 
post on the margin thereof; the meander line then established was the. 
correct margin of the swamp and overflowed land in those townships. 
at that time; at meander post, south boundary of Sec. 36, 20 8., 22 E., 
looking southwest, west, and northwest as far as eye could reach, the. 
- land was covered with tules, ete. 

Several other affidavits are filed to the same general intent, but suffi- 
cient has been quoted from the evidence submitted, both by said rail- 
road company and the State, to show on what facts each relies. 

There is a third source from which evidence has been sought in this: 
case, After the protest by said railroad company, my predecessor ap- 
pointed J. R. Hardenbergh a special agent of this office to make a per- 
sonal.examination, of said lands,-and.to report upon the Creighton. 
survey. 

Omitting the detail of examination, I notice that Mr. Hardenbergh: 
describes Tulare Lake as— 

Situated in the lowest depression of the upper portion of the San Joa-- 
quin Valley, which may be briefly described as a great basin, very flat,. 
rising from the lake from 1 to 3 feet per mile, and receiving the natural. 
waters of all that country. On the east to the summit of the Sierra. 
Nevada Mountains, distant about 70 miles, and on the south for about. 
the same distance, ou the north and west about 18 miles. 

Mr. Hardenbergh concludes that the Creighton survey is eciniane 
correct, but that his classification of lands is entirely erroneous, and finds. 
no indication that any of said lands are swamp and overflowed within 
the meaning of the act of September 28, 1850. 

Referring to the protest of said railroad company, I find that their 
first exception, to wit, that the survey had not been made as required 
by law, 1s not well taken. Mr. Hardenbergh’s experience as & surveyor 
justifies me in regarding his report touching the execution cf the work. 
us correct; and while there may be some improvements which were not. 
noted, it cannot be concluded that the omission invalidates the survey.. 

In respect to the second exception of said protest, to wit, that the 
classification of lands as swamp was clearly wrong and a fraud upon 
the government and the rights of its citizens, by far the greater part of” 
said lands being dry and subject to sale by the government, careful con- 
sideration of the testimony submitted is necessary. . 

I will first refer to the affidavit submitted by said raiiroad company, 
hereinbefore recited : 

Stephen Barton swears that in 1868 Tulare Lake rose 17 feet above: 
ordinary level; that 300,000 acres were submerged for several months;. 
that the water began to recede in the dry weather of 1868, and in 1871 
about half the submerged lands were laid dry, and require.l irrigation 
to insure production of cereals in an ordinarily dry year. If Mr. Bar- 
ton swears truly there was nearly three times the area submerged in 
1868 than is embraced in Creighton’s survey; and three years later 
there were about 35,000 acres, more than are embraced in Creighton’s. 
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survey, still under water from that overflow. Moreover, this was an 
overflow, and above the “ ordinary level” of the lake, and the date is not 
given when the waters receded from the lands now involved. 

Mr. Barton further swears that from 100,000 to 200,000 acres em- 
braced in the Jake in 1852, as shown by plats in the Visalia Jand office, 
have since become dry lands, and that not more than one-third the 
amount of water of 1868 has since been equaled by the highest water, 
thus impliedly conceding the overflow since 1868 of about 100,000 ners 

Mr. P. Y. Baker, another witness in behalf of the protestants, swears, 
upon information and belief, that the winter of 1849 was unusually wet, 
and that in August and September, 1850, the waters of the lake were 
fully up to the meander line as established in 1853 and 1854, and re- 
mained at that height for several years. Substantially the evidence of 
Mr. Baker is confirmed by several others, and indeed it nowhere appears 
to the contrary. It thus seems to be established by protestant’s own 
witnesses that at date of the swamp grant of September 28, 1850, the 
lands now in question were overflowed, and that the waters did not re- 
cede for several years, the land being manifestly rendered unfit for cul- 
tivation, and the evidence establishing this fact precludes the conclusion 
that these lands were the bed of the lake. ; 

Another witness for protestants, Samuel Jennings, who has been a 
resident of California since 1849, and of Tulare County since 1852, and 
who is well acquainted with these lands, swears that since 1876 the 
lands have been dry and fit for cultivation. 

In short, the testimony of all the witnesses of protestants is to the 
effect that the lands are now dry, and have been so since 1875 or 1876; 
that their condition is not due to reclamation works, but to natura 
causes, and that the streams formerly discharging into the lake have 
within the last few years been diverted in other directions. 

Relying solely upon protestant’s evidence, I should be compelled to 
conclude that these lands were overflowed and unfit for cultivation at 
date of the swamp grant; that four years later the waters had receded 
only to the meander line within which the lands now claimed as swamp 
are situated; that while reclamation works in the shape of levees may 
not have been constructed to any considerable extent, yet the waters 
of several streams were diverted from their course to the lake and turned 
in other directions for irrigation purposes, and thus reduced the volume 
of water emptying into the lake which caused the overflow, and that 
such diversion of said streams was simply one mode of drainage; and 
that from 1850 to 1875 the lands in question were probably covered by 
the overflow named, or in such condition for more than half the time 

as to be unfit for cultivation. These overflows are obviously not such 
as protestants refer to as a rise in the water of a stream because of an 
- unusual rainfall, As these mountains surrounding this vast plain, 
- which is almost level with the waters of the lake, were annually covered 
Wi ith snow, and the snow annually melted and flowed to this lake, which 
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had no outlet, the explanation of said overflows and the cause of their 
duration is very clear. | 

The great weight of evidence shows that no cultivation of these lands 
- was attempted until within the last few years, although the lands were 
utilized in seasons of extreme drought for the pasturage of cattle which 
fed upon the swamp grass while there was no feed on the dry lands, 
And it further appears that cultivation was not attempted until after 
the water in the streams which flowed into the lake was diverted to 
other directions. . 

Moreover, there is much testimony from those who navigated the lake 
or were otherwise familiar with it for many years prior to 1875, to the 
effect that the annual rise and fall of the lake precluded the possibility 
of successful cultivation of the land now in question. 

The swamp grant of 1850, under which the State claims, was of “the 
whole of those swamp and overflowed lands made unfit thereby for cul- 
tivation.” The proceeds of such lands were to “‘be applied exclusively, . 
as far as necessary, to the purpose of reclaiming said lands by means of 
the levees and drains aforesaid.” 

It was held by this Department as early as 1850 that said grant was 
in presenti, aud this ruling has uniformly obtained and been sustained 
by the highest courts. Hence lands which were of said specified char- 
acter at date of the grant passed to the State, and the evidence submit- 
ted in this case seems conclusive of the material fact that, in 1850, and 
for many years subsequent thereto, these lands were swamp or over- 
flowed within the clear meaning and intent of said act. There is no 
evidence submitted, and probably none available, to show the condition 
of said lands prior to 1850; but as pricr to that date there was no out- 
let to the lake, no irrigation ditches or other known means of diverting 
the waters of the streams which discharged into the lake, and no known 
or probable condition of the physical features of the country different 
from that existing in 1850 and since, the conclusion is unavoidable that - 
like causes produced like effects before as well as after 1850, and that 
the land was subject to like overflows. 

The question arises whether, as much of said land was dry at date of 
Creighton’s survey, it was not his duty to return it as such, and thus re- 
mit the State to a subsequent claim to be determined by evidence to be 
submitted before the surveyor-general. This view is insisted upon by 
protestants. | 

I find that the fourth paragraph of section 2488, United States Re 
vised Statutes, which relates to swamp lands in California, is as follows: 

In case State surveys are found not to be in accordance with the sys- 
tem of United States surveys, and in such other townships as no sur- 
vey has been made by the United States, the Commission shall direct 
the surveyor-general to make segregation surveys upon application to 
the surveyor-general by the governor of said State within one year of 


such application, of all the swamp and overflowed land in such town- 
ships, and to report the same to the General Land Office, representing | 
ea 
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and describing what land was swamp and overflowed, under the grant, 
according to the best evidence he can obtain. 


It is only after this has been done that the further provision is made 
for the adjustment of any claim which the State may then present for 


{ 
\ lands not represented on the map or in the returns of the surveyors as 
“We, 


“swamp. 


Under the law as above quoted it would appear to’ be the plain duty 
of the surveyor-general to represent and return what land he finds to- 
be swamp and overflowed “under the grant according to the best evi- | 
dence he can obtain.” This clearly means the land which was swamp. 
in 1850, as that oxly is swamp under the grant; and I am of the opin- 
ion that the action of the surveyor-general was therefore lawful and 
necessary in the case in returning the land as it was shown to be in 
1850, and-not as it appeared in 1880. — 

Several points are raised in this case, both by protestants and the 
State, other than those herein considered, but as I am convinced that 
said lands were of the character granted to the State by the swamp act 
of September 28, 1850, I deem it unnecessary to discuss any propositions. 
not essential to said conclusion. 

I decide to approve the said Creighton survey. You will give notice 
hereof to all parties in interest. Time for appeal from this decision will. 


_ be allowed under the rules of practice. 


yg ye? — 
pid — 
a SAME, ON APPEAL. 


Secretary Teller to Commissioner McFarland, March 9, 1883. 


I have considered the question of survey of T. 21 8., It. 19, 20, 21, 
22, and 23 E.; T. 22 S., R. 18,19, 22, and :3 E.; T. 23 8, R. 19, 22, 
23, and 24 E.; aud T. 24 8., R. 20, 21, 22, 23, and 24 E., M. D. M., Cal- 
ifornia, made by Thomas Creighton, United States deputy surveyor, 
in January and February, 1880, and approved by Theodore Wagner, 
United States surveyor- general. 

The question involves a tract of land lying upon the borders of Lake: 
Tulare, containing upward of 100,000 aeres. 

By your decision of February 14, 1882, you approve of the said Creigh-- 
ton survey, which represents the wiole of said tract as swamp lands.. 

The Sonthern Pacific Railroad Company brought an appeal in the 
interest of its land grant, and certain settlers, represented by counsel,. 
but not having a standing in the case, requested the Attorney-General. 
to direct au appeal in behalf of the settlers and of the United States.. 


_. Such appeai was accordingly taken. 


The State of California claims the entire tract, under the swamp-land. 
grant act of September 28, 1850 (9 Stat., 519). 
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The Creighton survey was made at the request of the governor of 
California, by letter of July 31,1879, addressed to the surveyor-general 
of that State, and was duly authorized by your office. 

The first township surveys of land adjoining the lake were made in 
1853 and 1854. The tract in controversy lies between the meander line 
of the lake, as shown by those surveys, and the waters of the lake, or 
new meander line, as shown by the Creighton survey of 1880. By the 
first surveys this tract was returned as lake, and was at that tine, in 
fact, covered, or neatly so, by water. 

- The swamp-land grant is a grant in presenti, except as to States ad- 
mitted into the Union after the passage of the act (French v. Fyan, 93 
U.S., 169). California was admitted September 9, 1850. 

If, then, the tract in question at the time the swamp-land grant passed 
was covered with water, apparently of a permanent character, up to 
or near the old meander line, it would not pass to the State under that 
grant, although subsequently, by a recession of the waters, land of a — 
dry or swampy character should come into existence (Wolf Lake, Illi- 
nois, 5 ©. L. O.,19; Beaver Lake, Commissioner’s decision, June 17, 
1871; County of St. Clair v. Lovingston, 23 Wall., 46). 

It becomes, therefore, of the first importance to inquire whether the 
tract became a reliction after the 28th day of September, 1850, or 
whether in fact at that time it existed as land and was swamp or over- 
flowed, so as to bring it within the meaning of the act of that date. 

The question thus presented is one purely of fact. 

There is no common-law proof in the record upon the subject, and 
keeping out of view for the present the Creighton survey, which is a 
subject of much controversy, the testimony in the record is made up en-: 
tirely of affidavits taken ex parte. These affidavits are numerous, are — 
taken and put into the case by both sides without objection, and. are 
referred to and quoted from by counsel for the respective parties. 

In order to understand the proofs fully, it is necessary to state briefly 
the conformation of that. part of the earth’s surface to which they relate. 

Lake Tulare is an inland navigable body of water, some 25 miles in 
extent across its center, from north to south and from east to west. It 
occupies the lowest depression of a large valley, the watershed being 
quite extensive, comprising on the east all the country between the lake 
and the Sierra Nevada range, distant some 70 miles, and, on the south 
and west, that between the lake and the coast range, distant from 20 to 
70 miles. The slope upon the north, east, and south, is very gradual, 
but on the west is less so; consequently nearly all of the tract in con- 
troversy lies upon the eastern and southern shores of the lake. 

Tule River, Cross Creek, Deer Creek, King’s River, Flat Creek, Elk 
Bayou, and numerous streams and water-courses, flow into the lake from 
the direction of the mountains. From the old meander line across the 
tract in question, these streams have no defined channels. 

20309—voL 1——21 
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At the time of the surveys of 1853 and 1854, there was no outlet of 
the lake, natural or otherwise, except that after attaining at or about the 
height marked by the old meander line, the waters overflowing through 
the slough extending northward from the lake toward the San Joaquin 
River, found an outlet by way of that river. 

There is no certainty that the waters will remain at or near the level - 
represented by the new meander line unless an artificial outlet is pro- 
vided; and there is some question whether an adequate outlet could be 
thus constructed, although some efforts to that end have been made. 

Such are the topographical features of the country and its generar 
situation as affecting the tract in question. 

The proofs found in the affidavits introduced by both aie show 
that the water in the lake was as high at the time of the surveys of 
1853 and 1854 as it has ever been; that it was about the same height 
in 1868; that from the first surveys to the year 1876 the lake was 
subject to great fluctuations, inundating from 100,000 to 300,000 acres 
of land which were exposed at its lowest level; that the tract in ques- 
tion was often submerged ; that since the year 1876 seasons have been 
generally dry, and the tract in question has suffered but little from in- 
undation; that the beds of all or nearly all the streams running into 
the lake are dry at certain seasons of the year, and others are swollen 
by rains and melting snows, and after passing the old meander line, 
spread out and overflow considerable portions of the tract in question; 
that in order to protect the lands channel excavations must be made, 
whereby to conduct the waters of the streams from points in the old 
meander line through the tract to the lake, and extensive levees built 
along the lake and the streams. 

There is but little conflict in the affidavits as to what was the condition 
_of the tract as to its being subject to overflow prior to 1875 and 1876 
the main conflict being as to its condition since that time, and the lia-— 
bility of its being inundated in the future. 7 

There is some proof that some of the streams formerly emptying into 
the lake have in whole or part been diverted for purposes of irrigation. 
{ think, however, that it is clear there is no adequate protection of 
the tract, either by outlet or otherwise, against a wet season or such 
rises of water as occured frequently prior to 1876, and are quite likely _ 
to occur again. The affidavits prove that large portions of the tract 
were dry at the time of the Creighton survey. Other portions were 
covered by a luxuriant growth of tule , salt-grass, and other vegetation, 
the products of a wet soil, and affording pasture for stock in seasons of 
drougbt. 

It must be borne in mind, however, that our inquiry must be kept to — 
the condition of the tract in 1850, and that evidence of its subsequent 
condition is material only in aiding us to ascertain its real condition at. 
the time the swamp grant act was passed. There is proof, in the affida- 
vits of deputy surveyors and others, that at the time. of the surveys of 


DECISIONS RELATING TO THE PUBLIC LANDS. 323 


1853 and 1854, there was a belt of swamp land on the lake side of the 
meander line then established, and that at that time there existed in- 
structions “issued by the United States surveyor-general, not to extend 
any section lines into swamp and overflowed lands, but to establish a 
meander post on the margin of the same.” 

The deputy surveyor who made the survey and established the old 
meander line, says that the water then seemed at its highest; that from 
the meander line the water was very shallow for a long distance inte 
the Jake, and so muddy that he had to go nearly half a mile into the 
lake daily for drinking water; and that such was the general character 
of the overflow iu the townships in which this tract is located. 

In 1849 there was a great rise of water in the lake, which seems ta 
have remained up to and after the time of the surveys of 1853 and 1854. © 

Such is substantially the case as made by the proofs and the record, 
aside from the Creighton survey. 

In relation to this survey and the recitations found in it there is much 
controversy. 

The survey is important, since if it cannot be sustained the lands 
eannot be certified to the State in the present proceeding, even if it 
should clearly appear that they were swamp and overflowed lands in 
1850. They were not, as we have seen, represented as such lands upon 
the surveys and plats of 1853 and 1854. Therefore it became necessary, 
under the act of July 23, 1866, to quiet land titles in California (14 
Stat., 218), that the governor should make application to the surveyor- 
general, and that by your direction segregation surveys should be made 
“of all the swamp and overflowed lands in such townships, and to 
report the same to the General Land Office, representing and describing 
what land was swamp and overflowed under the grant, according to the 
best evidence he could obtain.” Ifthe State made claim, under the act 
of 1850, to lands as swamp and overflowed which were not represented 
as such by the returns of any surveys, the claim was to be determined 
by testimony to be taken before the surveyor-general. 

The Creighton survey was duly authorized, and was made in the field ~ 
m January and February, 1880. The field notes were returned to the 
surveyor-geueral, and approved by him. By such survey the tract in 
question was returned and classified as swamp and overflowed land. — 

A protest, with various allegations, was made against the survey by 
said railroad company, which resulted in the appointment of a special 
agent by your office to make personal examination of the lands and 
report upon the Creighton survey. This agent, after an extended exam- 
ination, reported that the survey was technically correct, but was erro- 
neous in the classification of the lands as swamp and overflowed within 
the meanirg of the act of 1850. 

Undoubtedly at the time of the Creighton survey the actual condition 
of lands was generally dry, and that they were in that condition also at 
the time of the examination by the special agent in 1881. 
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Upon an examination of the lengthy report of the special agent, I 
think it will clearly appear that he had in mind the condition of the 
Jands as he found them in 1881, and as they had been for some years 
- prior to that time, but that he did not-consider nor report upon their 
condition in 1850, nor seek, to any considerable extent, for evidence to 
establish their actual condition at that time, nor dol think his instrue- 
tions require him to do so. And when he reports Creighton’s classifica- 
tion of the lands to be erroneous, he evidently refers mainly to the 
condition he then found them in, and the condition they actually were 
in at the time of the Creighton survey. In proof of this I quote briefly 
from his report. He says: . 

I have no hesitation in reporting that the land returned by the Creigh- 
ton survey as swamp and overflowed land is not correct, and that the 
Jand returned as swamp and overflowed is not of that character; that 
no water stands upon the land except that which I have mentioned, and 
no reclamation is required to raise a crop on the same. 

After referring to the fact that formerly the lake had no outlet, he 
' gays: 

But its condition has changed materially; it has lost its chief water 
supply by canals and ditches, and it never can, while those canals and 
ditches keep up their flow, receive any great amount of water. 

And the purport of the great share of his report is to the same effect. 

On the other hand, the general description of the physical formation. 
of the region about the lake, as given by the agent, affords very strong 
proof that the lands were subject to overflow, and unfit for cultivation,, 
in 1850. He describes the lake as having ao outlet at the time of the 
great floods of 1861-62, 1867~68, and that it then took the waters a 
long time to recede by evaporation and percolation; that the lake was. 
situated in the lowest depression of the San Joaquin Valley, a great 
- basin and receiving the natural waters of all that country, being “a. 
vast area of over 7,000 square miles.” 

It became Creighton’s duty under the act aforesaid, being section: 
2488, United States Revised Statutes, to represent and describe what. 
jJand was swamp and overflowed under the act of 1850, “‘ according to: 
the best evidence he could obtain.” I think an examination of his sur- 
vey and report leads inevitably to the conclusion that his classification 
of the lands aS swamp and overflowed referred to their condition in 
1850. As I read the reports of Creighton and of the special agent, the: 
supposed conflict does not exist. 

The Creighton survey is severely assailed by the protest on the part. 
of the railroad company as fraudulent and illegal. The principal ground. 
of the charge is as follows: 

The surveyor-general, before his appointment as such, acted as attor- 
ney for the State in reference to the lands now in question, although 
not in relation to the present controversy. After the survey in the field, 
the books of survey were transmitted to him by Creighton, and were: 


‘ 
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returned by the surveyor-general, accompanied by the letter of May 8, 
1880, for correction, which letter indicated that the notes of survey 
should show more definitely the condition of the lands September 28, 
1850, if he(Creighton) should be of that opinion. Creighton then added 
to his notes, after nearly every subdivision, as follows: ‘Subject to 
overflow and unfit for cultivation within the meaning of the act of Sep- 
tember 28, 1850,” giving in many instances the name of the stream from 
which the overflow was liable to come. After these additions were 
made the survey was approved. 

It is undoubtedly within the duty of the surveyor-general to super- 
vise and direct corrections to be made of the field notes of subordinate 
surveyors, and it is a duty often exercised. But for the fact of the sur- 
veyor-general’s former relation to these lands as attorney, the question 
of his interference with the notes and surveys would not probably be 
raised. Such relation ought, it would seem, to disqualify a surveyor- 
general from action; but probably it does not-—at least, not by positive 
law. 

I think, however, that such additions do not vitiate the surveys, nor 
for that reason require that they shonld be rejected and canceled. Such 
additions are in effect but the statement of a conclusion of law, and may 
very properly be disregarded. I think the addition was uncalled for 
and unnecessary. It occurs, the same in substance, more than four 
hundred times. The surveyor (Creighton) has already, without any sug- | 
gestion, incorporated into his notes, at the end of the surveys of the 
townships, a complete and much more satisfactory statement as to all 
the lands within the townships embraced in the surveys. As an in- 
stance, I cite the statement at the end of the survey of township °4, 
range 20 E., which is as follows, viz: 

‘The quality of land in Fr. T. 248., R. 20 E., is generally good. The 
land is swamp and. overflowed in nature, being made so by the waters 
of Kern River, [which] coming down through the Buena Vista, and hav- 
ing no definite channel, overflow the whole country at time of high 
water. It is also liable to overflow from the rising of Tulare Lake, 
having been under water for these causes since 1860, the water gradu- 
ally receding for the last six or eight years, being seasons of drought 
in this country. The land is liable to be again inundated from these 
causes (unless thoroughly protected by levees) at any season of any- 
thing more than an average rainfall. | 

I shall refer to but one other criticism of the Creighton survey. Itis 
claimed that, under section 2395 of the Revised Statutes, all water- 
courses must be noted in the field book, and that in fact no water-courses 
are noted upon the plats in question, but all the numerous streams dis- 
appear upon reaching the old meander line, so that no streams appear 
as passing across the tract in question to the water of the lake. This 
is explained by evidence which shows that in fact there are no channels 
across the tract, but that, the gronnd being nearly level, the waters 
Spread out over the tract after reaching the old meander line. 
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A large map of Tulare county, which J find in the record, approved 
_ by the supervisors as the official map of the county, and apparently 
having no connection with the case, has clearly marked upon it the 
tract In question, and shows all streams as ending at the old meander 
line, The examination and report made by special agent Hardenbergh, 
conceded to be a very competent surveyor, states that the Creighton 
survey is technically correct. 

Leaving out of view the additions before referred to, I thiuk the 
Creighton survey is fall and intelligent, and allits recitations bear the 
evidence of being fair and truthfal. I find no ground for impeaching it. 

The evidence shows that there are but few settlers upon the tract 
except those who are there under a claim of right from the State. It 
is doubtful whether there are any other actual or bona-fide settlers. Of 
the eighteen persons who signed the request (Exhibit No. 6) for appeal 
to this Department, it is proven that not any of them reside upon lands 
within the Creighton survey, but are residents of adjoining towns, 
Undoubtedly some of these persons have made claim to some of the 
lands within the Creighton survey, and have made some improvements 
thereon. Ina very few instances quite a large amount of money has 
been expended in the construction of levees, but I understand from the 
evidence that such expenditure has been made by persons claiming un- 
der the State. 

The Creighton survey and notes (disregarding the additions before 
named) afford much satisfactory evidence as to the condition and situ- 
ation of the lands and their liability to overflow, and the hazards of 
cultivation without a large expenditure for protection. This evidence, 
taken in connection with the physical conformation of the country, aud 
the fact that there is no adequate outlet for the waters liable at any 
unusual rise to be precipitated into the lake, show that these lands are 
at present in a condition unfit for safe and continued cultivation. Most 
of the tract is so nearly on a level with the water in the lake at its 
present siage, that a small rise therein, without oes would inun- 
date the entire tract. 

When these well-established facts are considered, with the proof fur- 
nished by the surveys of 1853 and 1854, and the evidence connected 
therewith that the tract was that mainly covered with water, and had 
been since 1849, and that at different times, for long periods down to 
1876, it had been so covered and overflowed, the conclusion is manifest 
that the tract in question, at the time of the passage of the act of Sep- 
tember 28, 1850, was “swamp and overflowed lands, made unfit thereby 
for cultivation.” 

After a somewhat extended examination of the several matters 
involved, I am satisfied that the lands properly belong to the State, and 
have therefore concluded to affirm your decision approving the Creigh- 
ton survey, and to direct the necessary steps to be taken to give the 
State the legal title to the lands covered thereby. 
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PRICE OF LAND—ACT OF JUNE 22, 1874. 
CHARLES MCEWEN. 


A tract of land within the limits of the grant to the Hastings and Dakota Railroad, 
to which the railroad has the superior right, which it relinquishes under the act 
of June 22, 1874, held to be subject to entry at the minimum price, if not being 
‘‘ Jand remaining to the United States.” 


Commissioner McFarland to register and receiver, Benson, Minnesota, 
October 31, 1881. | , 


I am in receipt of a letter from Messrs. Curtis, Earle and Burdette, 
attorneys, dated 26th August, 1881, relative to cash entry 4571 of 
Charles McEwen for lots 1, 2, 7, and 8 of Sec. 31, 116, 31, Benson dis- 
trict, Minnesota, in which case you were instructed by my letter of 
April 16, 1880, to call upon McEwen for an additional payment of $1.25 
per acre ($1.25 per acre being paid at date of entry), because the land 
was within the ten-mile “granted” limits of the Hastings-and Dakota 
Railroad Company, which relinquished said land in favor of McEwen 
under act of June 22,1874. Said attorneys claim in behalf of Mc- 
Ewen that the land was not—being in an odd-numbered section—tre- 
served to the United States; that there is no law authorizing the in- 
crease of price to be applied to the odd-numbered sections; that the 
land is not land the title to which “ remained in the United States ;” 
also that said decision or requirement of April 16, 1880, is contrary to 
the raling of the Department in similar cases, in proof of which they 
refer to the case of Jane Soule, who made cash entry (pre) 3998 for the 
SW. 4 of Sec. 5, 117, 40, in your district. 

The act of July 4, 1866, under the provisions of which the Hastings 
and Dakota Railroad was constructed, provides— 

‘That the sections and parts of sections of land which by such grant 
shall remaiti to the United States within 10 miles on each side of said 
road shall not be sold for less than double the miuimum price of public 
Jands when sold. . . . . . Provided, That actual bona fide settlers ~ 
under the pre-emption laws of the United States may, after due proof 
of settlement, improvement and occupation, as now provided by law, 
purchase the same at the increased minimum price. 

It has been held by this office in cases arising under similar grants, 
notably that of Hartley v. Saint Joseph and Denver City Railroad Com- 
pany, decided October 20, 1876, that where lands in odd sections within 
the granted limits, were in the possession of actual bona fide settlers 
under the pre emption laws, at the time the right of a road attached, 
and where such lands subsequently reverted to the United States by 
abandonment or otherwise, they could not be sold to pre-emptors at 
less than $2.50 per acre. <A tract, therefore, excepted from a grant by 
reason of the existence of a valid claim, which subsequently ceased, 
would “remain to the United States,” and become subject to the pro- 
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vision of law under consideration. In the present case the land was 
granted to the road, and the superior right of the road admitted and 
affirmed by letters from this office, of July 16, 1873, and October 19, 
1874. The fact that the road or company subsequently relinquished 
the land did not bring the Jand into the condition described by the act 
as “land remaining to the United States,” because the United States 
in such cases is, if I may so term it, merely a trustee for a transfer of 
the land from the company to the settler. 

The act of June 22, 1874, specifically states that the lands relinquished 
under its terms must be lands granted to the road, and when such lands 
are relinquished by the company, they are relinquished in order that 
‘the entries or filings may be perfected into complete title as if such 
lands had not been granted.” I am therefore constrained to decide 
that the decision of my predecessor in this case was erroneous, and that 
the entry of McEwen should have been approved without requiring 
further payment. J have therefore this day approved said entry. 
There was no formal decision in the Soule case referred to by the attor- 
neys named, the entry evidently having been approved without raising 
any question as to the price of the land involved. 


Se 


7 


‘RAILROAD GRANT—FORFEITORE—AOTHORITY OF DEPARTMENT. 


McGRATH v. ATLANTIC & Pac R. BR. Co. 


Although the company has failed to comply with the terms of its grant 1t is not com- 
petent for the Department to enforce a forfeiture or restore the lands granted by 
the act of 1°66. 


Secretary Kirkwood to Commissioner McFarland, November 21, 1881. 


I have considered the case of Edward McGrath v,. The Atlantic and 
Pacific Railroad Company, involving the 8. 4 SE. 4, NW. 4 NE. 4 SE. 
4, and SE. 4 SW. 4 of Sec. 9, T. 31 8., R. 15 E., M. D. M., San Francisco 
district, California, on appeal by McGrath from your decision of January 
27, 1881, rejecting his application to purchase said tract. 

It appears from the record that the tract is within the 20 miles 
(granted) limits of the grant by act of July 27, 1866 (14 Stat., 292), to 
the said company, and was withdrawn therefor on December 9, 1874, 
upon definite location. 

The township a was approved by the surveyor-general July 26, 
1880. 

On August 27, 1880, McGrath applied at the local office to purchase 
the land in question under the act of June 3, 1878 (20 Stat., 89), but 
the register and receiver rejected his application, for the reason that 
the lund was reserved for the said company. From this action McGrath 
- appealed, urging as a ground therefor that the eighth section of the act 
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cf 1866, aforesaid, required said company to “construct, equip, furnish, 
and complete the main line of the whole road by the feurth day of July, © 
anno Domini eighteen hundred and seventy-eight,” and that by reason 
of failure to comply with such requirement the company has forfeited 
its rights to all the lands granted thereto. 

The ninth section of the act in question provides that in the event 
of any breach of the conditions cited the United States may, at any 
time after the expiration of one year from the making of such breach, 
- do any and all acts which may be requisite to insure a speedy comple- 
tion of the said road. This section does not create a forfeiture, but is 
merely in the nature of a condition subsequent. 

. In the case of Schulenberg v. Harriman (21 Wallace, 44) it was held 
by the United States supreme court that the provision in the act of 
June 3, 1856, to the effect that all lands remaining unsold after ten 
years shall revert to the United States, if the road be not then com- 
pleted, is a condition subsequent, being in effect a provision that the 
grant, to the extent of- the lands unsold, shall be void if the work des- 
ignated be not done within that period; that no one can take advantage 
of the non-performance of such a condition annexed to an estate in fee 
but the grantor or his heirs or successors, and if they do not see fit to 
assert their right to enforce a forfeiture on that ground, the title remains 
unimpaired in the grantee. The same doctrine obtains where the grant 
upon such condition proceeds from the government (as in the case under 
consideration); ‘“‘no individual can assail the title it has conveyed on 
the ground that the grantee has failed to perform the conditions an- 
nexed.” This construction is based upon Sheppard’s Touchstone, p. 

125, wherein it is said: 

If the words in the close or conclusion of a condition be thus, that the 
land shall return to the enfeoffor, or that he shall take it again and 
turn it to his own profit, or that the land shall revert, or that the feoffor 
shall recipere the land; these are, either of them, good words in a con- 
dition to give a re-en try—as good as the word * re-enter r—and by these 
words the estate will be made conditional. ' 

Although, as you state, the Atlantic and Pacific Railroad Company 
has failed to comply with the terms of its grant, it is not competent for 
this Department to enforce a forfeiture or restore the lands granted by 
the act of 1866, as no action to that end has been taken either by legis- 
lative or judicial proceedings. 

Therefore the title remains in the company as completely as it existed 
on the day when the title by location of the route of the railroad acquired 
precision and becanie attached to the adjoining alternate sections, 

The foregoing construction of the act of 1866 is in harmony with that 
of the Attorney-General of the United States, as expressed in his opinion 
under date of October 26, 1880, which opinion has been adopted by this 

Department as the law of the case. 
Your decision is accordingly affirmed. 


4 
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RAILROAD GRANT—INDEMNITY SELECTION. 
CALIFORNIA & OREGON R. R. Co. 


Instructions will not issue to receive this company’s selections of lands subsequent to 
the expiration of its grant (July 1, 1880), as the granting act provides that if 
the said company shall fail to complete its road within that time the act shall be 
null and void, and all the lands not conveyed by patent to said company at the 
date of such failure shall revert to the United States. 


Commissioner McFarland to Henry Beard, Washington, D. C., December 
15, 1881. 


I am in receipt of your letter of the 10th of October last, stating that 
in June, 1880, the Central Pacific Railroad Company, successor to the 
California and Oregon Railroad Company, applied to select sundry tracts 
of land at Marysville, Cal.,as per list No.11; that among the lands 
thus applied for was a very considerable quantity, the surveys of which 
were not then completed, and the selections were refused by the regis- 
ter and receiver for that reason; and you now request that this office 
direct the said officers to accept the fees and certify the said list for the 

‘following tracts in T.16 N., R.1 E. (the survey of which towrship has 
been completed and returned), with a view of patenting the same to the 
said company, so far as not in conflict with pre-emption, homestead, or 
other lawful claims, to wit: 8. § of Sec. 11, T.16 N., R.1 E.; allof See. 
13, T.16 N.,R.1 E.; E.4 of Sec. 15, T. 16 N., R.1 E.; all of Sec. 23, 
T.16N., R.1E.; N. 4 and SW. 4 of Sec. 25, 7.16 N.,R.1 E.; E. 4 of 

Sec. 27,T. 16 N., R. 1 E. | 

In answer, I have to advise you that the lands in question are within 

- the 20-mile limits of the grant of July 25, 1866, to the California and 
Cregon Railroad Company. This company was required, under section 
6, of the said act, to complete the whole of its road on or before July 1, 
1875. This section was amended by act of June 25, 1868 (15 Stats., 80), 
which extended the time for the completionof said road to July1, 1880. 

The line of said road has been completed north toward the Oregon 
State line, to a point in Sec. 35, T. 32 N., R. 5 W., M. D. M. 

The eighth section of the granting act of July 25, 1866 (14 Stats., 241), 
provides: 


That in case the said companies shall fail to comply with the terms 
and conditions required, namely, by not filing their assent thereto as 
provided in section 6 of this act, or by not completing the same as pro- 
vided in said section, this act shall be null and void, and all the lands 
not conveyed by patent to said company, or companies, as the case may 
be, at the date of any such failure shall revert to the United States. 


In view of this provision of the law, which is plain and not to be mis- 
understood, I must decline to instruct the local officers at Marysville, 
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Cal., to accept the fees and certify the list of lands referred to, as they 
cannot now be patented to the Central Pacific Railroad Company, sue- 
cessor to the California and Oregon Railroad Company, by reason of 
its failure to complete its road within the time specified in the granting 


act. 
gol! “<i 
RAILROAD GRANT— WITHDRAWAL—SETTLEMENT. 


Sr, PAUL M. & M. Ry. Co. v. GIUVE. 


A grant is to be taken most strongly against the grantee, and, therefore, in a case 
where a pre-emptor settled on the same day that the railroad right attached, the 
land, in the absence of proof as to the actual facts, should be awarded to the 
settler. 


Secretury Teller to Commissioner McFarland, July 24, 1882. 


I have considered the case of the Saint Paul, Minneapolis and Mani- 
toba Railway Company v. Bjorn Christopherson Gjuve, involving the 
cash entry of the latter, made February 10, 1877, upon lot 4 of Sec. 
33, T. 136, R. 44, Fergus Falls, Minn., on appeal by the company from 
your decision of August 11, 1880, holding Gjuve’s entry for approval 
for patent. 

The tract is within the 10-mile limits of the grant to Saint Vinceut 
Eixtension, Saint Paul and Pacific Railroad Company, the right of which 
attached September 20, 1871. Gjuve made his settlement on the same 
day; and upon the day of his entry submitted proof showing continu- 
ous residence and cultivation of the tract, with valuable inprovements 
thereon, | 

There is no proof showing or tending to show which of the parties 
beeame first entitled to the tract; whether Gjuve by his settlement, or 
the company by the definite location of its road, on the same day. The 
argument of the company that, as there are no fractions of a day recog- 
nized in law, it must be conceded that the right of the company com- 
menced with the beginning of that day and hence has priority, applies 
with no greater force to it than to Gjuve, who, under the same rule, 
might be held to have commenced his settlement with the beginning of 
the day. In the absence of proof as to the actual facts, I find no other 
rule for the determination of the question than the equities of the case 
and the general proposition that a grant is to be taken most strongly 
agaist the grantee. 

Your decision is affirmed. 
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RAILROAD GRANT—OVERLAPPING LIMITS. 
MissouRI, KANSAS & TEXAS Ry. Co. 


A tract of land is within the 10-mile (granted) limits of the Leavenworth, Lawrence 
and Galveston Railroad, and the 20-mile (indemnity) limits of the Missouri, 
Kansas and Texas Railway. Held: Ist. Thatas at the date of the withdrawal for 
the latter company the tract inquestion was reserved for the Leavenworth, Law- 
rence and Galveston Railroad, it was excepted from the grant to the Missouri, 
Kansas and Texas Railway; and 2d. As the tract in question could not be with- 
drawn for the Missouri, Kansas and Texas Railway before the act of July 24, 1876, 
declaring the lands of the Leavenworth, Lawrence and Galveston Railroad for- 
feited to the United States, and asit has not since been selected by, nor with- 
drawn for, the Missouri, Kansas and Texas Railway, it is subject to entry under 
the homestead law by the first legal applicant. 


Acting Commissioner Harrison to register and receiver, Independence, 
Kansas, September 2, 1882. 


I am in receipt of the register’s letter, dated the 4th instant, asking 
why the location of warrant No. 80463, act of 1847, by John Wiggins, 
for the NE. 4 Sec. 13, T. 23 8., BR. 18 E., was canceled, and what dispo- 
sition is to be made of the land. | 

In reply, 1 have to state that the records of this office show that 
Wiggins was actually residing on the NE. 4 Sec. 13, T.238., R. 17 E., 
and did not therefore have a pre-emption right for the first deneribed 
tract, and the location was canceled. 

The tract is situate within the 10-mile limits of the grant to the Leav- 
enworth, Lawrence and Galveston Railroad Company and the 20-mile 
limits of the grant to the Missouri, Kansas and Texas Railway Com- 
pany. The grant to the former company was created by the act of 
Congress approved March 3, 1863, and the lands were withdrawn for 
its benefit May 5, 1863. 

The grant to the latter was created by the act appreved July 26, 1866, 
the withdrawal for which became effective April 3, 1867. 

Section 4 of the act of March 3, 1863, provided that if any part of the 
roads and branches was not somplotad within ten years from the pas- 
sage of that act, no further saie should be made and the lands unsold 
should revert to the United States. A portion of the Leavenworth, 
Lawrence and Galveston Railroad was not completed, and the act of 
July 24, 1876, provided that all lands granted to the company which 
had not been patented to it under said act, or earned by the completion 
of its road, or to which it was not lawfully entitled, were thereby de- 


clared forfeited to the United States, and should thereafter be subject — 


to entry only under the provisions of the homestead laws. I therefore 
hold that the company’s right to select the tract in question ceased 
from that date, and the land became a part of the public domain. 

The Missouri, Kansas and Texas Railway Company claims lands 
under the act of March 3, 1863, by virtue of an assignment by the 
Atchison, Topeka and Santa Fé Railroad Company of its rights for the 
branch from Emporia to where the Leavenworth, Lawrence and Gal- 
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veston Railroad enters the valley of the Neosho, but it cannot be claimed 
that under that act it would be entitled to indemnity within the 10-mile 
limits of the grant to the Leavenworth, Lawrence and Galveston Rail- 
road Company. 

Therefore it must assert its claim to the tract, if at all, under the act 
of July 26, 1866, and at the date of this act, as well as at the time of 
the withdrawal for its benefit, the land had clearly been reserved to the 
State of Kansas for the benefit of the Leavenworth, Lawrence and Gal- 
veston Railroad Company, and consequently was excepted from the 
operation of the grant to the Missouri, Kansas and Texas Railway Com- 
pany. 

The former theory of this Department that railroad rights attached 
to lands within indemnity limits was abrogated by the decision of the 
supreme court.of the United States, in the case of Michael Ryan 2, the 
Central Pacific Railroad Company (100 U.S8., 382), wherein it was held 
that the grant of indemnity lands was only a float which attached to 
no particular tracts until a selection was actually made. 

The Missouri, Kansas and Texas Railway Company has not selected 
the tract in question. It has not been withdrawn for its benefit since 
the act of July 24, 1876, declaring the Leavenworth, Lawrence and Gal- 
veston lands forfeited to the United States, and it could not be with- 
drawn before on account oft the then existing grant to the Leavenworth, 
Lawrence and Galveston Railroad Company. | 

It is my opinion that the tract is subject to entry under the provis- 
ions of the homestead law, and you will allow the first legal applicant 
to so enter it, and note upon the papers a reference to tnis letter by its 
sae [Be 

a j 

Daa RAILROAD GRANT—ACT OF APRIL 21, 1876. 


WENZEL v. St. PAUL, M. & M. Ry. Co. 


A settlement and filing constitute an entry within the meaning of the act of April 21, 
1876, as well as under the general practice of the Land Department. 

A filing duly made with the local officer, whose act ion was approved by the General 
Land Office, is an entry ‘‘ made. by permission of the Land Department,” within 
the meaning of the act of 1876. | 

In using the language ‘‘at atime subsequent to the expiration of such grant” Con- 
gress has reference to the dates named in the various granting acts to railroads, | 
as the dates at which the roads should be completed, and not to a time when by 
legislative or judicial action a forfeiture might be declared. 

A settlement and filing made under the pre-emption laws ou lands within the limits 
of a railroad Jand grant, at a time subsequent +6 the expiration of such grant, 
is an entry which is confirmed by the third section of the act of April 21, 1876. 


Secretary Teller to Commissioner McFarland, October 20, 1880. 


I have examined the application of W. K. Mendenhall, esq., of coun- 
sel, for a reconsideration of my decision of the 13th of July last in the 
case of John P. Pillard and others (including Charles Wenzel) v. The 
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Saint Paul, Minneapolis and Manitoba Railway (formerly the Saint Vin- 
cent Extension, Saint Paul and Pacific Railroad) Company,so far as said 
decision relates to Charles Wenzel. The claims involved in that de- 
cision were adjudicated under the provisions of the act of April 21, 
1876, entitled ““An act to confirm pre-emption and homestead entries of 
public lands within the limit of railroad grants in cases where such en- 
tries have been made under the regulations of the Land Department.” 
(19 Stat., 35.) 

Wenzel made Salenene. June 2, 1874, and filed declaratory state- 
ment September 2, 1874, as a pre- ator on the NW. + of Sec. 1, T. 
154, BR. 48, Crookston, Minn. This tract is within the 10 mile limit of 
the grant to the railroad, and Wenzel’s filing was by you held for can- 
cellation as not confirmed by the act of April 21, 1876, for the reasons 
that he did net make settlement until after the withdrawal of the land 
for the benefit of the road. This action, based upon section 1 of the 
act, was affirmed by the Department July 18, as above stated. 

In the application for review it is contended that Wenzel’s claim. 

comes within the provisions of section 3 of the act cited. That sectivu 
provides: 
That all such pre-emption and homestead entries which may have 
been made by permission of the Land Department, or in pursuance of 
the rules and instructions thereof, within the limits of any land grant 
at a time subsequent to the expiration of such grant, shall be deemed 
valid, and a compliance with the laws and the making of the proof re- 
quired shall entitle the holder of such claim to a patent therefor. 

Applying the law just quoted to the facts as they appear in Wenzel’s 
case, the following inquiry is suggested: Did he make a pre-emption 
entry by permission of the Land Department, or under the rules and in- 
structions thereof, at a time subsequent to tne expiration of the grant 
to the railroad? 

- That his settlement and filing constituted an entry within the mean- 
ing of the act of 1876, as well as under the general practice of the Land 
Department, seems to me obvious. I am equally well convinced that 
the entry was made by permission and under authority of the Land De- 

partment. The filing was duly made with the local officer, whose ac- 
. tion, in addition to being prima facie authoritative, was explicitly ap- 
proved and ratified by your office in letter bearing date September 23, 
1874, directing that “settlers upon the land of the Saint Vincent Ex- 
tension . . . . . wWwhowere actual settlers at the date of the act of 
June 22, 1874, and applied to file within the legal period, are protected 
by the statute, and their filings may be received,” etc. Wenzel’s settle- 
ment was on June 2, 1874. It is true the act of June 22,1874, was sub- 
sequently declared by one of my predecessors inoperative. Vide case 
of Kemper v. Saint Paul and Pacific Railroad Company (3 C. L. O., 170). 
Until that was done, however, all rules and regulations of your office 
relating to said act of 1874 were properly in force, and all acts of settle- 
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ment in good faith in accordance therewith are entitled to recognition. 
The policy of the general Jaw is to protect such settlers in their rights. 
Especially must such a policy prevail when a remedial statute is in- 
voked, as in this case. 

There remains to be considered, then, only the third point in the in- 
quiry, viz, was the entry made at a time subsequent to the expiration 
of the grant to the railroad? After a careful consideration of the act 
of 1876 in all its bearings, and especially of section 3 as applicable to 
this case, I am of the opinion that in using the language ‘at a time sub- 
sequent to the expiration of such grant” Congress had reference to the 
dates named in the various granting acts to railroads as the dates at 
which the road should be completed, and not to a time when by legisla- 
tive or judicial action a forfeiture might be declared. 

If such was not the intention of Congress, then the section is mean- 
ingless, for after declaration of forfeiture by legislative action or judi- 
cial decision the lands would be open to entry under the general pre- 
emption and homestead laws, and without the intervention of a reme- 
dial statute. , 

The original grant, under which the construction of the Saint Paul 
and Pacific Railroad was euthorized, was by act of Congress approved 
March 3, 1857. 

By act of March 3, 1865, the grant was increased to 10 sections per 
mile, the indemnity limits to 20 miles from the line of the roads or 
branches, and the time for the completion of said roads was extended | 
eight years from the passage of said act. 

By act of March 3, 1873, the time for the completion of the roads 
from Saint Anthony to Brainerd and from Saint Cloud to Saint Vincent 
was extended nine months from the time limited by prior acts. The 
limitations named in these several acts as to time of completion had all 
expired prior to the date of Wenzel’s settlement. 

It therefore seems conclusive that the remedy offered by section 3 of 
the act of April 21, 1876, was intended to, and does, inelude entries of 
the character of that made by Mr. Wenzel, and it is not even nevessary 
to apply the wall-established principle of law that “‘ remedial statutes 
must be construed liberally, and where the meaniug is doubtful they 
must be construed to extend the remedy.” 

My decision of July 13 is accordingly modified so as to allow the entry 
of Wenzel, he having made settlement and filing in accordance with the 
pre-emption laws. It is no part of my duty to here discuss the consti- 
tutionality of the act of 1876, nor the questions which may arise as to 
conflict of title by reason of its having a place on the statute books. 

Those are questions for the courts. My plain duty is to execute the 
laws under which I am called to act, in accordance with their letter and 
spirit as I find them. 
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PERKINS v. CENTRAL Pac, BR. R. Co. 


These grants to railroads are present grants; when they take effect they operate eo 
instante upon the Jands within the granted limits, The grant is not held in abey- 
ance to await the default of settlers, but the title vests or does not vest at once; 
and so far as regards the land in which the title does not vest at once, the claim 
of the company is at anend. If the grant is a present one, and the title does not, 
vest when the erant takes effect, it cannot vest afterward. 

‘It was the intention of Congress that only such unoccupied lands as were not held 
under any claim recognized by the government, should pass under the grant. 
The lands, therefore, in those sections to which pre-emption and homestead claims 
had attached at the time the line of the road was fixed, were not granted at all. 
It was not a grant of the entire odd sections, subject to pre-emption and home- 
stead claims thereon; but the grant did not touch the lands to which these claims 

had attached. 


Seeretary Teller to Commissioner Mefarland, December 12, 1882. 


I have considered the case. of James FI. Perkins v. the Central Pacific 
Railroad Company, involving the SH. 4 of Sec. 21,7. 14 N., R.9 E., 
M.D. M., Sacramento, Cal., on appeal from your decision affirming the 
decision of the local office and permitting Perkins to make pre-emption 
filing for said tract. 
— The land in question is within the granted limits of the grant of July 
1, 1862, to the Central Pacific Railroad Company, the right of which 
attached September 14, 1866. 

Lands in the odd-numbered sections were withdrawn October 3, 1864, 
and the township plat filed in the Jocal office April 16, 1866. _ 

February 2, 1878, Perkins applied to make pre-emption filing for the | 
tract, and at his request citation issued to the said company to appear 
-March 14, 1878, at the local office, there to produce evidence to contest 
Perkin’s claim. 

At the time and place named, both parties appeared, and testimony 


was taken. , | 
By the testimony so taken, and the evidence, the following facts are 


fairly established, viz: 

That one Murphy settled upon the land in 1804, and lived there until 
1857 or 1858, and then sold his possessory right and claim to Lorenzo 
D. Brown and one Dow. 

Brown went into possession, and lived there until 1871. He con- 
tinued to make improvements, so that in 1871 he had a good fence of 
cedar rails around the whole tract; a good house, barn, and orchard 
thereon, and all of the value of $1,800, Brown sold the improvements 
and possessory claim for $600 to one George Geisendorfer, who sold 
the samé to said James F, Perkins for $500. Perkins took possession 
in 1877, and has since then lived on the land, cultivating and improv- 


ing it. 
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It is insisted that itis not proven that Brown was a qualified pre- 
emptor. 
own filed declaratory statement No. 3481 for said tract July 13, 
1888, alleging settlement June 1, 1858. The testimony taken upon such 
hearing, considered in connection with the record evidence, establishes 
prima facie that said Brown was a qualified pre-emptor, and there was 
no adverse testimony. . 

Ttis also claimed that the testimony proved that Dow was an equal 
owner with Brown, and that “a joint purchase does not give one of the 
parties a right to acquire the title under the pre-emption law.” It is 
not shown what became of Dow’s interest. It does not appear that he 
was ever in possession, or joined at all in the settlement with Brown. 

Brown was in possession many years; Geisendorfer, his vendee, was 
also in possession, and Perkins has now been in sole possession several 
years, living upon, cultivating, and improving the land. | 

Dow’s right, however, was only a possessory right, and not having 
been asserted for so many years may well be regarded as extinguished. 

At the time, therefore, that the grant of the company attached to the 
land within its grant, there was a valid pre-emption claim to the tract 
in question, capable of being perfected. 

Upon this state of facts the legal question in the case arises, viz: 
did the pre-emption claim existing at the time the grant to the company 
took effect absolutely exclude the land from the grant ? 

If such was the effect of the pre-emption claim, then “it is immaterial 
whether the lands subsequentiy became a part of the public lands of 
the country.” (2 Otto, 733.) 

That would be a question which would not concern the company ; 
and upon abandonment or failure of the pre-emption claim for any rea- 
son, the tract would become public land, and questions relating to it 
would be solely between the government and the claimants other than 
the company. 

J agree with the sounsel for the company that this case does not 
come within the ruling of Trepp v. Northern Pacific Railroad Company 
($C. L. O., 181). In that case the tract had not been abandoned; and 
it was held that where the pre-emption claimant asserted his right, the 
failure to file in time (the land being unoffered) did not defeat the 
claim, except where another settler on the same tract had filed and 
complied with the law. 

In considering the case at bar it will be assumed that the sale by 
Brown of Lis improvements and possessory right was in legal effect an 
abandonment, and that Perkins acquired no right of inchoate title until 
he applied for leave to file his declartory statement of February 2, 1878. 

The case of Gates v. California and Oregon Railroad Company, cited 
and relied upon by counsel for the defendant in this case, was decided 
by this Department December 18, 1878 (5 C, L. O., 150). 
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This case held that where a pre-emption claim, capable of being per. © 
fected, existed at the time the grant to the company took effect, but 
was Aterwards abandoned, the fact of such claim having SO existed 
did not exempt the tract from the grant. 

The granting words of the act granting lands to that company are 
different from those in the act granting lands to the Central Pacific; 
but if the legal effect is the same (a question which will be considered 
hereafter), then the case under consideration is ruled by the Gates de- 
. cision, and if that decision is to be followed the tract in question, upon 
the abandonment by Brown, inured to the company, and the plaintiff's 
request to file must be ienied: 

Before the decision in the Gates case a different rule, as to the opera. 
tion of railroad grants generally, had prevailed for many years in this 
Department and in your office. That decision was made solely upon the 
authority of Sherman v. Buick (3 Otto, 209) and Water & Mining Com- 
pany v. Bugbey (6 Zb., 165). | 

Some two years after the decision in the Gates case the case of Min- 
ing Company v. Consolidated Mining Company (102 U. S., 167) was de- 
cided. This latter case involved substantially the same questions ex- 
amined in the two former cases, and in the last case the two former 

ones were considered and explained. 
| Upon a careful examination of these cases, especially as considered 
and explained by the later case, it will be found that they will not bear 
the construction put upon them in the Gates case. 

These cases all arose under the act granting to the State of California 
sections 16 and 36 for school purposes. Section 7 of the act provided : 

That when any settlement, by the erection of a dwelling, or the culti- 
vation of any portion of the land, shall be made upon the 16th and 36th 
sections before the same shall he surveyed, . . . Other land 
shall be selected by the proper authorities of the State i in lieu thereof. 

In Sherman v. Buick, in commenting upon the effect of the erection 
of a dwelling house, or of cultivation, found on those sections, Mr. 
Justice Miller, who delivered the opinion, says: 

These things being found to exist when the survey ascertained their 
location on a school section, the claim of the State was at an end; and, 
being shown in the proper mode to the proper officer of the United States, 
the right of the State to that land was gone, and in lieu of it she had 
acquired the right to select other lands. 

This is very clear and explicit, and it would seem that the settlement, 
being found to exist at.the time the grant to the State took effect, was 
such an appropriation of the land as prevented its passing, then or af.- 
terward, whatever its condition, to the State under said act. 

Some expressions, however, found in the later case of Water & Min- 
ing Company v. Bugbey, and quoted in the Gates case, are supposed to 
- convey a different meaning. But upon examination of the facts it will 
be found that such is not the case. Bugbey had settled upon one of 
such school sections, and undoubtedly had the necessary buildings and 
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cultivation to have excluded the land from the grant to the State; but 
he did not assert his claim, and took a patent from the State. The min- 
jug company did not in any manner connect itself with Bugbey’s title, 
but by means of it sought to defeat that of the State. The language 
quoted in the Gates case, and supposed to be decisive of the question 
now under consideration, is as follows: 

As against all the world, except the pre-emption settler, the title of 
the United States passed to the State upon completion of the surveys, 
and if the settler failed to assert his claim,or to make it good, the right 
of the State became absolute. 

But in the same connection, and immediately after, the court quotes 
with approval, from the case of Sherman v. Buick, the language already 
cited, to the effect that when the settlement and improvement were 
found, the title of the State was at an end. This seeming contradiction 
is reconcilable by a reference to the fact that Bugbey did not claim ad- 
versely to the State, but took title from the State; and the court said 
truly that he “was under no obligation to assert his claim.” 

In the case of Mining Company v. Consolidated Mining Company 
(supra), where, as before stated, the two former cases were commented 
upou and explained, this question is put to rest. It was there decided 
that— | 

Whenever, at the time these sections (16 and 36) are ascertained by 
the government survey, there is either a dwelling-house, or the cualti- 
vation of any portion of the land on which some one is residing, and is 
asserting claim, it (the title of the State) does not vest, but the alterna- 
tive right to other land as indemnity does. 

The principle settled in the case—that the erection ot a dwelling: 
house, or the cultivation ot any portion of the land, found at the time 
the grant took effect, and connected with assertion of claim, excluded 
the land from the grant—is valuable in considering the effect of an ex- 
isting pre-emption claim held adversely to the company at the time a 
erant to a railroad company takes effect. | | | 

We may now proceed to examine more closely the question under con- 
sideration. 7 

In Wilcox v. Jackson (13 Peters, 498) it was held that— ° 

Whensoever a tract ot land shall have once been legally appropriated 
to avy purpose, from that moment the land thus appropriated becomes 
severed from the mass of public lands; and that no subsequent law, or 
proclamation, or sale, would be construed to embrace it, or to operate 
upon it, although no reservation were made of it. 

This case was cited and approved in Leavenworth, Lawrence & Gal- 
veston Railroad Company v. United States (92 U.S., 733). And in the 
latter case it was held that a grant, in general terms, to a State of odd 
sections to aid in the construction of a railroad, could not be construed 
to embrace Indian lands, to which the right of the Indians to oceupy was 
assured by treaty; that such lands would not pass, neither absolutely 
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nor subject to the incuinbrance of the Indian right of occupancy. In 
that case the grant was in the words of a present absolute donation, 
and there was no exception of the Indian right; and it was held that 
‘Ca, special exception was not necessary, but that these grants (to rail- 
roads) have always been recognized as attaching ouly to so much of the 
public domain as was subject to sale or other disposal”; and that such 
grants were “applicable only to public land owned absolutely by the 
United States.” 

In Newhall v. Sanger (92 U. 8., 761), decided subsequently, but at 
the same term, the principle established in the above case was carried 
to the extent of holding that lands claimed under an alleged Mexican 
grant, and which were sub judice at the time the grant to the railroad - 
took effect, did not pass under the grant to the company, although it 
subsequently appeared that the pretended Mexican grant was forged 
and fraudulent. In Ryan »v. Railroad Company (99 U.S., 382), this case 
(Newhall v. Sanger) was cited and distinguished, and the doctrine that 
the land was not public land at the time the grant took effect, and there- 
fore a patent to the company therefor was void, was reaffirmed. ' It was, 
however, further held that when the Mexican claim was adjudged to be 
false the land was restored to the public domain, and being within the 
indemnity limits the company had the right to make selection of lands 
within the boundaries of the former Mexican grant. 


The court says: 


At the time of the selection the premises were public land. The 
Mexican claim had been rejected by this court more than a year and .a 
half before, and the land was not within any exception expressed or 
implied in the act. 

That “with respect to the ‘lieu lands,’ as they are called, the right 
was only a float, and attached to no specific land until the selection was 
actually made.” That in effect as to those lands which had been sub 
judice, the company was put upon the same footing as were pre-emption 
and homestead claimants, and having made a selection and received a 
patent long before the homestead claimant made entry for the same land, 
the title of the company was sustained. At the time the line of the road 


- was fixed Brown was in the lawful possession of the land under the set- 


tlement laws; such possession was the legal appropriation of the tract, 
and by virtue of such appropriation for the time being if was severed 
from the mass of public lands. See Wilcox v. Jackson, 13 Peters, 498; 
Leavenworth e al. v. Railroad Company, 92 U.S., 745. 

It may have been within the power of Congress to have disregarded 
such inchoate right, and to have granted to the company the land so 
occupied by Brown. It did not do that, but, on the contrary, declared 
that Brown’s rights should be respected, and that alllands so held should 
not pass by-the grant to the railroad company. The United States had 
undertaken to convey to Brown a fee-simple title when he should fully 
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comply with its terms, and to enable the government to do this it 
retained its full and complete title tothe land. But it is now said that 
if Brown did not choose to avail himself of the privilege given him by 
the United States, and abandoned the land, the United States lost its 
title, and the railroad company took what the United States lost. I do 
not think this view of the case can be maintained, either on principle or 
precedent. The title was in the United States, the possession in Brown, 
and when he abandoned his possession the title and possession were 
both in the United States, and not the railroad company. How can it 
be said that Brown’s action could create a title in the railroad company 
when the provisions of the act expressly exclude from the grant lands 
so held, without reference to the subsequent conduct of the lawful occu- 
pant thereof ? | 

These grants were not in consideration of any debt or obligation on 
the part of the United States to the grantee. They were bounties be- 
stowed on the railroad company by the United States to encourage the 
building of the road, and in consideration thereof the company under- 
took to build. In this case the company accepted whatever it could find 
within its limit “not sold, reserved, or otherwise disposed of by the » 
United States, and to which a pre-emption or homestead claim may not 
have attached at the time the line of the said road is definitely fixed.” 
It the United States had not sold, reserved, or otherwise disposed of 
any ot said lands, and no pre-emption or homestead claims had attached, 
the company got its full complement of land. But if any embarrass- 
ment of the kind before stated existed, then the company took the 
measure of its grant less the land embarrassed by such claim, or that 
had been reserved, sold, or otherwise disposed of. The company now 
claim to take more than was under the absolute control of the United 
States at the time the line of the road was definitely fixed. 

These grants to railroads are present grants; when they take effect 
they operate eo instante upon the lands within the granted limits. The 
erant is not held in abeyance to await the default of the settlérs, but 
the title vests or does not vest atonce; and so far asregardsthelandin | 
which the title does not vest at once, the claim of the company is at an © 
end. The same rule must be applied as was applied in Mining Company 
v. Consolidated Mining Company (supra), where it was held, as before 
stated, that, where there is “‘either a dwelling-house or the cultivation 
of any portion of the land on which some one is residing and asserting 
claim, the title does not vest.” Ifthe grant is a present one, and the ~ 
title does not vest when the grant takes effect, it cannot vest after- 
wards. | 

It was, I think, the intention of Congress that only such unoccupied 
lands as were not held under any claim recognized by the government 
Should pass under the grant. Grants to railroad companies must be 
Strictly construed against the grantee (92 U. S., 733). 
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The language of the grant to the Central Pacific Company, which is 
more particularly in question, is as follows, viz: 

That there be, and is hereby, granted to said company ; 
every alternate section of public land designated by odd numbers 

: not sold, reserved, or otherwise disposed of by the United 
States, and to which a pre- -emption or homestead claim may not have 
attached at the time the line of said road is definitely fixed. (12 Stat., 

489.) See section 3, p. 492. 

' The lands, therefore, in those sections to which the pre-emption and 
homestead claim had attached at the time the line of the road was fixed 
were not granted at all. The act did not undertake to grant them. It 
is not @ grant with an exception, but a grant of those sections or parts 
of sections to which such claims had not attached, It was not a grant 
of the entire odd sections, subject to pre-emption and homestead claims 
thereon; but the grant did not touch the lands to which these claims 
had attached: 

The grant under consideration, in Gates v. California and Oregon 
Railroad (14 Stat., 239), granted alternate sections, and then provided 
that, “‘ when any of said alternate sections or parts of sections shall 
be found to have been granted, sold, reserved, occupied by homestead 
settlers, pre-empted, or otherwise disposed of, other Jands” shall be 
selected in lieu thereof. 

In the one case (the Central Pacific) the pre-emption and homestead 
claims are not granted at all; in the other, the sections are granted in 
terms, and then the sections and parts of sections “ occupied by home- 
stead settlers, pre-empted, or otherwise disposed of,” are designated 
and reserved. Iam of the opinion, however, upon authority, and for 
the reasons before stated at length, that the legal effect in both cases is 
substantially the same, and that lands to which pre-emption and home- 
stead claims, existing and capable of being perfected, had attached at 
the time the grant took effect, did not pass to said California and Ore- 
gon Railroad Company. 
~ The decision in the case of Gates v. California and -regou Railroad 
Company, wherein it holds that a pre-emption claim capable of being 
perfected, existing at the time the grant to the company took effect, 
passed to the company upon abandonment, is therefore overruled. 

Perkins should be permitted to make pre-emption filing for the Jand 
in question in accordance with his application. 

‘Cases already adjudicated, under views different from those herein 
announced, are not to be reopened—the rule established hereby is for 
future guidance only. 

Your decision in that it permits Perkins to make pre-emption filing 
is affirmed. 


DECISIONS RELATING TO THE PUBLIC LANDS. 343 


RAILROAD GRANT—FORFEITURE—STATE. 
ALABAMA & CHATTANOOGA R. R. Co. 


It was the intention of Congress to extend the grant of 1856 to the roads named, as 
the cestuis que trust under the title vested in the State, limited by the require- 
ment of the second proviso, to the effect “‘ that the lands hereby granted for and 
on account of said road, severally, shall be exclusively applied in the construc- 
tion of that road for and on account of which such lands are hereby granted, and 
shall be disposed of only as the work progresses, and the same shall be applied 
to no other purpose whatsoever.” 


Secretary Teller to Commissioner MeFariand, December 21, 1882. 


I have considered the application of the Alabama and Chattanooga 
Railroad Company, in connection with your reports of 21st of February 
and 24th of April last, respecting the listing of lands to the State of 
Alabama along the completed line of said road and within the common 
limits of that road and the intersecting but i incom pleted Coosa and Ten- 
nessee Railroad. 

The grant was by act of June 3, 1836 (11 Stat., 17), sevined as to the 
Alabama and Chattanooga by act of April 10, 1869 (16 Stat., 45), the 
present management being formed by fnectanion of the lines named 
in the granting acts from Gadsden to the Mobile and Ohio and from 
Gadsden to the Georgia and Tennessee line of railroads. 

The road was constructed within the time limited by the latter statute. 

It was the former practice of this Department to certify lands to the 
State upon construction of any portions or sections of road for the ben- 
efit of the particular road; and in the case of overlapping limits, caused 
either by intersecting or closely parallel lines, to certify by moieties for 
the respective benefit of each. , 

Latterly, following the decision of the Secretary in the case of the 
Alabama and Chattanooga v. the South and North Railroad, the prac- 
tice has been in some cases modified, and certification has been made 
to the State, without specification of the particular road for whose ben- 
efit each portion was certified, leaving the matter to the exclusive juris- 
diction of the State authorities. This rule was adopted-‘in the partic- 
ular case to avoid the necessity of an award, there being no question 
of the construction of both roads, but a conflict of opinion on the con- 
struction of the law touching their respective rights under the reviving 
act. 

And it may be noticed in this connection that the opinion of the At- 
torney-General (14 Op., 617) was to the effect that the grant being in 
fee to the State, no certification was necessary; that the act of 1369 
gave a priority of right to all the lands, being anew declaration of grant 
after a liability to forfeiture, and an accrued right of re-entry; that a 
later reviving act in favor of the other road gave nothing to that road 
within the conflicting limits on account of the vested right of the Ala- 
bama and Chattanooga road to the whole under the reviving statute ; 
and that in view of former settled practice, if a certification was made 
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by the Department, it should properly specify the particular 1o0ad in 
whose favor the same was intended to run. 

By some evident misapprehension in the mind of the then head of this 

Department, the direction given to your office, on the 28th of August, 
1874, while stating in terms that it was made “in accordance with tlic 
opinion of the Hon. Attorney-General, and out of deference to the same,” 
was expressly opposed to the doctrine laid down by that official, and re- 
quired your office, as before stated, “to certify the lands iu controversy 
to the State of Alabama, without any expréssion of opinion as to what 
company is entitled to them or any part thereof,” and they were certified 
accordingly. 
- The question afterward arose in the matter of the indemnity lands in 
the common limits of the Alabama and Chattanooga and the Coosa and 
Chattooga River Railroads, the latter road never having been con- 
structed ; and my predecessor held, on the 20th of July, 1881, that, as to 
such limits, proper selections made by a duly authorized agent of theState 
inight be approved for the benefit of any road entitled thereto under 
her laws, without the intervention of this Department upon the ques- 
tion of partition between the respective companies. 

This decision, Mr. Brainard, as attorney for the Alabama and Chatta- 
nooga Company, now seeks to have modified or ignored as to the lands 
granted in place within the intersecting limits of his road and the Coosa 
and Tennessee; and that all such lands may, in default of construction 
of the latter road, be certified for the Alabama and Chattanooga. 

Notwithstanding the able arguments, priuted and oral, which have 
been presented in support of the application, and with due respect to 
the opinion of the Attorney-General already cited, I am constrained to 
hold that it was the intention of Congress to extend the grant of 1856 
to all the specific roads named, as the cestuts que trust under the title 
vested in the State, governed and limited by the requirement of the sec- 
ond proviso, to the effect “‘that the lands hereby granted for and on ac- 
count of said road, severally, shall be exclusively applied in the con- 
struction of that road for and on account of whica such lands are hereby 
granted, and shall pe disposed of only as the work progresses, and the 
same shall be applied to no other purpose whatsoever.” 

I agree with counsel that this is no limitation upon the whole fee; but 
I regard it as a marking out by Congress of the particular detinite por- 
tions applicable to each, “severally,” as declared, and a prohibition of 
any recognition of the right of one to take what was by intendment 
appropriated to another. 

By intersection or close parallel, the routes might include common 
limits; and this must have been in the mind of Congress, for the direc- 
tion of the routes and the connections required to be made show that 
the system provided for just such results. How, then, could Congress 
more clearly regulate the grants to each, and by a several provision 
applicable to each, the enforcement of which would be impossible if the 
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whole fee might be given to one road, and another having equal right 
in the scheme be denied its equal share ? 

Now if this limitation operated at once upon definite location of the 
roads named, its operation continues with the life of the grant, which 
is until Congress resumes it for breach of condition subsequent, and 
declares a forfeiture. | , 

This has not been done. In the case of the Alabama and Chattanooga, 
the grant of so much as was granted to assist it by the original act was 
revived by the actof April 10, 1869. But no more than that was done, 
and no declaration of forfeiture as to other grants was made. There 
has been a default and breach but nore-entry or “office found.” Con- 
sequently there has been no release of appropriation for the purpose of 
including the lands in the revivor to another grantee. 

This disposes of the question. Itis not material to inquire what may 
ultimately be done with the moiety necessarily withheld from certifi- 
cation for the benefit of the incompleted road. Of course it would be 
impolitic to certify it while there exists a moral if not an absolute cer- 
tainty that the road will never be completed. And it is equally impolitic 
to certify an undivided moiety for the benefit of the completed road, as 
that would create for an indefinite period a species of common tenancy in 
the government and its grantee, which might embarrass its reversion- 
ary right or interest. If the State will make proper partition of the 
lands, indicating by legal description the moiety belonging under her 
laws to the railroad company, I see no objection to passing the selec- 
tions by the usual certification. 

You will Re advise the parties in interest. 


esd PF gage alootinG C0 4 


RAILROAD GRANT—SETTLEMENT RIGHTS. 
COOPER ET AL. v. Sioux Ciry & Pac. R. R. Co. 


The Sioux City and Pacific Railroad Company completed its road in 1869, and in 1875 
sold to the Missouri Valley Land Company certain lands granted to it by the acts 
of July 1, 1862, and July 2, 1864, which lands have been settled upon and claimed 
by certain settlers under the last clause of the third section of the former act, 
which provides that all lands not disposed of within three years after the entire 
road shall have been completed shall be subject to settlement-and pre-emption as 
other lands, at a price not exceeding one dollar and twenty-five cents per acre, to 
be paid to the company. 

This proviso was a condition subsequent, the failure to perform which does not dero- 
gate from the grant, nor can it operate to defeat the same, or cause its lands to 
revert to the United States. 

The aforesaid sale must be regarded as an hypothecation of the fee for the benefit of 
the stockholders, or such disposal of the lands as the statute contemplated. 
Even if intended to be disposed of as public lands, no machinery is provided by the 
statnte for such disposal by the executive department of the government, in 

view of the provision for payment to be made to the company. 


Secretary Teller to Commissioner McFarland, February 7, 1883. 


f have considered the case ot 8. M. Cooper eé al. v. Sioux City and 
Pacific Railroad Company, involving the right of certain settlers to 
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pre-empt certain described tracts of land situate in the Norfolk district, 
Nebraska, on appeal by ihe company from your adverse decision of 
February 9, 1882. 

The tracts in question are parts of odd-numbered sections within the 
limits of the grant made by act of July 1, 1862 (12 Stat., 489), and of 
July 2, 1864 (13 Id., 356), amendatory thereof, under and by virtue 
Ww hereof the sompany claims the premises, while the seven settlers claim 
the same by virtue of the last clanse of the third section of the former 
act. This clause provides as follows, to wit: 

And all such lands so granted by this section, which shall not be 
sold or disposed of by said company within three years after the entire 
road shall have been completed, shall be subject to settlement and pre- 
emption, like other lands, at a price not exceeding one dollar and twenty- 
five cents per acre, to be paid to said company. 

The company’s right attached November 9, 1866, and as at such date 
no valid adverse claim for any of said tracts existed, the same inured 
to its grant. 

It appears that the company soon its entire road in March, 1869; 
that in January and February, 1831, the said settlers offered to file 
declaratory statements for the tracts settled upon by them, respectively, 
and tendered the purchase-money therefor to the receiver of the loeal 
office; that the lands being within the limits of the railroad grant their 
filings were disallowed, anda hearing was ordered (pursuant to your office 
circulars of August 10, 1878, and of May 23, 1879, modifying the former), 
_whereto the company was duly cited, in order to determine whether or 
not the lands thus applied for had been sold or oiSn eres of thereby, as 
contemplated by the third section in question. 

While the evidence in support of the main facts is in many instances 
questionable, yet as the same stands uncontroverted, they must be re- 
garded as admitted. 

The facts as they thus appear are, that the company completed its 
road as aforesaid; that at a meeting of the board of directors of the 
company, held December 30, 1874, certain resolutions were adopted, 
from which it appears that it was necessary to raise the sum of $200,000 
for the purpose of liquidating the interest due and maturing upon the 
company’s floating bonded debt, taxes, etc.; that after discussing the 
question as to the most feasible method of accomplishing such object, 
the Board concluded to sell for the sum of $200,000 cash, the residue of 
the company’s assets, consisting of lands, town lots, bills receivable for 
lands sold, ete., to a corporation thereafter to be formed, the capital 
stock thereof to be offered to the stockholders of the railroad company 
ot record at the close of business January 6, 1875, pro rata, to the 
amount ot their stock, both preferred and common; that to this end, 
such a stock company was organized in April ensuing, under the style of 
the Missouri Valley Land Company, and a parol agreement, based upon 
said resolutions, was entered into between said companies during the 
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spring of that year, pursuant to which the land company paid the rail- 
road company the sum of $200,000, “‘ which payment was madein cash, 
and the coupons of the first mortgage bonds of the Sioux City and 
Pacific Railroad, Company,” in May, June, and July, 1875, in considera- 
tion of the latter company’s assignment to the former, of said bills 
receivable, the face value of which at the date of such transfer was 
$81,146; and in the further consideration of the conveyance of title to 
certain of said lands, aggregating, as it is alleged, 56,000 acres, to which 
the railroad company had complete title, it being understood that it 
would convey the remaining lands when it should receive patents there- 
for, without further consideration. This method was adopted as an 
alternative to the hypothecation of said assets as security to a second 
mortgage loan. 

It further appears that none of the tracts in question have been 
patented to the railroad company, nor even selected thereby, nor deeded 
by the same to the land company; that the records of the county 
_ wherein the tracts are situate fail to discover any such conveyance, nor 
do they evidence any transaction whatever between the companies, 
touching said tracts. 

Upon the foregoing state of facts the register and receiver found that 
the company had disposed of and could further so dispose of its lands 
but that as the laws of Nebraska require that “‘ deeds and other instru- 
ments relating to realestate . . . . . shall be recorded in the 
county in which such real estate or any part thereof is situated,” and that 
they shall obtain “‘ from and after the time of delivering the same to the 
clerk for record, and not before, as to all creditors, and subsequent 
purchasers in good faith without notice,” and shall be adjudged void as 
to such creditors and purchasers without notice, whose deeds shall be first 
recorded; and that as the applicationsin question were made in good 
faith, the applicants fall within the category of “ subsequent purchasers 
in good faith without notice,” and that therefore the agreement between 
the companies was void as to them, and they are entitled to file their 
declaratory statements. From thisaction thecompany appealed upon the 
following grounds, to wit: That the tracts applied for were granted to 
it by the said acts of Congress; that the lands thus granted do not fall 
under the third section of the senior act, requiring the company to sell 
or dispose of such lands within three years from the date of the comple- 
tion of the road; that even if they did so fall the United States would 
be estopped foi setting up a failure on the part of the company to sell 
said lands within such period, and this by reason of its having failed 
- and refused to convey the same to the company ; ; and that the same has» 
sold the land to the land company. 


In this connection, you hold: 


If the applicants are entitled to haye their declaratory statements 
received, it is not because they are purchasers in good faith urtthout 
notice. They are not only not purchasers as yet, and have no instru- 
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ment of conveyance recorded in the county records, but from the very 
nature of the case and the requirements of the office instructions in 
such cases are compelled to take notice of the status of the land before 
they. can become such. 

The State statute cannot be employed to furnish a condition under 
which said clause of said act of Congress became operative. The incon- 
sistency and impropriety of a different view must at once appear. If the 
applications aforesaid should be received, it is because the railroad com- 
pany has not sold or disposed of the land at all, or because it did not 
sell or dispose thereof within the prescribed limit of three years from 
the completion of its entire road. There is no question but that the 
grant to said company was made subject to the provision in said clause. 
That the Department so considered it may be seen by the cireular of. 
August 10, 1878, aforesaid, in which said company is specifically des- 
iguated as one whose grantis clearly subject to the terms of .said clause. 
No further authority for this view would seem to be required than the 
provisions in section 14 of the granting act, authorizing the company 
to construct a railroad, etc., on the same terms and conditions as provided 
in this act tor the construction of the Union Pacific Railroad Company ; 
aud it will not be denied that the clause in section 3 furnished one of 
the terms and conditions of the grant to said Union Pacific Railroad 
Company. The third ground for appeal, whereby the company claims 
that it should be relieved from the strict construction of said clause, is 
not supported by facts. 3 

The government could not in any way refuse to patent specific lands 
until the list of selections had been madeand transmitted to this office | 
for consideration; and it appears that these lands have not been selecte lt 
by sald company. Besides, it is well known that grauted lands are 
often and can be transferred, sold or disposed of prior to the issuance of 
patent therefor. None of the objections raised by the company are 
tenable, unless it be held that it has sold or disposed of the land to said 
Missouri Valley Land Company, and that subsequent to the date of such 
sale or disposal the land was not subject tosettlement aud pre-emption 
as provided in the clause nnder consideration. 

But it is unnecessary to consider whether there was such a sale or dis- 
posal, if the clause referred to must be so construed that to have de- 
feated the right of pre-emption authorized thereby, the company must 
have sold or disposed of the lands within the stated period of three 
years after the entire road was completed, and not after the expiration 
of that time, though prior to any application to pre-empt the land. 


Upon the foregoing statement of facts the primal question to be de- 
termined is: Is it competent for the Land Department to permit such 
settlers to acquire title to the tracts in question under the general land 
laws of the United States? 

It is strenuously urged by the settler’s attorneys that the railroad 
grant is coupled with a condition, which is unquestionably a reserva- 
tion of sale in the government, by virtue whereof, proprio vigore, upon 
the company’s failure to sell or dispose of all the lands granted by the 
Section in question within the prescribed three years, all such lands, 
eo instanti, *‘became subject to settlement and pre-emption like other 
lands,” » wae | 

The sentor act in question was a grant, in presenti, to the Union 
Pacific Railroad Company and its branches, of public lands within cer- 


* 
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tain specified lateral limits, which were not, however, identified with 
precision until the map of definite location was filed, when the grant 
attached by relation as of the date thereof. (Missouri, Kansas and 
Texas Railway Company v. Kansas Pacific Railway Company, 97 U. 
S., 491.) 

The express requirement prescribed by the third section of the act in 
question, that the company should sell or dispose of all its lands within 
three years from the date of the completion ofits entire road, and that 
otherwise they should be subject to settlement and pre-emption like 
other lands, if intended as a reservation of power in the government 
to resume and sell the lands, is manifestly a condition subsequently an- 


nexed to the freehold, a failure to perform which does not derogate | 


from such grant or in any manner impair the company’s title thereunder, 
unless the grantor, the United States, deem it advisable to take advan- 
tage of such failure by enforcing the condition. Hence,’in the absence 
of such procedure, it is neither competent for the land department nor 
for third parties to so construe the said section as to assume that such 
formal procedure is not necessary. Such condition predicated upon 
such failure, cannot, therefore, operate to defeat the company’s grant, 
or cause its lands to revert to the United States ex vi termini. 

But, in another view, in the year 1881, when Cooper and the other 
settlers applied to file their declaratory statements for the tracts in 
question, respectively, the title conveyed by the grant reposed in the 
railroad company, wanting only the issue of patent to render it com- 
plete; so that, the United States having no right to refuse such patent 
when demanded, according to the terms of the granting act, it is not 
competent for the Land Department to create an adverse title by patent 
or otherwise in these applicants. The statute expressly prescribes that 


the minimum price ($1.25) per acre of all such lands, so settled upon 


and pre-empted, shall be paid to the company. No authority is dele- 


gated to the register and receiver to receive such purchase-money, or | 


to issue certificates therefor; no machinery is provided by the statute. 
If such delegation were attempted by this department, it would be man- 
ifestly without sanction of law. The lands having been granted as 
aforesaid to the company, belong to the same; and hence, all tenders 


of purchase-money should be nade directly to it; and, would-be pre- j 
emptors of such lands must look to the company and not to the gov- § 
ernment for title. And, if this be so, it may be assumed that, in case @ 


the lands be not otherwise disposed of, a party having settled and im- 
proved the land in such manner as would support a pre-emption right 
to lands of the United States, may tender his purchase-money to the 
company and demand his deed; and if the same be refused, that he 
may maintain an action in equity to compel its execution. But in all 
this there is no room for further intervention by the Land Department. 

I am aware that in the case of Nelson Dudymott v. Kansas Pacific 
Railway Company (5 Copp, 69), my immediate predecessor, Mr. Secre- 
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tary Schurz, construed the section in question differently, and that he 
therein prescribed a method for the sate of such lands and directed your 
office to instruct the local officers to keep a separate account of all moneys 
received from such sales, in order that the same might be credited to the 
company. But such decision was modified, and the iustructions afore- 
said of August 10, 1878, issued pursuant thereto, were recalled, under 
date of May 7, 1879 (6 Zd., 60), upon application of the company’s at- 
torney, based upon the decision of the United States supreme court, 
in the case of Platt v. Union Pacific Railroad Company (99 U.S., 48). 
The question considered by the court was whether a mortgage executed 
by the company within the period designated by the section in ques- 
tion was such a sale or disposal of the company’s lands as the statute 
contemplated, and it was held that the provisions both of the original 
and of the amendatory act should be so construed as to effect their 
. primary object, which was to aid in the construction of the road; 
that that could not be subordinated to the secondary purpose of open- 
ing to settlement and pre-emption such of the lands as had not been 
sold or disposed of within the designated period; that the words 
‘or disposed of” are not redundant, nor are they synonymous with 
“sold;” that a mortgage of said lands is such a disposal—an bypothe- 
cation of the fee, and not merely of an estate determinable at the 
expiration of three years from the completion of the road; that the 
debt which it was given to secure not having matured, the lands are not 
subject to pre-emption; sed quere, whether the eomneits that may be 
unsold when the mortgage debt shall be paid will not then be subject 
to pre-emption, and that in construing a statute aid may be derived 
_ from a consideration of the condition of affairs as they existed and ap- 
peared to the legislative mind when the statute was enacted. 

As the construction is to be made upon the entire instrument, whole 
wiil, or complete statute, and not upon disjointed parts of it, conse- 
quently all its parts are to be compared, considered, and construed 
with reference to each other, . . . . itisan established rule in the 
exposition of statutes, that the intention of the law-giver is to be de- 
duced from a view of the whole and every part of a statute, taken and 
compared together. When the words of the statute are not explicit, the 
intention is to be collected from the context—from the occasion and 
necessity of the law from the mischief felt—and the object and remedy 
in view; and the intention is to be taken or presumed, according to 
what is consonant to reason and good discretion, This was the rule 
Jaid down by Plowden, pp. 10, 57, 205, 363, and by which Chancellor 
Kent says: The sages of the laws have ever been guided in seeking for 
the intention of the legislature; and which he approves, as maxims of 
sound interpretations, which have been accumulated by the experience 


and ratified by the approbation of sages. rae Kent. Com.,462. (Potter’s 
Dwarris, 194, note 13.) 


4 


With respect to the alleged sale or disposal of the tracts in question, 
independently of the foregoing considerations, and upon the facts as 
found and recited, I am of the opinion that the transfer of the lands by 
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the railroad company must be regarded as an hypothecation of the fee 
for the benefit of the stockholders, or such a disposal of its lands as the 
statute contemplated. Such view brings the case within the ruling in 
the Platt case (supra), which must, therefore, be regarded as a prece- 
dent for the determination of the question involved in the premises. 

' In this connection, I deem it advisable to state that under date of 
September 3, 1878, my said predecessor denied at length the applica- 
tion of the railroad company for a suspension and reconsideration of his 
decision of July 23 preceding, in the aforesaid case of Dudymott. In 
so far as his opinion expressed in such denial, touching mortgages and — 
deeds of trust, asserts a different doctrine from that enunciated by the 
supreme court in the Platt case, the same is hereby overruled. 

Your decision is accordingly reversed. 


ce 


RAILROAD GRANT—ACT OF JULY 4, 1866— PATENT. 
KvuFNER v. THE SOUTHERN Minnesota Ry. Ext. Co.* 


The title to the lands granted to the State of Minnesota, for the benefit of the South- 
ern Minnesota Railway Extension Company, by the act of July 4, 1866, must 
under the terms of the act be conveyed by patent. | 

Hence the title to a tract of land which was erroneously certified to the State for 
said company is still in the United States, and the land is under the control of 
the Department. 


Commissioner McFarland to register and receiver, Worthington, Minne- 
sota, March 31, 1883. 


Lam in receipt, by reference from the Secretary of the Interior, of a 
letter addressed to him by F. B. Robbins, of Wells, Minn., under date 
of February 20, 1883, and asking for action in the case of Augustine 
Kufner, who elaine the NW.4 of Sec. 17, 104, 24. The land described 
is within the 10 mile or aie limits of the grant by act of July 4, 
1866, for the Southern Minnesota Railway. extension. Said grant was 
accepted by the legislature of Minnesota February 25, 1867, on which 
date it became effective. On May 24, 1864, J. A. Hovey made home- 
stead entry 1773 of the landin attention: idl said entry remained intact 
until March 27, 1872, when it was canceled. On March 6, 1876, the land 
was certified to the State of Minnesota for the road above manied: Said 
certification was, however, erroneous, as the entry of Hovey excepted 
the land from the operation of the grant. 

The title to land granted by the act of July 4, 1866, must, under the 
terms of the act, be conveyed by patent. 

The NW. 4 of Sec. 17, 104, 24, is therefore still under the control of 
this Department. It appears from testimony on file in this case, that 


—— 





* See 2 L. D., 492. 
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Kufner settled upon said tract in October, 1867; that he has resided 
upon and cultivated the land ever since; that his improvements thereon 
are valued at $700; that in the month of June, 1872, he applied “ at 
the local office at Jackson, Minn.,” to enter the Jand as a homestead, 
paying at the same time $18 as fee and commissions, and that the local 
- officers told him that as soon as Hovey’s entry was canceled they would 
send him his receipt. Subsequently said officers informed Kufner that - 
the land had been awarded to the railroad company by this office. 
_ Kufner has shown entire good faith in the matter, and is clearly entitled | 
to enter the land. You will therefore permit him to make a homestead 
entry for the same, and as he has completed the term of residence re- 
quired by law, he may be allowed to make final proof as provided by 
the acts of March 3, 1879, and May 14,1880. The Southern Minnesota 
Railway Extension Company will be allowed the usual right of appeal 
from the foregoing decision. 


RAILROAD GRANT—WITHDRAWAL—~HOMESTES D. 


BAUGHMAN v. OREGON CENTRAL WAGON ROAD Co. 


A homestead entry of record within the ‘‘ granted” limits of the railroad and the 
‘‘indemnity ” limits of the wagon road at the date of the withdrawals, excepts 
the tract covered thereby from the operation of either of the grants. 


_ Seeretary Kirkwood to Commissioner McFarland, November 12, 1881. 


I have considered the appeal of the Oregon Central Wagon Road 
Company from your decision of June 1, 1880, permitting to stand 
intact homestead entry No, 3180, made by Peter J. Baughman, Febru- 
ary 24, 1879, of the W. § SW.4Sec, 27, T.1958., BR. 2 W., Roseburg dis- 
trict, Oregon. 

It appears from the record that the tract is within the 20 miles granted 
limits of the grant by act of July 25, 1866 (14 Stat., 239), to the Califor- 
nia and Oregon Railroad Company, theright of which attached March 
26, 1870; and it is also within the 6 miles indemnity limits of the grant 
to said wagon-road company by act of December 26, 1866 (14 Stat., 374), 

the withdrawal for the benefit of which became effective May 19, 1871. 
~ On January 31, 1870, one A. J. Wimer made homestead entry No. 
1193 of said tract, and the same was canceled on May 10, 1873, for vol- 
untary relinquishment. 

Thus it appears that at the date of the withdrawais aforesaid the 
tract in question was covered by a valid, subsisting homestead claim, 
which excepted the same from the operation of either of the said grants, 
and it was subject to Baughman’s entry. Your decision is therefore 
affirmed. 
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RAILROAD GRANT—RESTORATION OF LAND TO MARKET. 
JENNESS v. CEDAR RAPIDS & M. R. R. Co. 


A homestead entry for a tract of land within the limits of the railroad withdrawal, 
which tract was covered, at the date of the order for the restoration to market 
of the vacant lands within such limits, by a former homestead entry, and was not 
therefore included in the list of lands actually restored, held to be confirmed by 
the act of April 21, 1876, the land being treated by the Department as in fact re- 
stored and properly snbject to homestead entry. 


Secretary Teller io Commissioner McFarland, May 19, 1882. 


{ have considered the case of the Cedar Rapids and Missouri River 
Railroad Company v. M. J. P. Jenness, involving the W. 4 of SE. 4, 
and the NE. fof SW. 4, Sec. 6, T. 85 N., R: 43 W., Des Moines, Iowa, 
on appeal from your decision of July 9, 1880, in part adverse to the 
company. The lands in question were withdrawn from market June 
16, 1864, but were restored to homestead and pre-emption entry August 
25, 1864. | 

Homestead entry was made May 31, 1865, by one Anthony McCainey, 
for NW. 4 of SEH. 4, and SW. 4 of NE. 4, of the section above named, 
which entry stood unimpeached until July 3, 1868, when it was can- 
celed for abandonment. The lands were again withdrawn from loca- 
tion or entry June 7, 1865, and were again restored November 1, 1867, 
but the NW. 4. of SH. 4 was not included in the restoration. The 
entry of Jenness was made February 4, 1873, and on the state of facts 
above recited, your office declined to hold for confirmation, under the 
act of April 21, 1876, so much of said entry as refers to the 40 acres 
last described. The effect of this would be to annul his entry as to the 
one or the other of the 40-acre tracts included in the entry, for want of 
contiguity, thus leaving for confirmation only 40 acres out of the origi- 
nal entry of 120 acres. | 

In this conclusion I do not concur. The entry of McCainey (which 
covered the NW. 4 of SE. 4, now included in the entry of Jenness), 
was made at a time when the lands in question were open to entry 
by order of your office restoring them to market. This entry hav- 
ing been canceled in 1868 for abandonment, homestead entry, includ- 
ing the same NW. dof SE. 4, was, on August 1, 1870, made by Edward 
W. Mackey, which was canceled January 23, 1873, for relinquishment. 
The fact that neither of these entries was canceled on account of any 
right of the railroad company to the lands, and the additional fact 
that the NW. + of SE. 4 was not included in the restoration of No- 
vember 1, 1867, show that the entry of McCainey was treated by the 
Department as upon land in fact restored and properly open to his 
entry at the date thereof. 

The entry of Jenness, therefore, comes within the reason of my de- 
cision of the 9th instant in the case of Azrow W. Copeland v. The Cedar 
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Rapids and Missouri River Railroad Company, and clearly falls within 
the spirit if not the very letter of the statute. | | 

It appears from the proof that Jenness fully complied with the home- 
stead law, showing good faith throughout, and I am of opinion that his 
entry should be held intact in its entirety. 

Your decision is modified accordingly. 


RAILROAD GRANT—RESTORATION OF LANDS. 
LEGGETT v. CEDAR RAPIDS & M.R. R. Co. 


Land situate within the limits of a railroad withdrawalis subject to homestead entry 


in the interim of its restoration to market and the suspension of the same. A ~ 


subsequent entry of such tract is confirmed by the act of April 21, 1876. 
Secretary Teller to Commissioner McFarland, May 31, 1882. 


T have considered the case of Heman C. Leggett v. Cedar Rapids and 
Missouri River Railroad Company, involving the W.4 of SW. 4 of Sec. 
22, T. 86, R. 44, Des Moines (formerly Sioux City) district, Iowa, on ap- 
peal by Leggett from your predecessor’s decision of April 19, 1880, per- 
nitting his entry to stand subject tothe final adjustment of the railroad 
grant. 

The record shows said tract to be within the 15 miles (indemnity) 
limits of the original line of the Iowa Central Air Line (now Cedar 
Rapids and Missouri River) Railroad, as located under the act of May 
15, 1856 (11 Stat., 9). | 

The tract in question was withdrawn for the benefit of the company, 
pursuant to your office letter of June 16, 1864, but such withdrawal was 
so modified, August 25, 1864, as to allow pre-emption and homestead 
entries. Such modification was rescinded June 7, 1865, and the register 
and receiver were directed to allow neither entries nor locations of any 
kind within the limits of the withdrawal. On July 5, 1866, when the 
railroad grant was supposed to have been adjusted, all the vacant or 
unsettled lands within said limits were restored to market. A copy 
of such order with descriptive lists of the lands to be restored in the 
Sioux City district was transmitted to that office, and the tract in ques- 

tion, as shown by said lists, appeared to be clear and unincumbered. 
- This order of restoration was subsequently suspended for one year from 
its date, but on August 5, 1867, such suspension was rescinded and the 
lands then vacant were actually restored to private entry September 23 
ensuing. 

It further appears that one Philander M. East made homestead entry 
No. 360 (Sioux City series) of the tract, August 30, 1866, which was 
canceled March 20, 1869, for abandonment. Under date of August 1 
ensuing, Leggett made homestead entry No. 2346, of the tract in ques- 
tion, and on January 5, 1875, he submitted proof, upon which final cer- 
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tificate No. 1664 was issued, but the entry was suspended by reason of 
conflict with the railroad grant; the Department having held subse. 
quently to the restoration of 1867, aforesaid, that the same was errone- 
ous. The tract wasincluded in a list of selections made by the company 
April 18, 1876, but such list was disapproved by the register and receiver 
for eonfiek with Leggett’s entry. 

Upon the foregoing statement of facts your office held his entry to be 
illegal, and as not confirmed by the act of April 21, 1876 (19 Stats., 35), 
for the reason that at the date of the final restoration East’s entry was 
extant upon the records and defeated such restoration as to the tract 
covered thereby. In this view of the case I do not concur. East’s 
entry was madein the taterim of the restoration of July 5, 1866, and 
the suspension thereof, during which interval the tract was subject to 
such entry It was for this reason that his entry was allowed to stand 
upon the record until March 20, 1869, when it was canceled for aban- 
donment, and not for conflict with the aeilrona grant. . 

As regards Leggett’s entry, [am of the opinion that the fact that the 
tract was not included in the final restoration shows that his entry was 
treated by the Department as upon land already restored to market so 
far as respects homestead and pre-emption entry, and properly subject 
to the same at the date thereof. | 

The first section of the said act provides that where bona fide entries 
have been made in compliance with any law of the United States by 
actual settlers on the public lands within the limits of any land grant 
‘after their restoration to market by order of the General Land Office,” 
and proper proofs of compliance with legal requirements have been 
made, such entries shall be confirmed and patents for the tracts covered 
thereby shall be issued to the parties entitled thereto. 

As it appears that Leggett has made final proof showing bona fide 
compliance with the requirements of the homestead law, I am of the 
opinion that his entry falls clearly within the intendment of the statute 
and is confirmed thereby. 

Your decision is modified accordingly. 


——ey 


HOMESTEAD—PRE-EMPTION—SETILEMENT. 


CENTRAL Pac. R. BR. Co. v1. BAKER. 


Any person who has made a settlement on the public lands under the pre-emption 
laws and has subsequently changed his filing, in pursuance of law, to a home- 
stead entry upon the same tract of land, shall be entitled to have the time re- 
quired to perfect his title under the homestead laws computed from the date of his 
original settlement. 


Secretary Teller to Commissioner McFarland, June 20, 1882. 
I have considered the case of the Central Pacific Railroad Company 


v. Amenzo W. Baker, involving the E. 4 of SW. 4 of Sec. 5, T. 11 N,, 
KR. 1 W., Salt Lake City district, Utah Territory, on appeal by the com- 
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pany from your predecessor’s decision of September 25, 1880, allowing 
Baker’s entry to remain intact subject to final proof. | 

The tract is within the limits of the grant by act of July 2, 1864 (13 
Stat., 356}, to the company, the right of which attached July 18, 1868, 
and the withdrawal for which became effective May 24, 1869. 

' The township plat was filed in the local office January 18, 1869. 

It appears from the record that Baker filed his declaratory statement, 
No. 882, for the SW. 4 of the said section, June 1, 1869, alleging settle- 
ment April 10, 1867. Under date of April 19, 1878, he transmuted his 
filing to homestead entry No. 3631, of the E. 4 of SW. 4 aforesaid. His 
_ entry appears to be regular, and the accompanying proof shows that 
Baker is a citizen of the United States; that he erected a house upon. 
the land in the year 1867, since which date he has continuously resided 
' upon, cultivated, and improved the same. It is, however, urged by the 

- company’s attorney that the act of July 14, 1870 (16 Stat., 279), as 
amended by the joint resolution of March 3, 1871 (Ldid., 601), operated 
as a Statute of limitation, whereby Baker was required to make proof 
and payment on or before July 14, 1872, and having failed to comply 
with such requirements he was guilty of laches by reason of which his 
pre-emption right expired by limitation, and the land department is 
therefore precluded from recognizing a right which he might otherwise. 
have exercised by virtue of his filing. Such position would doubtless 
be tenable ifthe act of May 27, 1878 (20 Stat., 63), had not come to his 
relief. This act provides “that any person who has made a settlement 
on the public lands under the pre-emption laws, and has subsequent [ly] 
to such settlement changed his filing, in pursuance of law, to that fora 
homestead entry upon the same tract of land, shall be entitled to have 
the time required to perfect his title under the homestead laws com- 
_ puted from the date of his original settlement heretofore made, or here- 
after to be made, under the pre-emption laws, subject to all the pro- 
visions of the law relating to homesteads.” 

Again, section 2281, Revised Statutes, provides that— 

All settlers on public lands which have been or may be withdrawn 
from market in consequence of proposed railroads, and and who had set- 
_tled thereon prior to such withdrawal, shall be entitled to pre-emption at 
_ the ordinary minimum to the lands settied on and cultivated by them; 

but they shall file the proper notices of their claims, and make proof 

and payment as in other cases. 

This section was derived from the act of March 27, 1854 (10 Stat., 269), 
as amended by the second section of the act of July 14, 1870, aforesaid. 
That these acts obtained at the date of the railroad grant and of the 
withdrawal thereunder, there can be no doubt. Baker is undoubtedly 
entitled to the benefit of their provisions, and to those of section 2281 
as well. That section only requires of the settler that he shall file and 
make proof and payment as in other cases. Hence, if a failure to so 
comply within the prescribed period work no forfeiture of a claim in the 
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absence of another settler on the same tract in other cases, there can be 
no such forfeiture within the purview of the statutes cited, which were 
unquestionably enacted for the protection, and not for the destruction, 
of settlers’ claims. | 

Furthermore, this case comes clearly within the reason of the rule laid 
down by the Department in the case of Trepp v. Northern Pacific Rail- 
road Company (8 C. L. O., 180), wherein my immediate predecessor held 
that a pre-emption claim (“‘not since abandoned”) attaching to a tract 
in an odd-numbered section within the granted limits of a railroad at 
the date of the definite location of the road, excepts such tract from the 
operation of the grant, and the claimant’s failure to file within the pre- 
scribed statutory period, if he afterward assert his claim, does not defeat 
the same unless another settler on the same tract has filed and other- 
wise complied with legal requirements. 

Asitis proved that Baker was the sole settler upon the tract in 
question at the date of the definite location of the railroad, and that he 
has not abandoned his claim, but has in good faith made satisfactory 
compliance with legal requirements in point of inhabitancy, cultivation, 
and improvement, his entry should be allowed to remain intact subject 
to final proof, which he should be required to make forthwith. 

Your decision is accordingly affirmed. 


a 


RAILROAD GRANT—ACT OF APRIL 21, 1876. 


LUNDE v. ST. PAauL M. & M. Ry. Co... 


A homestead entry, allowed under instructions from the General Land Office, although 
based upon a former homestead entry, which is now held to be illegal, is con- 
firmed by the act of April 21, 1876. 4 


Secretary Teller to Commissioner McFarland, June 28, 1882. 


I have considered the case of Asle N. Lunde v. The Saint Paul, Min- 
neapolis and Manitoba Railway Company (successor to the Saint Paul 
and Pacific Railroad Company, Saint Vincent E:xtension), involving the 
W. dof the SE. 4, NE. 4 of SE. 4, and lot No. 1, Sec. 11, T. 132, RB. 48, 
Fergus Falls (formerly Litchfield) district, Minnesota, on appeal by the 
company from your decision of June 29, 1880, holding Lunde’s home- 
stead entry No. 2588 of the said tract for approval. 

It appears from the records that the tract is within the 10 miles 
(granted) limits of the grant by act of March 3, 1871 (16 Stat., 588), to 
the said Saint Vincent Extension, the right of which attached in Sep- 
tember, 1871. , 

It appears, from the records of your office, that the first notice of 
withdrawal was received at the Litchfield local office February 15, 1872, 
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which order was revoked on June 25 ensuing, and the lands restored tc 
market; and that the lands were again withdrawn by letter of your 
office received at the local office September 3, 1872. 

At the date on which the right of the railroad attached the tract was 
covered by homestead entry No. 5322, made by Robert Cavanaugh, 
July 21, 1868, which entry was canceled December 14, 1871, for abandon- 
ment. This entry was made under the provisions of the act of March 
21, 1864 (section 2293, Rev. Stat.), amendatory of the original act of 
May 20, 1862 (section 2290, Rev. Stat.). It appears that at the date of 
the entry in question, Cavanaugh was a single man engaged in the 
United States service, and not the head of a family. This entry was 
made by one I’. A. Conwell, as the agent of Cavanaugh, who never 
settled upon or cultivated the land. 

It further appears that Lunde settled upon the land and contested 
Cavanaugh’s entry of the same. On December 14, 1871, he procured 
its cancellation as aforesaid, and on the same day offered to file declara- 
tory statement for the tract, but the register and receiver refused to 
accept the same because the tract was within the limits of the railroad 
grant. From this action Lunde appealed, and your office, under date 
of April 29, 1872, adlvised the local office that as the tract was covered 
by a valid homestead entry at thedate when the railroad right attached, 
it reverted to the United States upon the cancellation of such entry, 

and became public land subject to the first legal applicant. 

Under these instructions Lunde was permitted to file his declaratory 
statement, No. 477, for the tract May 10, 1872, alleging settlement April 
10, preceding. On August 23 ensuing he transmuted his filing to home- 
stead entry No. 2323, and made proof of his compliance with the pre- 
emption laws. This proof shows that Lunde settled upon and culti- 
vated the land from April 12, 1871, to date of his entry. On November 
23, 1878, he submitted final proof, showing settlement and residence 
upon the Jand from August 6, 1872, to date of submitting such proof. 

I am of the opinion that as Lunde filed his declaratory statement pur- 
suant to the instructions of your office,and as he has made proper proof 
showing bona fide compliance with the requirements of the pre-emption- 
and homestead laws, his entry should be deemed valid within the mean, 
ing of the act of April 21, 1876 (19 Stat., 35), and is thereby confirmed, 
(Streeter v. Missouri, Kansas and Texas Railroad Company, 4 C. L. O- 
180.) 

Your decision is therefore affirmed. 
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RAILROAD GRANT—INDEMNITY—ACT OF JUNE 22, 1874. 
MARTIN v. ATLANTIC, GULF AND WaEsT INDIA TRANSIT Co.* 


A settler having initiated an entry under the homestead law prior to the railroad 
withdrawal of March 26, 1881, his cash entry for the same land under act of June 
15, 1880, made after that date, was properly allowed, and the railroad is not enti- 
tled to indemnity under the act of June 22, 1874, although it has relinquished in 
his favor, the effect of the decision of the Secretary of the Interior of April 29, 
1876, having been to throw open to homestead settlement and entry all of the 
public lands within the six and fifteen mile limits of the Tampa Bay portion of 

the road. | 


Commissioner McFarland to register and receiver, Gainesville, Florida, 
July 12, 1882. | 


IT have this day examined eash entry No. 2267, of the SE. 4 NW. 4 
Sec. 29,108., 23 H., made by Charles Martin, December 30, 1881, under 
act of June 15, 1880, being the land embraced in his homestead: No. 
6671, entered by him June 12, 1878, and the same is held for approval 
subject to appeal by the Atlantic, Gulf and West India Transit Com- 
pany. 

The said tract lies with the 6-mile limits of the Atlantic, Gulf and 
West India Transit Company Railroad between. Waldo and Tampa Bay. 

On December 14, 1860, the engineer of said comp any filed a map of 
the route of said road between Waldo and Tampa Bay. This map was, 
however, not accepted, as it was not certified to by the governor of 
Florida, and was returned for the governor’s certificate. Afterwards it 
was lost, mislaid, or destroyed. 

On December 13, 1875, the president of the company filed an alleged 
‘duplicate thereof, which was officially approved by M. L. Stearns, gov- 
ernor of the State at the date of its presentation. 

On April 29, 1876, the Hon. Secretary of the Interior (Hon. Z. Chand- 
Jer) decided that said duplicate map could not be accepted as a map of 
the definite location of the Tampa Bay portion of the road. He held 
that no map showing the definite location of the road to Tampa Bay 
had ever been filed in this Department. That “the completion and 
operation of the road from Fernandina to Cedar Key as a single line, 
~ coupled with the failure for fifteen years thereafter to designate the 
line or perform any other act indicating an intention to build the road 
to Tampa Bay, would naturally be accepted as such an abandonment 
of the latter portion of the line as would render a formal forfeiture un- 
necessary.” . . . . . Thatthe“important actof definitely locating 
the road can only be performed by or under the authority of the State, 
and it should be done within a reasonable time after the date of the 
grant, and in all cases before the expiration of the time fixed for com- 
pleting the road. Failure to discharge this duty should be taken as 
es eee eee 

*See 2 L. D., 535. : 


360 DECISIONS RELATING TO THE PUBLIC LANDS. 


conclusive evidence of abandonment of the grant.” That he did not 
conceive it to be his duty “to aid in reviving a grant which had so long 
remained dormant,” and therefore declined to receive or approve the 
_ Inap above mentioned, and directed “ that it be returned to Mr. Yulee,. 
with the information that this Department cannot permit the company, 
after so great a delay, to file a map designating the route of its road.” 

Afterwards the company applied for a review of the above decision 
upon the ground of newly-discovered matter not within the reach of the 
company at the date of the original application, and upon the ground 
that material facts which go to show the authority of the company to 
locate the line and file the map were not before the honorable Secretary. 

This application for review and accompanying papers were submitted 
to the honorable Secretary (C. Schurz) by this office November 10, 
1879, and on January 28, 1881, the honorable Secretary, having exam- 
ined the various documents presented, upon due consideration was of 
the opinion that sufficient ground for review was established, and held 
that “ the exact correspondence with the map of 1860 of the duplicate 
plat now filed appears to have been sufficiently shown, and there re- 
mains no doubt that the line exhibited was surveyed and marked as 
the definite location of the road; that it was recognized as such by the 
officers of the company and the State authorities, and that the map was 
filed in the same manner as the surveys of previous portions of the line 
had been filed in the office of the secretary of state of Florida.” That 
the map before him was “ officially approved by M. L. Stearns, governor 
of the State at the date of its presentation,” and that the only question 
relating to its acceptance that can “be considered is, whether or not the 
lands can be legally certified to the State in view of the limitation of time 
coutained in the provision of the granting act, that if the road is not 
completed within ten years, no. further sales shall be made, and the 
lands unsold shall revert to the United States. Upon this point the 
authorities are clear and express to the effect that the proviso in ques- 
tion is a condition subsequent, of which no one but the grantor can take 
advantage; and that until some proceeding in the nature of ‘office found’ 
be instituted, the grantee may enjoy the estate upon the original fee, 
and no reversion can take place by mere operation of law.” 

He returned the map and accompanying papers for the files of this. 
office, and directed “ the necessary withdrawal of lands to protect the 
rights of the company, and secure the proper adjustment of the grant 
upon the line designated.” 

In connection with this decision the attention of this office was * also. 
particularly invited to the formal waiver of the company in favor of 
actual settlers prior to December 13, 1875,” and was * instructed to 
make respectful request for a like waiver covering the time since that. 
date, and up to the time when formal notice of the withdrawal can be. 
communicated to the district land office.” 

In pursuance of these instructions, on March 16, 1881, the necessary 
withdrawal was ordered to be made, and Mr. Yulee, the vice-president. 
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and acting president of the company, was requested that the company 
‘S waive its right in favor of actual settlers prior to the time when the 
formal notice of withdrawal is received at the district office.” The order 
tor the said withdrawal was received at the local office March 26, fol- 
lowing, when the same accordingly became effective. 

On June 25, 1881, the company filed a formal waiver in favor of actual 
settlers, as follows, to wit: 

It rests in the volition of the company, as is recognized in the gen- 
eral instructions from your office, whether or not it will assert its title 
to lands occupied under homestead and other entries after the survey 
of the line, which in this case was in 1858/59. . . . . . In due 
consideration of all the cireumstances, the company has decided to ex- 
tend the relinquishment or waiver heretofore made to actual bona fide 
settlers who made improvements prior to the sixteenth day of March, 
1881, upon which day your instructions were issued to the local land 
officers. The Department can accordingly apply this waiver or relin- © 
quishment in its action upon the. cases of all such actual settlers who 
shall have entitled themselves to patents. In making this relinquish- 
ment the company reserves the right to select, under the act of June 
22, 1874, equal quantities of other land in lieu of tracts embraced in 
such entries as may be relieved hereby. 

The effect of Secretary Chandler’s decision was to throw open all of 
the public lands within the six and fifteen mile limits of the Tampa Bay 
portion of the road to settlement and entry under the homestead laws. 
This became a privilege and a right of which many persons availed 
themselves, and established homes thereon, and in many cases many 
have invested their all in improvements on the land. 

Mr. Martin’s entry having been initiated under the provisions of the — 
homestead laws prior to March 26, 1881, his said cash entry under act 
of June 15, 1880, made after that time, was properly allowed, and the 
company will not be entitled to apes! under the act of J une 22, 
1874. 

You will notify Mr. Martin and the proper officer of said railroad 
company of this decision. Allow the company sixty days in which to 
appeal therefrom and make prompt report. 


RAILROAD GRANT-—SELECTION—RES JUDICATA. 
GONZALES v. ATLANTIC & PAc, R..R. Co. 


The land in question is within the indemnity limits of the grant, but has not been 
selected by the company, and was not subject to selection on account of the 
prior claim of Gonzales. 

Gonzales having made final proof, after due notice by publication as required by law, 
the question of the validity of his claim is res judicata so far as the railroad com- 
pany is concerned. 


Commissioner McFarland to register and receiver, January 15, 1883. 


I have considered the case of Bivian Gonzales, who made homestead 
entry No. 1018, on March 6, 1882, of the E. 4 NE. 4 Sec. 10, and NW. 4 
of NW. 4 Sec. 11, and SE. 4 of SE. 4 See. 3, 20 N., 28 E., Santa Fé, N- 
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Mex., alleging settlement February, 1871. His final proof, which was 
made September 30, 1882, shows that he is a citizen of the United 
States; that he settled on the land in February, 1871, and has resided 
thereon with his family continuously since that date. 

The land in question is within the indemnity limits of the grant to 
the Atlantic and Pacific Railway Company, but has not been selected 
by said company, and was not subject to such selection owing to the 
prior claim of Gonzales. (See Perkins v. Central Pacific Railroad Com- 
pany. The Reporter, vol. 2, p. 161, December number, 1882.) Gon- 
zales having made. final proof, after due notice by publication as re- 
quired by law, the question of the validity of his claim is res judicata 
So far as the railroad company is concerned. (See Atlantic and Pacific 
Railroad Company »v. Forrester. The Reporter. Supra, p. 163.) 

His proof being satisfactory, you will, upon payment of the legal 
fees, issue final certificate, noting thereon a reference to this letter. 


b 
a), fl | 
. RAILROAD GRANT—ENTRY OF RECORD. 
GRAHAM v. HASTINGS AND DAKOTA Ry. Co. 


Under Section 2308 Rev. Stats., a soldier's services in the United pues army are 

equivalent to residence under a homestead entry. 

A homestead entry, which on its face is valid, subsisting at the date a present grant 
to a railroad company took effect, excepts the land embraced thereby from such 
railroad grant. 

An entry of record, which on its face is valid, reserves the land covered thereby from 
the operation of any subsequent law, grant, or sale, until a forfeiture is declared 
and the land is restored to the public domain in the mauner prescribed by law. 


Secretary Teller to Commissioner McFarland, February 12, 1883. 


I have considered the case of Julia D. Graham v. The Hastings and 
Dakota Railroad Company, involving the 8. $ of the SW. 4 of See. 35, 
T. 116, R. 32, Benson district, Minnesota, on appeal by the company 
from your decision of November 4, 1881 (reversing your predecessor’s 
decision of November 29, 1380, in favor of the company, and) permitting 
Graham’s entry to remain intact. 

The tract is within the 10 miles granted limits of the grant by act of 
July 4, 1866 (14 Stat., 87), to the State of Minnesota, for the purpose of 
aiding in the construction of said railroad (inter alia), the right of which 
attached March 7, 1867, the date of the act of the State legislature con. 
ferring the grant upon the company. 

It appears that the tract was formerly covered by soldier’s homestead 
entry No. 1842 (Minneapolis series), made May 3, 1865, in the name of 
Bentley 8S. Turner, and canceled September 30, 1872. The entry was 
made through F. A. Conwell, as Turner’s attorney in fact, pursuant to 
the provisions of the act of March 21, 1864 (13 Stat.,35), as embodied in 
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section 2293 of the Rev. Stat., which act is amendatory of the original 
act of May 20, 1862 (12 éd., 392) as embodied in section 2290 of the Rev. 
Stat. 

Turner alleged in his affidavit (which was made before his command- 
ing officer while engaged in the military service of the United States in 
the State of Virginia) that he was the head of a family, a citizen of the 
United States, and a resident of Franklin County, New York. 

Under date of May 7, 1877, Graham made homestead entry, No. 7560, 
of the tract in question. Inasmuch as the record failed to discover 
whether Turner’s family, or any member thereof, had ever resided upon 
the land, your office, under date of September 1, 1880, directed the reg- 
ister and receiver to order a hearing for the purpose of ascertaining that 
fact. In their letter of October 30 ensuing, said officers reported that 
pursuant to your instructions they had duly advised the parties in in- 
terest, September 11, 1880, that such hearing would be had October 29 
ensuing, but that neither the company nor the claimant appeared. 
Whereupon, November 49, 1880, your predecessor, Commissioner Will- 
iamson, held Graham’s entry for cancellation, subject to the usual ap- 
peal, for conflict with the railroad grant 7 

Under date of February 18, 1881, the register and receiver transmit- 
ted a letter from Miss Graham, wherein she stated that she was unable 
to appear at the local office by reason of sickness and the state of the 
roads at the date of the hearing, ana she therefore asked for a new trial. 
This petition was treated as an appeal, which, being considered defect- 
ive, your office instructed the register and receiver, April 13, 1881, to 
allow her fifteen days to amend by Ailing a specification of errors. 

Under date of June 20 ensuing, they reported to your office that Miss 
Graham had been duly advised of such extension, but had failed to re- 
spond. | 

Under date of November 4 ensuing, you finally decided upon exam. 
ining Graham’s letter that she asked for a new trial, and probably did 
not intend to make a technical appeal; that her application for a new 
trial was as informal as her presumed appeal was held to have been; 
that a consideration ot the case shows you that no new trial is neces- 
sary, and that the decision of your predecessor ‘of November 29, 1880, 
was inadvertently made, through some misapprehension of the law or 
the facts.” : 

From such decision the railroad company appeals, alleging, inter alia, 
error On your part in reversing your predecessor's decision; in ruling 
that you had jurisdiction to vacate such decision ; and in holding that 
the homestead entry of Turner was in any sense such a valid subsisting 
claim as to defeat the company’s grant. : 

It will be observed that your predecessor virtually reopened the case 
himself, and, as you found it in that condition,it was competent for you 
to consider and decide the same. JT'urthermore, the irregularity of pro- 
cedure iv the premises is such as to bring this case within the category 
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of exceptions to the general rule laid down by this Department in the 
case of Owen v. Russell (9 C. L. O., p. 111). 

Upon the foregoing state of facts the question arises: Did Turner’s 
entry except the land from the operation of the railroad grant? 

In the case of Kniskern v. Hastings and Dakota Railroad Company 
(6 C. L. O., 50), it was held by my predecessor, Secretary Schurz, that 
an entry under the statutes hereinbefore cited, made by a single man 
not the head of a family, in the military or naval service of the United 
States, who had not made a bona fide settlement upon and improvement 
of the land as required by the statute, is void ab initio, and cannot ex- 
cept the land covered thereby from the operation of a railroad grant. 

On the other hand, it has always been the invariable custom of the 
Department to regard land appropriated under the homestead law as 
removed from pre-emption settlement and homestead entry, and not 
again subject to either until the homestead entry is canceled, where- 
upon the land reverts to the government, and as a part of the public 
domain becomes subject to either. 

Until after the expiration of the period in which the settlement and 
improvement can be proven, the government presumes that the home- 
stead claimant is acting-in good faith, unless the contrary be shown in 
the manner prescribed by the statute; but until such showing a forfeit- 
ure cannot be declared. | 

When an entry thereof is made under those laws (whether pre-emp- 
tion, homestead, or other), the particular land entered thus becomes 
segregated from the mass of public lands, and takes the character of 
private property. “In no just sense,” observe the supreme court in 
Witherspoon v. Duncan (4 Wall., 218), “‘can lands be said to be public 
lands after they have been entered at the land office and a certificate 
of entry obtained. If public lands before entry, after it they are private 
property.” (Opinion of the Attorney-General, 8 C. L. O., 72.) 

In the light of the judicial interpretation of the term “entry,” as it 
is used in the public land laws, I am constrained to the opinion that an 
entry of record, which on its face is valid, is such an appropriation of 
the land covered thereby as to reserve the same from the operation of 
any subsequent law, grant, or sale, until a forfeiture is declared and the 
land is restored to the public domain in the manner prescribed by law. 

‘Section 2271 (chap. 4, Pre-emptions) Rev. Stat. provides as follows: 

The provisions of this chapter shall be so construed as not to confer 
on any one a right of pre-emption, by reason of a settlement made on 
a tract theretofore disposed of, when such disposal has not been con- 
firmed by the General Land Office, on account of any alleged defect 
therein. 

It will be observed in this connection that railroad grants invariably 
provide in express terms that all lands to which the right of pre-emp- 
tion or homestead has attached, or that are found at the date the grant 
became effective to haye been theretofore reserved, or in any wise dis- | 
posed of by the United States, shall be excepted from the operation of 
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the grant. In other words, railroad grants are made subject to pre- 
emption and homestead rights. 

if, therefore, the right of pre-emption to a tract of land theretofore 
disposed of is barred, although such disposal has not been confirmed by 
your office a fortiori, is a railroad company precluded from acquiring 
title to a tract of land that is expressly excepted from the operation of 
its grant? 

The manifest intent of Congress in these provisions was to protect 
actual bona fide settlers in their rights at the date of the definite loca- 
tion of the road, and to give the company other lands in lieu of the 
lands thus or in any wise appropriated at such date. By the express 
terms of the granting act, lands to which the right of pre-emption or 
homestead settlement had attached when the line or route of said road 
was definitely located were excepted from the operation of the grant, 
It provides in the first section thereof as follows: 


That there be, and is hereby, granted to the State of Minnesota, for 

the purpose of aiding in the construction of a railroad from Houston, 

and also for a railroad from Hastings .. . . to 
such point on the western boundary of the State as the legislature of 
the State may determine, every alternate section of land designated by 
odd numbers, to the amount of five alternate sections per mile on-each 
side of said road; but in case it shall appear that the United States 
have, when the lines or route of said roads are definitely located, sold 
any section or part thereof, granted as aforesaid, or that the right of 
pre-emption or homestead settlement has attached to the same, or that 
the same has been reserved by the United States for any purpose what- 
ever. (14 Stat., 87.) 

These grants to railroads are present grants; when they take effect 
they operate eo instanti upon the lands within the granted limits. The 
grant is not held in abeyance to await the default of the settlers, but 
the title vests or does not vest at once; and so far as regards the land 
in which title does not vest at once, the claim of the company is at an 
end. . . . . . If the grant is a present one, and the title does not 
vest when the grant takes effect, it cannot vest afterwards. 

Tt was, I think, the intention of Congress that only such unoccupied 
lauds as were not held under any claim recognized by the government 
should pass under the grant. Grants to railroad companies must be 
strictly construed against the grantee (92 U. S., 733). See case of James 
F. Perkins v. The Central Pacific Railroad Company, decided by the De- © 
tae under date of 12th of December, 1882. (The Reporter, vol. 2, 
p ) : : | 


Thus it will be seen that the company’s title to the lands embraced in 
the grant attached to the road from the date of its definite location, 
March 7, 1867; but, as before stated, Turner’s entry was at such date 
intact upon the record, and remained so until September 30, 1872, when 
it was canceled for failure to make final proof ; and the tract being thus 
released from reservation, reverted co instanti to the public domain, and 
became subject to entry by the first settler. 

The rule laid down by the Department in the case of Chalkley Thomas 
_v. The Saint Joseph and Denver City Railroad Company (3 C. L. O., 
197), and which still invariably obtains, is that in cases where a forfeit- 
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ure has been declarea for abandonment, and the land has been disposed 
of under the ruling of your office, it is not competent for a claimant to 
show that the canceled entry was void, as such cases. are treated as res 
judicata. , 

Now, this is exactly the status of the vase at bar, as will be seen from 
the recital in the premises, Turner’s entry having been canceled for con- 
structive or virtual abandonment, and Graham’s entry having been 
allowed pursuant to the rules and regulations of your office, which ob- 
tained until the rendition of the Kniskern decision, and the promulga- 
tion of instructions thereunder. Such regulations will be found in their 
entirety in 2d’ Lester, p, 253, et sequentia, under the style and date re- 
spectively of No. “243 B,” April 18, 1864 (explanatory of the act of 
March 21, 1864), and “No, 244 B,” March 1, 1865 (supplemental to the 
former). 

Thus it appears in the light of the foregoing rules and regulations 
that Turner’s entry was regular in all respects, and hence prima facie 
valid. And as it was extant upon the record, both at the date of the 
grant and when the company’s right thereunder attached, I am clearly 
of the opinion that the land in question was excepted from the opera- 
tion of the grant, or, rather, that the same was not granted thereby. 

Hence any laches on Graham’s part was a matter to be considered 
solely between her and the government, of which it was not competent 
for the company to take advantage; because any defect that may have 
existed in Turner’s status could be questioned only by the government, 
and subsequently it was.cured by the remedial act of June 8, 1872 (17 
Stat., 333), as embodied in section 2308 Rev. Stat., which declares that 
the soldier’s services in the Army of the United States “ shall, in the 
administration of such homestead laws, be construed to be equivalent, 
to all intents and purposes, to a residence for the same length of time 
upon the tract so entered.” This section ratified the original entry, and 
rendered it complete. 

Your decision is accordingly affirmed. | 


ere) 


RAILROAD GRANT—CERTIFICATION—PATENT. 


JOHNSON v. ST. PAUL & Sioux Crry R. R. Co.* 


A certification to the State of Minnesota for the benefit of the Saint Paul and Sioux 
City Railroad Company does not convey title to land, as, under the act of March 
3, 1865, title can only be conveyed by patent. 

The party in interest having received no notice of the decision canceling his entry, 
and, therefore, having no opportunity for appeal, the decision cannot be treated 
as final. 


Commissioner McFarland to register and receiver, Worthington, Méinne- 
sota, March 23, 1883. 
IT am in receipt of a letter from C. F. Kellogg, esq., of Sterling Centre, 
Minn., isi i that patent may issue on homestead entry 1238 (F. C., 
* See 2 L. D., 498. 
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437) of George W. Johnson for NE. 4 of Sec. 5, 105, 27, The records 

of this office show that said entry was made December 8, 1863; that on 
March 22, 1866, it was canceled upon the records of this office, because 
at date of entry the land was withdrawn and reserved for the benefit 
of the Saint Paul and Sioux City Railroad, which was definitely located 
opposite said tract in June, 1857. Johnson enlisted in the Army after 
making the entry. His family, consisting of a wife and three children, 
remained upon the land. Johnson died in March, 1865, in the Army. 
In March, 1869, bis widow was allowed by the local officers to make 
final proof on the entry, there being no record on the local office tract- 
books of the cancellation of the entry by this office, March 22, 1866, 
although the register and receiver (successors of the officers who allowed 
final proof) report, May 2, 1870, that the letter of this office dated March 
22, 1866, is on file in the local office and bears this indorsement: “ John- 
son notified at Mapleton, May 12.” The land is within the 15-mile in- 
demnity limits by act of March 3, 1857, of the Saint Paul and Sioux 
City Railroad, and was certified to the State for the benefit of said road 
on March 7, 1872, having been previously selected August 1,1871. The 
certification of the land to the State did not convey title to the land, as 
under the act of March 3, 1865, title can only be conveyed by patent- 
(See Secretary’s decision of September 29, 1874, and December 2, 1875, 
in case of Saint Paul and Pacific Railroad, C. L. O., vol. 2, p. 134.) The 
certificate states that the land is listed in accordance with the require- 
ments of the acts of May 12,1864, and July 13, 1866, no reference being 
made to the act of March 3,1865. The Saint Paul and Sioux City Rail- 
road was definitely located opposite the land on June 18, 1857. On 
July 6, 1857, Solon B. Rumvill filed Pre. D.S. 7759 for the land in ques- 
tion, alleging settlement June 1, 1857. The land was withdrawn from 
entry March 14, 1857, but by letter of April 9, 1857, the register and 
receiver were directed to permit pre-emption settlements up to date of 
definite location. | 

Rumvill’s settlement, therefore, annulled the withdrawal of the land, 
and it was subject to entry at the date of Johnson’s application. The 
attempted cancellation of the entry not having been consummated by 
noting the same on the records of the local office, and the party in in- 
terest (Mrs. Johnson) evidently not having received notice of the action 
of this office, and, therefore, having no opportunity for appeal, the de- 
cision of March 22, 1366, cannot be treated as final. Said irregularities 
are suificient to bring the case within the exceptions to the general rule 
relative to reopening decided cases. (See Graham v. Hastings and 
Dakota Railroad Company, Reporter, vol. 2, p. 178.) 

The entry of Johnson will, therefore, be reinstated (for the purpose of 
issuing patent on same), subject to appeal by the Saint Paul‘and Sioux 
City Railroad Company, the resident attorney of which will be notified 
hereof by this office. 
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f 4 ‘ss RAILROAD GRANT—INDIAN RESERVATION. 
PHELPS v. NORTHERN Pac. R. R. Co. 


The grant (July 2, 1864) was a present one, and conveyed lands within the granted 
limits to which the United States had “full title, not reserved or otherwise ap- 
propriated, at the time the line of road is definitely fixed.” 

The act does not pass the lands ‘‘ reserved” or ‘‘ otherwise appropriated.” At the tine 
the grant to the company was made these lands were occupied by the Flatheads. 
They would not, therefore, pass by the grant. 

Every tract set apart for special uses is reserved to the government, to enable it to 
enforce them. And that was the character of the reserve of the Bitter Root Val- 
ley. The stipulation to extinguish the Indian title did not apply to those lands. 


Secretary Teller to Commissioner McFarland, January 22, 1883. 


T have considered the case of James Phelps v. Northern Pacific Rail- 
road Company, involving homestead entry No, 918, for the E 4 of the 
NE. 4, Sec. 32, and the W. 4 of the NW. 4, Sec. 33, T. 9 N., R. 19 W,, 
Helena, Mont., on appeal from the decision of your office holdin g said 
entry for Sauceliation as to the odd section and for approval as to the 
even. The case is a test one,'and a large number of others await the 
decision in this. | 

The first error assigned by counsel for Phelps (who appears also for 
the settlers generally in the Bitter Root Valley) is that your office erred 
in holding that said odd-numbered Section 33, 9, 19, constituted any 
portion of the land granted to the said railroad company. All the other 
assignments of error are involved in the first, and it will be necessary 
to consider only the first. 

Said sections are a part of the land situate in the Bitter Root Valley, 
mentioned in the treaty made with the Flathead nation of Indians July 
16, 1855, ratified by the Senate March 8, 1859 (12 Stat., 975). 

Article XI of the treaty provided that the Bitter Root Valley above 
the Lo-Lo Fork should be carefully surveyed and examined, and if it 
should prove, in the judgment of the President, to be better adapted te 
the wants of the Flathead tribe than the general ‘reservation provided 
for in such treaty, then such portions of it as might be necessary should 
be set apart as a separate reservation for said tribe. 

November 14, 1871, the President issued an order which recited that 
the Bitter Root Valley above Lo-Lo Fork had ‘“ been carefully surveyed 
and examined in accordance with the eleventh article of the treaty” 
above mentioned, and in the judgment of the President had proved 
‘‘not to be better adapted to the wants of the Flathead tribe than the 
general reservation provided for in said treaty,” and he ‘therefore 
ordered and directed that all Indians residing in said Bitter Root Val- 

ley be removed, as soon as practicable, to the reservation provided for 
in the second article of said treaty.” 

June 5, 1872, Congress passed an act (17 'Stat., 226) providing for the 
removal of said Indians from the Bitter Root Valley to the Jocko reser- 
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vation mentioned in said treaty. Section 2 of the act declaret’ that the 
lands in the Bitter Root Valley lying above the Lo-Lo Fork should be: 
surveyed as soon as practicable, “as other public lands of the United 

- States are surveyed;” and that “said lands shall be open to settlement 
and shall be sold in legal subdivisions to actual settlers only ..... 
in quantities not exceeding 160 acres to each settler, at the price of 
$1.25 per acre.” It provided for the. reservation of the sixteenth and 
thirty-sixth sections for school purposes, and of lands for town sites. 
None of the lands were to be opened to settlement under the homestead 
and pre-emption laws. Out of the first moneys arising from the sales 
$50,000 was to be set apart for the use of the Flatheads. No more than 
fifteen townships of the lands so to be surveyed were subject to the 
provisions of the act. | 

Section 3 provided that any of said Indians, being the head of a family 
or twenty-one years of age, residing upon and cultivating any portion - 
of said lands, should be permitted to remain in said valley and pre-empt 
without cost,the land so occupied, not exceeding 160 acres to each In- 
dian, for which patent should issue, without power of alienation, upon 
condition that the Indian should give notice of his intention to abandon 
his tribal relations and remain in the valley. | 

The act of February 11, 1874 (18 Stat., 15), extended the benefit of 
the homestead act to settlers in the Bitter Root Valley. 

In 1872 the Hon. James A. Garfield, at the request of the Secretary 
of the Interior, went to the Bitter Root Valley for the purpose of making 
arrangements to remove the Flathead Indians to the Jocko reservation. 
He made an agreement in writing, August 27,1872, containing numerous 
provisions as to such removal. The agreement was executed by him- 
self as special commissioner, and by the second and third chiefs on the 
part of the Indians; but Charlot, the first chief, declined to sign the 
agreement. | 

In reply to a special inquiry recently made by this Department to 
the Commissioner of Indian Affairs, as to the removal of said Indians 
from the Bitter Root Valley, it appears that the Garfield agreement has 
been only partially performed, either on the part of the government or 
of the Indians, and the latest information in possession of the Indian 
Office, contained in a report made by Inspector Pollock, October 12, 
1880, was to the effect that between 300 and 400 Flathead Indians were 
then residing in the Bitter Root Valley, under Chief Charlot, and that 
104, under Chief Arlee, had removed, under the Garfield agreement, to 
the Jocko reservation, joining other Flathead Indians already there 
under the treaty. 

Quite a large number of patents have been issued to individual In- 
dians for lands in the Bitter Root Valley, but have not been delivered, 
because the Indians declined to receive them, alleging as a reason that 
acceptance would dissolve their tribal relations. 
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February 21, 1872, the Northern Pacifie Railroad Company filed in 
your office a map of general route in Montana, and lands were with- 
drawn for the benefit of the grant. (A map of general route had also 
been filed August 13, 1870.) 

The grant (July 2, 1864, 13 Stat., 365) was a present one, and conveyed 
land within the granted limits to which the United States had “full 
title, not reserved, sold, granted, or otherwise appropriated, and free 
from pre-emption, or other claims or rights at the time the line of said 
road is definitely fixed.” 

It is claimed by counsel for the company that if the lands became 
public lands prior to February 21, 1872, they passed by the grant. It 
is not necessary to controvert such claim. 

It is only necessary to refer to the citations already made to show that. 
the lands in the Bitter Root Valley were not public lands free from 


_ “other claims or rights” at the time of filing such map, but had been 


otherwise appropriated. 

The Flatheads might have continued to occupy the valley for all time 
if after a careful survey and examination thereof above the Lo-Lo Fork 
it proved, in the judgment of the President, to be better adapted to their 
wants than the general reservation provided for in the treaty. If that 
should be the judgment of the President, theu such portions of the valley 
as should be found necessary were to be ‘set apart as a separate reser- 


vation for the said tribe.” And no portion of said valley above said fork 


was to be open to settlement until after such examination had and “the 
decision of the President made known.” The.act does not pass the lands 
‘‘reserved” or “otherwise appropriated.” At the time the grant to the 
company was made these lands were occupied by the Flatheads. All 
or portions of them were quite likely to become a permanent Indian 


reservation. By the treaty they were expressly reserved for that pur- 


pose, or until the question should be determined; and settlement upon 
them was prohibited. They would not, therefore, pass by the grant, 
(Leavenworth, L. & G. Railroad Company v. United States, 92 U.S., 733.) 

The executive order, made before. the filing of the map of route, found 
the lands in the reserved condition before stated, oecupied by the In- 
dians, and ordered their removal as soon as practicable. It directed 
an appraisal of substantial improvements made by Indians, such as 
fields inclosed and cultivated, and houses erected. It further ordered 
that after such removal the Bitter Root Valiey aforesaid should be 
opened to settlement; and that any Indians residing in the valley who 
desired to become citizens and to reside on the lands then occupied by 
them, not exceeding in quantity the amount allowed under the home- 
stead and pre-emption laws, should be permitted to do so, provided 
such intention was declared by the 1st day of January, 1873. 

The effect of the order was not to extinguish the Indian title. It re- 
served to the Indians a preference right to the lands, upon conditions, 
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not to be determined until after the time the company filed its map of 
route. The condition of the Bitter Root Valley was substantially un- 
changed when Congress at a time subsequent to the filing of the map 
of route, obviously regarding all the lands in that valley and the rights 
of the Indian thereto as a proper subject of legislation, as a subject. 
pending and not settled, proceeded to make ample provision for the 
rights of the Indians therein, and for the removal therefrom of such as 
were not disposed to remain, and for a disposition of all of the lands 
without recognition or reservation of odd sections or of the grant to the 
Northern Pacific Company in any manner whatever. 

The only further question pecessary to be considered is as to the © 
effect of the stipulation in the granting act relating to the extinguish- 
tnent of Indian titles. 

The acts of Congress of June 5, 1872, and of February 11, 1874, be- 
fore cited, were passed after the filing of map of general route in Mon- 
tana. These acts, as before stated, provide for a disposition of all the 
lands in the valley, and for the raising of a trust fund therefrom for 
the benefit of said Indians. The right of the company to the lands or 
any part thereof is nowhere expressly recognized. 

J do not mean to be understood as asserting that it is always neces- 
sary to make express mention of lands in order to prevent them from 
passing by a granting act which apparently coversthem. The question 
of reservation is, however, one of intention. .The price of the lands to 
be sold is fixed at the single minimum; and other provisions are incon- 
sistent with an intention on the part of Congress to extinguish the In- 
dian title for the benefit of the railroad grant. 

Your office has given this construction to the acts. In a letter ad- 
dressed, April 30, 1874, to L. B. Lyman, esq., the Acting Commissioner 
Says: 

Under the act of June 5, 1872, the lands . . are not sub- 
ject to the withdrawal for the Northern Pacific Railroad Company, and 
can only be disposed of in the manner prescribed in that act to actual 
settlers at $1.25 per acre. 


In a letter addressed to the register and receiver at Helena, Mont., 
July 18, 1874, the Commissioner says: 

All sections, odd and even, opened for settlement by act approved 
June 5,1872, . . . . . are subject to pre-emption and homestead . 
entry. Settlers may file on odd in the same manner as on even sec- 
tions. 

Your office seems to have acted upon such construction for several 
years, and until the decision of the late Commissioner Williamson in 
the case of Martin, decided July 24, 1880, and in a few months after- 
wards in the case of Phelps, now under consideration. 

The decision in Martin’s case (which was followed by the Commis- 
sioner in the present case) was made upon the authority of Hogland v. 
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the Northern Pacific Railroad Company (5 C L. O., 107). The situa- 
tion of the lands under consideration in that case as to the Indian claim 
or right is clearly distinguished from that ot the lands now under con- 
sideration ; nor had such lands been the subject of legislative enact- 
ments by the aid of which we are the better enabled to arrive at the 
legislative intention. The right of the Indians to the lands under con- 
sideration in Hogland’s case was that of occupancy under the aboriginal 
title, and it was held that the extinguishment of that right was but giv- 
ing effect to the stipulation in the last clause of section second of the 
granting act, to the effect that the United States should, as rapidly as 
was consistent with public policy and the welfare of the Indians, extin- 
guish the Indian titles to the lands donated. This stipulation cannot 
be held to apply to permanent Indian reservations, nor to lands which 
had been reserved before the grant was made, as we have seen these 
lands were. It applied only to the lands clearly granted. 

In construing a public grant, as we have seen, tlie intention of the 
grantor, gathered from the whole and every part of it, must prevail. If 
on examination there are doubts about that intention, or the extent of the 


grant, the government is to receive the benefit of them .—Leavenworth 
Railroad Company v. United States (supra), 746. 


In the case last cited the Indian title to the lands there in question was 
extinguished between tle time of the passage of the act making a pres- 
ent grant and the filing of the map of definite location, and it was held 
that the lands did not pass by the grant. In that case, however, the 
provision for the extinguishment of the Indian title was in an act other 
than the one making the grant, and the acts had no necessary connec- 
tion, although passed on the same day. I think, however, that the 
principle is applicable to the case under consideration. After referring 
to the stipulation on the part of the government to extinguish the In- 
dian title in the case of the grant to the Union Pacific and roads there- 
with connected, the court said: ‘This was necessary, although their 
roads ran through territory occupied by wild tribes; but this (the Leav- 
enworth) passed through a reservation secured by treaty and occupied 
by Indians (the Osages) at least partially civilized.” 

Tf the lands in the Bitter Root Valley had passed by the grant, the 
government could not have fulfilled its agreement with the Flatheads 
in case the President found that those lands were better adapted to their 
uses than the Jocko reservation. 

Referring again to the case last cited, the court uses this language: 
‘¢ Hivery tract set apart for special uses is reserved to the government, 
to enable it to enforce them.” And that was the character of the re- 
serve of the Bitter Root Valley. The stipulation to extinguish the 
Indian title did not apply to those lands. 

I am of the opinion that the lands in question did not pass to the 
Northern Pacific Railroad Company under its grant, nor subsequently 
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upon extinguishment of the Indian title, and therefore reverse the de- 
cision of your office wherein it holds that the land in the odd- numbered 
section is not subject to entry. | 

The facts recited show that some obstacles present themselves in the 
way of awarding lands to settlers in the Bitter Root Valley. Fifty-one 
patents to Indians are now outstanding, but not delivered, for the rea- 
son before stated. A large number of the Flatheads are still residing 
in the valley, and may have initiated claims by giving notice required 
by section 3 of the act cited and by residing upon and cultivating Jands 
for which patents have not yet been issued to them. 

Great care should be exercised that there may be no interference in 
respect to the patents already issued, and that all rights which the In- 
dians may have to lands actually occupied by them may be properly 
regarded. | 

In the case of James Phelps, under consideration, there seems to be 
-no adverse claim except that of the railroad company herein considered ; 
his entry should therefore be allowed. 
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RAILROAD GRANT—LANDS EARNED BY CONSTRUCTION. 
WISCONSIN CENTRAL R. R. Co. 


There is no question that the road was entitled to alternate sections so soon as pro- 
gressive sections of the road are completed. The company is entitled tothe lands 


earned by the construction of its road prior to the expiration of its grant. 
Sd 


_ Secretary Teller to Commissioner McFarland, October 2, 1882. 


I herewith inclose letters from W. K. Mendenhall, esq., dated re- 
spectively February 20, and September 18, 1882, on behalf of the Wis- 
consin Central Railroad Company, in which a request is made for the 
patenting of lands earned by the construction of that railroad prior to. 
the expiration of the grant. 

By your letter of the 30th of Mareh ultimo, it appears that the road 
has received 575,814.56 acres; and that the lists ready for submission 
for approval contain 23,57 8.08 acres; and that these two amounts will 
fall short. of the number of acres earned by the construction of 231 
miles of road completed prior to December 31, 1876. 

In the matter of the grant to the Wisconsin Central Railroad, there 
is no question that the road was entitled to alternate sections so soon 
as progressive sections of the road should be completed. That being 
the case, I see no reason why the list mentioned in your letter should — 
not be submitted to me for approval, and you are directed accordingly. 
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RAILROAD G@RANT—OVERLAPPING LIMITS. 
ALABAMA & CHATTANOOGA R. R. Co. ET AL. 


The lands within the overlapping or conflicting 15 miles or indemnity limits of the 
two lines of road authorized by the same act, one of which has never been con- 
structed, should be approved and certified to the governor of the State of Ala- 
bama for disposal by the legislature of the State in accordance with the condi- 
tions of the trust as expressed in the grautiug act. 

It is for the State to determine what lands or proceeds of lauds the Alabama and 
Chattanooga Railroad Company shall receive under the grant. 

The Department has not the authority to direct the State in this matter; for all the 
directions and conditions that Congress saw fit to give to and impose upon the 
State are expressed in the act. 


Secretary Kirkwood to Commissioner McFarland, July 20, 1881. 


I have examined your report of the 16th instant, accompanying @ 
list of lands selected by F. Y. Anderson, as agent of the State of Ala- 
pbama, within the indemnity limits of the Alabama and Chattanooga 
railroad, and claimed as inuring to the Alabama and Chattanooga Rail- 
road Company under the acts of Congress approved respectively June 
3, 1856 (11 Stats., 17), and April 10, 1869 (16 Stats., 45). 

The list was rejected by the register of the United States Land 
Office at Huntsville, Ala., March 8, 1881, without stating any reasons 
therefor ; whereupon the said Anderson, as agent of the State and Com- 
pany appealed to your office. 

You report as follows: 

Ist. That the lands were withdrawn from disposal by teiegrams of 
June 19 and letters of June 20, 1856, addressed to registers and receivers 
in said State. 

2d. That a map of definite ication of the Coosa and Chattooga 
‘River railroad, from Gadsden, Ala., to the Georgia State line, through 
the Chattooga Valley, a distance of about 40 miles, was filed in your © 
office September 20, 1858. 

3d. That no portion of the projected road thus located was ever con- 
structed; that no existing corporation having any relation to this line 
is known to your office; and that there has been no declaration of for- 
feiture of the grant of 1856 or 1869 to aid in the construction of this 
projected or contemplated road.. 

4th. That a map of definite location of the northeast and southwest 
Alabama and Wills Valley railroads, in connection (now by consolida- 
tion under State law the Alabama and Chattanooga Railroad) from the 
Mississippi State line to the Georgia State line, through the Wills and 
Lookout Valleys, was filed in your office November 29, 1858. 

oth. That the last-named road has been completed, and that no for- 
feiture of the grant to aid in its construction has ever, in any manner, 
meen declared. 
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Gth. That a portion of the lands selected as aforesaid, lie within the 
overlapping or conflicting 15 miles or indemnity limits of the two lines. 
of roads located as above set forth. 

Under this state of facts you submit, for my opinion, the question 
whether the indemnity selections should be certified to the Alabama 
and Chattanooga Railroad Company. 

The act of April 10, 1869, revived and renewed the grant of 1856 to 
the State of Alabama to aid in the construction of the two roads defi- 
nitely located as aforesaid. The first section of the act of 1856 pro- 
vided. that the lands thereby granted should be exclusively applied in 
the construction of that road for and on account of which the same 
were granted, and that they should be disposed of only as the road 
progressed. 

The third section provided that the lands granted by the act to the 
State should be subject to the disposal of the legislature thereof, for 
the purposes aforesaid, and for no other. 

The fourth section provided the manner in which the State should 
dispose of the lands; that is to say: 

That a quantity of land, not exceeding one hundred and twenty sec- 
tions for each of said roads, and included within a continuous length 
of twenty miles of each of said roads, may be sold, and when the gov- 
ernor of said State shall certify to the Secretary of the Interior that 
any twenty continuous miles of any of said roads is completed, then 
another quantity of land hereby grauted, not to exceed one hundred 
and twenty sections for each of said roads having twenty continuous 


miles completed as aforesaid, . . . . may be sold, and so on, 
from time to time, until said roads are completed. 


Thus it is seen that the grant is to the State to aid in the construc- — 
tion of said roads; that the State is, therefore, simply the trustee to 
dispose of the lands, for the benefit of the several roads, in the manner 
prescribed by Congress. : 

It is also clear, from your report, that the precedent Sonditione to the 
right or authority of the State to dispose of the lands granted in aid 
of the Alabama and Chattanooga Railroad have been performed. 

The first section of the act of 1856 further provided that it should be 
lawful for any agent or agents to be appointed by the governor of the. 
State to select the indemnity lands, subject to the approval of the Sec- 
retary of the Interior, and that the lands so selected should be held by 
‘the State of Alabama for the use and purpose of the grant as aforesaid. 

Tt follows, therefore, that any proper selections of indemnity should 
be approved and certified to the governor of the State of Alabama for 
disposal by the legislature of the State, in accordance with the condi- 
tions of the trust as expressed in the granting act. | 

It seems to me that itis for the State to determine what lands or pro- 
ceeds of lands the Alabama and Chattanooga Railroad Company shall 
receive under the grant, and that this Department has not the authority 
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to direct the State in this matter, for all the directions and conditions 
that Congress saw fit to give to and impose upon the State are expressed 
in the act. 

' I therefore hold that indemnity selections made by lawful authority 
of lands inuring to the State under the grant of 1856, as revived and 
renewed by the act of 1869, should be properly listed and forwarded to 
this Department for approval and certification to the governor of the 
State of Alabama. 


i 


RAILROAD GRANT—PARTITION BY THE STATE. 
ALABAMA & CHATTANOOGA R. R. Co. 


Where several roads intersect at a common point, their entire respective interests 
must enter into consideration in making partition. 

This partition is the duty of the State, and the General Land Office is not called upon 
to act in the absence of a proper request for certification, nor tolay down rules 
for such partition, further than to say that any adjustment by the State authori- 
ties which shall give to each only what is legally due will be recognized and car- 
ried into certification when presented. 


Seeretary Teller to Commissioner McFarland, December 29, 1882. 


J inclose for your information, and such consideration as may be re- 
quired, a letter of 27th instant from M. D. Brainard, esq., submitting 
various questions and asking definite instructions in the matter of the 
right of the Alabama and Chattanooga Railroad Company under the 
ruling made 21st instant touching the overlapping or common limits of 
certain roads in Alabama. : 

Deeming the decision referred to sufficiently explicit, and in the ab- 
sence of any suggestion of doubt from you as to its practical execution, 
I forbear to add at this time any instructions further than to remark 
that the term moiety was intended in its true sense to indicate equal 
division as between any two roads having equal right and common 
limits. Where sevefal roads intersect ata common point, their entire 
respective interests must enter into consideration in making partition, 
This partition is, however, the duty of the State, and you are not called 
upon to act in the absence of a proper request for certification, nor to 
lay down rules for such partition, further than to say that any adjust- 
ment by the State authorities which shall give to each only what is 
legally due will be recognized and carried into certification when pre- 
sented. 
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RAILROAD GRANT—PRIVATE CLAIM—CONFLICT. 
SOUTHERN Pac. R. R. Co. 


The lands in question were at the date of the grant within a survey of the Tajanta 
Rancho, and were patented to the railroad company in 1876 under the rulings 
then in force. . 

As the company has sold the land, neither justice nor good policy require the inter- 
vention of the government to disturb the title conveyed, although under subse- 
quent decisions the lands aré held to be excluded from the grant. 


Secretary Teller to Commissioner McFarland, December 8, 1882, 


I have considered your communication of 7th August last recommend- 
ing the institution of suits to vacate patent issued in favor of the South- | 
ern Pacific Railroad Company, March 29, 1876, to the following described 
lands, in Los Angeles district, California: Lots 1 and 2 of Sec. 33, 2 8., 
13 W.; SE. 4 of SE. 4 Sec. 5,3 S.,13 W.; Lots 1, 2,3, and 4 Sec. 9,3 58., 
13 W.; NE. 4 of SH. 4 and lot 3, Sec. 17, 3.8., 13 W., San Bernardino 
meridian. | 

These tracts were in 1871 within a survey made in 1868 of the claimed 
Tajauta Rancho, and it is claimed that:they are therefore excluded 
from the railroad grant under the Newhall-Sanger decision (2 Otto, 
761), - 

It was held, however, by Mr. Secretary Delano, February 21, 1872 © 
(1 C. L. L., 548), that the survey was unauthorized, end he had no juris- 
diction to approve it, on account of a previous survey of 1858, which had 
become final by proper publication withoct objection under the act of 
June 14, 1860 (12 Stat., 33). This final survey did not embrace these 
Jands, and the same were regarded as publie lands properly inuring to 
the grant at the date of patent. The issue of such patent was not, there- 
fore, inadvertent, although my ‘predecessor, Mr. Secretary Schurz, in 
the subsequent case of Henry J. Dull (2 C. L. L., 944), held that the 
pendency in this Department of proceedings on the latter survey oper- 
ated to exclude the lands within its limits from the railroad grant. 

It is shown that the patents were issued advisedly under rulings in 
force, and it is further shown that the company has sold the lands. 
Under these conditions, even were it reasonably certain that the de- 
cision made subsequently to such issue was grounded upon a better 
construction of law (a point not necessary to decide), I am of the opin- 
ion that neither justice nor good policy requires the intervention of the 
government to disturb the title conveyed. 
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RAILROAD GRANT—CONSTRUCTION OF ROAD. 
St. PauLt M. & M. Ry. Co. 


Although the greater portion of the lands in question lie opposite portions of the 
road which were not completed within the time required by the granting act, 
the Department is estopped by the decision of the United States snpreme court 
in the case of Schulenberg v. Harriman from refusing to permit the list of lands 
to go to patent merely on account of the failure of the company to complete the 
sections of road within the time prescribed. 


Secretary Teller to Commissioner McFarland, April 3, 1883. 


On December 30, 1882, the Department referred to you a letter of 
Messrs. Curtis & Burdett in relation to a certain list of selections of 
land on account of the grant to the Saint Paul and Pacific, Saint Vin- 
cent extension, now the Saint Paul, Minneapolis and Manitoba Railway 
Company, which had received the approval of my predecessor, Mr. 
Kirkwood, with directions that you submit to the Department the pro- 
posed amended list for approval, with all other papers on file in your 
office pertaining to the case, as requested by the letter of the attorneys 
of the road. 

On the 15th of January last, in accordance with this direction, you 
inclosed the said list of 6,273.68 acres and papers, stating that you “had 
not been officially advised of Secretary Kirkwood’s decision of any of 
the questions raised before him as to the issuance of patent in this case,” 
and that “the major portion of the lands described in said list desired 
to be patented lie opposite to portions of said railroad which were not 
completed within the term required by the granting act.” 

I have been informed that Secretary Kirkwood, after informally or- 
dering suspension of action on the list approved by him, disposed of all 
the objections raised by Mr. G. B. Hdmouds’s letter of September 9, 1881 
(concerning the lands which he states were about to be patented to the 
Saint Paul, Minneapolis and Manitoba Railway Company), excepting 
the one relating to indemnity selected for lands lost within the granted 
limits of the railroad through the operation of the swamp-land grant to 
the State of Minnesota, and upon which he did not reach a conclusion. 

As to the information which vou deem proper to give with regard to 
the major portion of the lands described in said list, that “they lie op- 
posite portions of said railroad which were not completed within the 
term required by the granting act,” [ have to say that I am estopped 
by the decision of the United States supreme court in the case of Schu- 
lenberg v. Harriman (21 Wall., 44) from refusing to permit such list to 
go to patent merely on account of the failure of the company to com- 
plete the sections of road affected within the time prescribed. Besides, 
I question whether i am empowered, under the well-settled practice of 
this Department, to set aside, by my own volition, without sufficient 
and controlling reasons, a list of selections formally approved by a for- 
mer Secretary. 
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Under date of the 28th ultimo, Messrs. Curtis & Burdett request that 
the list of 6,273.68 acres be returned to them, and that the list of selec- 
tions for indemnity approved by Secretary Kirkwood be patented, omit- 
ting the tracts selected in lieu of lands lost to the road by reason of the 
swamp grant. They also state that they do not by this intend to sur- 
render any rights the company may have acquired by reason of the ap- 
proval of the list by Secretary Kirkwood of the lands withdrawn from 
consideration at the present time by the Department. 

You are directed to patent the lands certified by Secretary Kirkwood, 
omitting from the list, however, the 6,273.68 acres which were selected 
in lieu of lands lost by reason of the swamp grant. 


RAILROAD GRANT—CONFLICTING PRE-EMPTION CLAIM. — 
HazEL v. ST. Paut & Sioux City R. R. Co. Er AL. 


Although it is held that the burden of proof is upon him who alleges that a tract 
within the granted limits is excepted from a railroad grant, yet, as a pre-emption 
filing is prima facie evidence of a valid right, it follows that a pre-emption filing 
makes a prima facie case in favor of the pre-emption claimant, and shifts the bur- 
den of proof from him, and in the absence of evidence to rebut the presumption 
raised by his pre-emption filing the validity of his pre-emption claim must be 
deemed to be established and his entry must be approved. 


Commissioner McFarland to register and receiver, Worthington, Minne- 
sota, October 10, 1881. 


Referring to final homestead entry No. 4942, dated January 16, 1878 
(original 8602, January 3, 1873), in the name of Hugh C. Hazel, cover- 
ing the NE. 3 Sec. 21, T. 105, R. 27, I have to state that the tract is 
unoffered land and is within the 20 mile indemnity limits of the addi- 
tional grant by the act of May 12, 1864, for the Saint Paul and Sioux 
City Railroad Company, the withdrawal for which became effective 
July 20, 1864. Itis also within the 10-mile limits of the grant by the 
act of July: 4, 1866, for the Southern Minnesota Railroad Company, the 
right of which attached November 29, 1866. 

Hugh C. Hazel filed D. 8S. No. 12091 for the tract May 9, alleging set- 
tlement March 1, 1862. January 3, 1873, he made homestead No. 8602, 
and on January 3, 1878, he submitted final homestead proof, showing 
settlement on the land at the date of his entry, and continuous resi- 
dence and cultivation from that time to the date of his proof. Thereis 
no pre-emption proof in the case, and as the land was withdrawn for 
railroad purposes at the date of his entry, he is not entitled to the 
same, unless he has a prior claim based on his pre-emption filing. 

Prior to the act of July 14, 1870 (16 Stat., 279), pre-emptors on un- 
offered land were not required to make proof and payment until the 
lands were offered. Said act required such pre-emptors to make their 
proof within eighteen months after-the date prescribed for filing their 
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declaratory notices had expired, and where said date had elapsed before 
the passage of the act, they were to have one year after the passage 
thereof to make such proof. The resolution of March 3, 1871 (16 Stat., 
§01), allowed said parties twelve months’ additional time to make their 
proof and payment. , The act of May 9, 1872 (17 Stat., 88), allowed 
persons who had pre-emptions on the public lands in Minnesota one 
year in addition to the time then prescribed by law within which to 
make their proof and payment. The party, therefore, appears not to 
have been in default as to proof and payment at the time he made his 
entry, and he, therefore, had the right to transmute his filing to a 
homestead entry, if he had pompnes up to that time with the pre-emp- 

tion law. 

If Mr. Hazel had a valid pre-emption claim to the land from the time 
of filing his declaratory statement down to the time of making his 
homestead entry, the land was clearly excepted out of the grant. 

It is held that the burden of proof is upon him who alleges that a 
tract within the granted limits is excepted from a railroad grant. It 
was also decided by Secretary Schurz, in Vincent v. Saint Joseph and 
Denver City Railroad Company (4 C. L. O., 44), that a pre-emption 
filing is prima facie evidence of a valid right. It consequently follows 
that the pre-emption filing of Mr. Hazel made a prima facie ease in his 
favor and shifted the burden of proof from him, and in the absence of 
evidence to rebut the presumption raised by his pre-emption filing the 
validity of his pre-emption claim must be deemed to be established, and 
his final entry .must be, and hereby is, held for approval for patent. 
You will so advise him and the proper representative of the Saint Paul 
and Sioux City Railroad Company. . The Southern Minnesota Railroad 
Company will be advised from this office. 


Cee] 


RAILROAD GRANT—WITHDRAWAL—PRE-EMPTION CLAIM. 
TREPP v. NORTHERN Pac. R. R. Co. 


A pre-emption claim (not since abandoned), attaching to a tract in an odd-numbered 
section inthe “granted” limits at the date of the withdrawal made upon the 
filing of amap showing the general route of the road, excludes said tract from 
the withdrawal and from the grant. 

The failure of a pre-emption claimant to file ‘in time” on such a tract, but who 

afterwards asserts his claim, it being for ‘‘ nnoffered” land, does not defeat his 

claim, except where another settler on the same tract has filed and complied with 
the law. 

_ Tracts to which valid pre-emption claims attached when lands were withdrawn for 
the road, or at its definite location, cannot pare under the grant if the pre-emption 
slairant asserts his right. 

The Department decision in Serrano v. Souter Pacific Railroad Company was erro- 
neous. 


Secretary Kirkwood to Commissioner McFarland, December 17, 1881. 


On the 25th ultimo I instructed you verbally to suspend the execu- 
tion of my decision of the 8d of October, 1881, in the case of Martin 
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Trepp v. The Northern Pacific Railroad Company, in order that I might 
give the case further examination upon the questions of law involved 
therein. 

The decision of October 3, 1881, was sas an affirmance of the de- 
cision of your office following le precedent of the Department in the 
spa of Serrano v. Southern Pacific Railroad Company, decided July 2, 

879 (6 C. L. O., v. 93), and under the circumstances the main ques- 
a of law involved did not receive the critical examination and care- 
ful consideration that they otherwise would; for to reverse the decision 
of your office involved the reversal of a rule adopted by my predeces- 
sor. Upon a careful re-examination of the case, however, I am con- 
vinced that the rule in the Serrano case was erroneous, and hence that 
jt was an error to hold that the failure of Trepp to file his declaratory 
statement for the land in contest within the statutory period, and the 
intervention of the withdrawal for said Northern Pacific Railroad Com- 
pany after the expiration of said period and before Trepp filed, worked 
a forfeiture of the latter’s claim. 

The material facts are that plat of township embracing tract in ques- 
tion was filed in local office at Helena, Mont., September 18, 1869; that 
Trepp settled as pre-emptor September 15, 1871; that he was a quali. 
fied settler; that he filed declaratory statement for said tract July 3, 
1878, more than three months after settlement (Sec. 2265 Rev. Stat.).; 
that he proved up his claim and entered the land August 10, 1878; that 
it is found, and, asI understand, it is not questioned, that Trepp per- 
formed all the requirements of the pre-emption law except as to filing 
in time, and that with this exception his claim is valid in all respects; 
that the tractis within the limits of a withdrawal made under authority 
of said act of 1864 (13 Stats., 365) for the benefit of said company, by 
letter of the Commissioner of the General Land Office, by direction of 
the Secretary, under date of April 22, 1872, received at local office 
May 6, 1872, upon map of general route filed with the Secretary and 
approved by him February 21, 1872; that this letter withdrew the odd 
sections within the forty-mile init on each side of the line of general 
route; that the tract is within the forty-mile or granted limits as shown 
by said map of general route on file in the General Land Office, upon 
which the withdrawal was made, and that the road opposite the land 
has not been definitely located. 

Of course it will be admitted that the title to land within this with. 
drawal has not absolutely vested in the company beyond revocation by 
Congress wherever the line of the road has not been definitely located 
and constructed (see sections 3, 6, and 20, act of July 2, 1864, 13 Stats., | 
365), and it is not certain that the road will ever be definitely located or 
built over the line of the general route; but it is a fact that no change 
of route has been made, and that the withdrawal of 1872 remains intact 
and in full force; hence it must be assumed that the company claims 
all rights to which it is ontitled by virtue of the filing of the map of | 


382 DECISIONS RELATING TO THE PUBLIC LANDS. 


general route and the withdrawal in accordance therewith. The case 
should, therefore, be treated as if thecompany had a valid claim to such 
odd sections within the granted limits as are not excepted from the 
‘grant; in other words, that all rights intended by the act of 1864 to 
be secured to the company upon the filing of a map of general route, 
remain unimpaired. 

The sixth section of the granting act of 1864 (13 Stats., 369) provides 
as follows: 

That the President of the United States shall cause the land to be 
‘surveyed for forty miles in width on both sides of the entire line of said 
road, after the general route shall be fixed, . . . . . andthe odd 
sections of land hereby granted shall not ‘be liable to sale, or entry, or 
pre-emption before or after they are surveyed, except by said company 
as provided in this act, but the provisions of the act of September, eighteen 
hundred and forty-one, granting pre-emption rights, and "he acts amend- 
atory thereof, . . . . . shall be, and the same are hereby, ex- 
tended to all other lands on the line of said road, when surveyed, ea 

cepting those hereby granted to said company. 

I have underscored words above which seem to me to have significant 
bearing upon the question in the case. 

The first observation upon this section is, that while it does not in 
terms direct the Secretary of the Interior to withdraw lands for the bene- 
fit of the company, the duty avd authority te do so are clearly implied, 
The map of general route being filed, the lateral limits of the grant 
thereby appear. The odd sections granted by the act are not thereafter 
liable to sale, entry, or preemption. There is no way, therefore, to pre- 
vent disposal or entries of the granted land except by giving notice of the 
limits of the grant and directing the local officers to make no disposi- 
tion of the granted lands within those limits. It has been held by the 
Department that upon acceptance of map of general route by the Sec. 
retary, a withdrawal of the odd sections took place eo instanti, by force 
of the sixth section of the statute itself(1C. L. L., 377); nevertheless, 
orders of withdrawal were deemed necessary to avoid confusion and to 
protect both settlers and the company, and there can be no question of 
the authority to make such withdrawal. 

If, however, any question that executive authority existed to make 
the withdrawal of April 22, 1872, arises in the mind of any one, refer- 
ence to section 2281 Rey. ‘Stat, and to the decision of the supreme 
court in Wolcott v. Des Moines Co, 5 Wall., 681, will settle it affirma- 
tively. This certainly puts the case on its firmest grounds in favor of 
the company, and in wy opinion on the correct basis. 

Now let us see whether the company has any just claim of right to 
Trepp’s land, or whether Trepp’s entry ought to be canceled by reason 
of anything in said act of 1864, or the recited proceedings thereunder, 

In the first place the legislative withdrawal which oce urred upon the 
acceptance of the map of general route February 21, 1872, or the exec- 
utive withdrawal of April 22, 1872, embraced and attached only to the 
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odd sections “ granted” by act of 1864. The withdrawal was limited 
to such by the express language of the sixth section: ‘‘ And the odd 
sections of land hereby granted shall not be liable to sale,” ete., and the 
provisions of the pre-emption law ‘shall be and the same are hereby 
extended to all other lands on the line of said road, when surveyed, ex- 
cepting those hereby granted to said company,” 1s the language of tue act. 

There was no legislative withdrawal aud no authority for executive 
withdrawal, therefore. of other lands than those granted by the act. It 
follows that the right of pre-emption could not be denied to any “other 
lands on the line of said road, when surveyed.” Now itis obvious that 
the withdrawal was to protect the company, and to preserve to it all 
lands to which its right might attach and vest upon definite location 
(LC. L. L. No..400, page 377). What those lands are, the third section of 
the act specifies. They are “every alternate section of public land, not 
mineral, designated by odd numbers, to the amount of twenty alternate 
sections per mile, on each side of said railroad line, as said a 
may adopt through the Territories of the United States 
whenever on the line thereof the United States have full title, nigh re- 
served, sold, granted, or otherwise appropriated, and free from pre- 
emption or other claims or rights at the time the line of said road is 
definitely fixed, and a plat thereof filed in the office of the Commissioner 
of the General Land Office.” | 

Clearly, the object of Congress, as expressed in the act, was to with- 
draw the lands intended to be granted upon the filing of the map of 
general route, so that they should maintain their existing status from the 
time of withdrawal to the time of filing map of definite location. Hence 
the condition of the land at date of withdrawal will determine whether 
it was granted or intended to be granted or not, and the withdrawal 
would attach to such Jands only as maintaining the same status to time 
of definite location would pass to the company under the grant. Now, 
if there was a pre-emption claim (not since abandoned) attaching to 
the land in question at the date of the withdrawal, it excluded the land 
from the withdrawal and from the grant as effectually as if the map of 
definite location had been filed and accepted at the same time as and 
instead of the map of general route. 

Trepp’s was such a claim, unless his failure to file in time defeated it. 
That such failure on unoffered land does not defeat nor forfeit a pre- 
emption claim, except in case wherein another settler on the same tract 
has filed and otherwise complied with the conditions of the law, seems 
to me to be firmly settled by the supreme court and this Department, 
aS it is possible to settle anything, as will presently be shown. But if 
it were an original proposition such would necessarily be the conclusion. 
Section 2265 Rev. Stat. provides that every claimant under the pre- 
emption law for unoffered land shall make known his claim in writing 
_ to the register of the proper land office within three months from set- 

tlement, etc., “otherwise his claim shall be forfeited and the tract 
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awarded to the next settler, in the order of time, on the same tract of 
land, who has given such notice and otherwise complied with the con- 
ditions of the law.” Section 2282 Rev. Stat. provides that nothing con- 
_ tained in the chapter relative to pre-emptions shall delay the sale of 

any of the public lands beyond the time appointed by the proclamation 
of the President. | 

Now, when it is considered that unoffered land cannot be entered at 
private entry or sale, and that settlement without filing within the time 
mentioned in section 2265 will not debar another settler from appro- 
priating the land, nor the government from selling it at public sale, 
there can be no possible reason for forfeiting a pre-emption claim be- 
cause of failure to file in time, nor for giving to section 2265 any other 
construction or meaning than its language clearly imports—that is, that 
the claim of a pre-emptor who ‘ fails to file the notice of his claim in 
. time shall be forfeited, and the tract awarded to the next settler,” ete. 
By limitation of the language itself the forfeiture and award is to the 
‘next settler.” 

It is a; well-known principle that the law does not favor forfeitures. 
To give any other construction to section 2265 than its language im- 
ports, would be in open violation of this wise rule and principle of law. 

It might be urged that this limitation would restrict the forfeiture and 
award toa pre-eniption settler; but such does not appear to be the law. 
For, in the first place, the section does not so express it; and, in the 
next place, section 2289 Rev. Stat., relative to homesteads, makes all 
lands that are subject to pre-emption subject to homestead entry. But 
whether the law limits the forfeiture to pre-emption settlers or not is of 
no consequence in determining this case. If the law is, that in case of 
failure to file declaratory statement in time the claim is forfeitable, and 
the tract subject to award only to a pre-emptor, let it be so adminis- 
tered. The executive duty is to execute the law. The responsibility 
for the law 1s with the law-making power. 

Again section 2281 Rev. Stat. provides that— 

All settlers on public lands which have been or may be withdrawn 
from market in consequence of proposed railroads, and who had settled 
thereon prior to such withdrawal, shall be entitled to pre-emption at the 
ordinary minimum to the lands ‘settled on and cultivated by them; but 
they shall file the proper notices of their claims, and make proof and 
payment as in other cases. 

This section was taken from the act of 27th March, 1854 (10 Stats., 
269), as amended by the second section of the act of July 14, 1870 (16 
Stats., 279). All I desire to remark upon the acts of 1854 and 1870 is 
that they were in force at the time of the grant to the company and 
when the land was withdrawn; that Trepp is undoubtedly entitled to 
their provisions as well as to the provisions of section 2281 Rev. Stat., 
and that all that that section requires is that the settler shall file anil 
make proof and payment as in other cases. 
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It follows, therefore, that if a failure to file or make proof and pay- 
“ment in time works no forfeiture of a claim in the absence of another 
subsequent settler on the same tract in other cases, it cannot under the 
act of 1854, as amended, and section 2281, which were unquestionably 
enacted for the protection of settler’s claims, and not for their destruc- 
tion. But this question was clearly and positively settled by the su- 
preme court in the case of Johnson v. Towsley (13 Wall., 72). That case 
has been so often referred to, quoted from, and applied in decisions of 
_ this Department, that it would seem supererogation to do more than 
refer to it; but I feel constrained to call attention to certain facts 
therein. 

Towsley settled June 15, 1858, and filed declaratory statement Feb- 
ruary 4, 1859. Johnson filed declaratory statement October 5, 1860, for 
same land. On September 20, 1862, the local officers allowed Towsley’s 
entry, and issued patent certificaté. Finally, upon appeal to the Secre- 
tary of the luterior, a decision was rendered July 11, 1863, in favor of 
Johnson, Afterwards Johnson entered the land and received a patent 
therefor. Upon these facts the court upheld Towsley’s title, and de- 
creed that Johnson, who was held to be the trustee of Towsley, should 
convey the title, which passed by patent to Towsley. I need not refer 
specially to the opinion of the court upon the question of the failure of 
Towsley to file in time. They held that it did not defeat his claim, 
because no other person, settler on the same tract, had given the notice, 
etc., before Towsley filed. But I desire to draw attention specially to 
the fact that the court held that Towsley’s claim was a valid pre-emp- 
tion claim, notwithstanding his failure to file in time, which point was 
fully considered ; and being a valid claim, which means that Towsley 
had made compliance with the law as the court construed it, the court 
decreed the title in bim. 

Now, let me ask, what is it that is excepted from the grant of the 
Northern Pacific Railroad Company? Whatis carved out of the grant 
by express language? What condition is land in which cannot pass 
under the grant? What, by every intendment of the act, should not 
. pass by the grant? 

The answer comes from the very language of the third section of the 
act itself. Land, odd sections, to which @ pre-emption claim attaches 
when the same is withdrawn for the benefit of the road, or at definite 
location, as above shown, cannot pass under the grant if the claim is 
not abandoned. ‘The land, in other words, must be ‘free from pre-emp- 
tion or other claims or rights.” According to Johnson v. Towsley, 
Trepp had a pre-emption claim at the time of withdrawal. 

It is not a question whether or not the company is an adverse claim- 
ant, and whether the intervention of its claim works a defeat or for. 
feiture of Trepp’s pre-emption, as in the case of the subsequent settler 
who has given notice, etc. The real question is whether the claim of 
Trepp does not bring the tract within the exception to the grant; and > 
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under the doctrine of Johnson v. Towsley it clearly does ; and the same © 
doctrine was maintained in Lansdale v. Daniels (10 Ofto, 117). 

Another view is that, as between the United States and the company, 
the grant is construed more favorably to the government and strictly 
as to the company. (Leavenworth Railroad Company v. The United 
States, 2 Otto, 733.) Hence, instead of attempting by strained inter- 
pretation of the c-pinions in Johnson v. Towsley and Lansdale v. Daniels 
to avoid applying the rule that failure to file for more than three moriths 
will not of itself render a claim invalid, the doctrine of those cases 
should be applied in the sense in which it ening appears 10 said opin- 
ions. Yet even in this view of the case the only hardship upon the 
company will be the selection of other land in lieu of that claimed by 
Trepp; the grant is not necessarily diminished. 

The Department at an early day adopted the doctrine of Johnson »v. 
Towsley, and applied it in cases similar to the one under consideration. 
There is an unbroken line until we reach the case of Serrano v. The 
Southern Pacific Railroad Company. (6C. L. O., 93.) In that case it 
will be observed that the Secretary found, leaving out of view the ques- 
tion of laches in filing, that Mrs. Serrano had no pre-emption claim when 
the right of the company attached. That was sufficient to defeat her 
case, and to award the land to the company. The reasoning, after re- 
jecting the claim upon the facts, does not seem to me, after careful con- 
sideration thereof, to overcome that of the eee in the cases cited, nor 
the evident intent of sections 2265, 2281, aud 2282 of the Revised Stat- 
utes, nor to my mind does it afford sufficient nae for setting aside a 
rule that had prevailed in the Department since January 10, 1872, at 
least. (Walker and Walker, 1 C. L. L., 293.) 

The Department, prior to the Serrano case, had not only held that a 
failure to file in the absence of an adverse settler’s claim did not defeat 
a pre-emption claim, but it had also held, by analogy of reasoning, that 
a failure to prove up within the time required would not defeat a claim. 

I here refer to some of the decisions in which the Department has 
applied the Johnson-Towsley doctrine, either directly or analogously ; 
and an examination of them will show how firmly that doctrine was 
adopted as a rule of law for the guidance of the Land Department. 

Walker and Walker, abovecited ; Erastus Kimball (1 C. L. L., 295) ; 
Schwerin v. Western Pacific Railroad Company (1 C. L. L., 409)—this 
case was decided February 9, 1872; Fitzgerald v. Western Pacific Rail- 
road (2 0. L. O., 51, exactly in point); Duffy v. Northern Pacific Rail- 
road Company (2 0. L. O., 51, exactly in point); Whitaker v. Southern 
Pacific Railroad Company (id., 119, exactly in point); Watson v. Mis- 
- gouri River, Fort Scott and Gulf Railroad Compauy (3 id., 7); Barnes 
vw. Saint Joseph and Denver City Railroad Company id., 132); Southern 
‘Pacific Railroad Company v. Wiggins e¢ al. (4 id., 123); Cox v, Southern 
Pacific Railroad Company (6 id., 35). 
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Now, Trepp’s claim being valid at date of withdrawal, there is no in- 
hibition in the act of 1864 against allowing his.entry after the with- 
drawal; because (1) it is not one of the tracts withdrawn, and (2) the 
sixth section of the act of 1864 specifically provides that the provisions 
of the pre-emption law shall extend to ali lands along the line of road 
except those granted to the company, and (3) section 2281 also provides 
for the allowance of the entry. 

The decision of this Department of October, 3, 1881, is hereby recalled 
and set aside, and that of your office of January 22, 1881, reversed, and 
the entry of Trepp held for patent, and not for cancellation. 


——— ey 


RAILROAD GRANT—PRE-EMPTION—ACT Ob APRIL 21, 1876. 
WARD v. SOUTHERN Minn, Ry. Ext. Co. 


A pre-emption entry which was canceled for conflict with the railroad grant held as. 
confirmed by, and for re-instatement under, the act of April 21, 1876, notwith- 
standing the fact that the pre-emptor had, npon the cancellation of his entry, 
applied for the return of the purchase-money, it not appearing from the office 
records that the money had been refunded. 


Secretary Teller to Commissioner McParland, June 5, 1882. 


[ have considered the case of the Southern Minnesota Railway Ex- 
tension Company v. Albert L. Ward, involving the NW. 4 of the SW. 
4 and the SW. 4 of the NW. 4 of Sec. 9, T. 102, R. 30, Worthington 
(formerly Jackson) district, Minnesota, on appeal by the company from 
your predecessor’s decision of May 4, 1881, holding Ward’s entry, No. 
7756, nade July 17, 1872, for re-instatement. : 

The tract is within the 10 miles (granted) limits of the grant by the 
act of July 4, 1866 (14 Stat., 87), to the company, the right of which 
attached November 29, 1866, and was formerly embraced in Thomas G. 
Eggleston’s homestead entry, No. 1136, dated November 12, 1863, which 
was canceled January 15, 1867, for abandonment. Ward filed declar- 
atory statement, No. 15695, for the tract December 1, alleging settle- 
ment September 11, 1871, and made entry as above stated. | 

By letter of September 15, 1873, the register and receiver transmitted 
to your office an application of Ward for repayment of the purchase- 
money upon his entry. On December 11 ensuing the entry was accord- 
ingly canceled. This action was based upon the testimony adduced at 
a hearing had at the Jackson office (pursuant to your office Instruction 
of January 23, preceding) to ascertain the status of the land November 
29, 1866, the date of the definite location of the road. As such testi- 
mony showed that Eggleston had abandoned the land long prior to said 
date, your office held that such entry did not except the tract from the 
operation of the grant, and allowed the company to select the same upon 
its paying the requisite fees. The company accordingly selected the 


388 DECISIONS RELATING TO THE PUBLIC LANDS. 


tract March 4, 1880. This action of your office was in accordance with 
the rulings that then obtained, but which have since been changed. 

My predecessor, Mr. Secretary Chandler, in the case of Chalkley 
Thomas v. Saint Joseph and Denver City Railroad Company (3 C. L. O., 
197), held that land situate within the limits of a railroad grant covered 
by homestead entries at the date of such granting act, which entries 
were subsequently canceled, are excepted from the operation of the 
grant. In this view of the case the entry was improperly conceled. 
Stress is laid upon Ward’s assertion that he never applied for the repay- 
ment of his purchase-money, notwithstanding the fact that the records 
of your office contain presumptive proof that such application was filed, 

While your records undoubtedly show such fact, they also show that 
the application has lain in your office for several years, but they fail to 
discover that the money has been refunded. 

In view of such record showing, and as Ward’s proof stands unim- 
peached by the company, I deem it competent for the Department, 
under the ruling cited, to entertain his application for the re-instatement 
of his cash entry and for the issuance of patent thereon. 

Inasmuch as it appears that at the date of the definite location afore- 
said Eggleston’s homestead entry was intact upon the records, and as 
Ward has made final proof showing bona fide compliance with the re- 
quirements of the pre-emption law, I am of the opinion that his entry . 
falls clearly within: the intendment of the second section of the act of 
April 21, 1876 (19 Stat., 35), and that the same is thereby confirmed. 

Your predecessor’s decision is modified accordingly. 


RAILROAD GRANT—WITHDRAWAL—PRE-EMPTION CLAIM. 
McCain v. Texas & Pacrric Ry. Co. 


McCain’s pre-emption claim is allowed, as the land was claimed as a pre-emption by 
a qualified party at date of withdrawal for the railroad. 


Acting Commissioner Harrison to register and receiver, Los Angeles, Cali- 
fornia, January 5, 1883. 


- T have. considered the case of Lawrence McUain v. The Texas and 
Pacific Railway Company, involving the NW. 4 NE. 4, NE. 4 NW. $ of 
Sec. 9, and the BE. 4 SW. dof Sec. 4,188.,5 E., S. B. M., California. 

The land is within the limits of the grant of March 3, 1871, to the 
said railroad company. The line of road is not yet definitely located. 
The lands in the odd-numbered sections were withdrawn upon a pre- 
liminary line October 15, 1871. 

The records of this office show that one Silas Yarrell made pre-emp- 
tion filing No. 137 for the tract in the odd-numbered section April 11, 
1870, alleging that he made settlement thereon October 18, 1868. 
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On the 29th of May, 1882, the present claimant, Lawrence McCain, 
made application at the local office to make pre-emption filing for the 
land, alleging that he made settlement thereon November 15, 1881. His 
application was rejected by the register and receiver, on the ground 
that the tractin the odd-numbered section was within the limits of the 
withdrawal for the Texas and Pacific Railway Company. Mr. McCain 
appealed to this office, alleging that the land embraced in the said ap- 
plication was covered by a valid pre-emption claim at the date of the 
withdrawal for the Texas and Pacific Railway Company, and as such 
was excepted from the said withdrawal. 

McCain filed with his application the ex parte affidavits of one John | 
H. Gray and L. H. Gaskill, showing that one Silas Yarrell, a citizen of 
the United States, and a qualified pre-emptor, was residing on the land, 
with his family, in 1869, and claiming it asa pre-emption right; that 
he continued to reside on the land until 1873; that he had improvements 
thereon, consisting of a dwelling-house, milk-house, and corral, and 
about five acres fenced and under cultivation—the whole valued at about 
five hundred dollars. 

The grant to the company was of every alternate section of public 
land, not mineral, designated by odd numbers, to the amount of twenty 
alternate sections per mile, on each side of said railroad line through 
the territories of the United States, and ten alternate sections per mile 
on each side of said railroad in California, where the same should not 
have been sold, reserved, or otherwise disposed of by the United States, 
and to which a pre-emption or homestead claim should not have attached 
at the time the line of said road should be definitely fixed. 

The line of road has not been definitely fixed, and the right of the 
company has not attached to any of the lands within its grant. A with- 
drawal of lands for its benefit was made October 15, 1871, upon the 
filing of the map of general route in this office. At that date the records 
show that Silas Yarrell had a pre-emption filing upon the tract in ques- 
tion. You will, accordingly, permit McCain to make pre-emption filing 
for the land; and after the usual notice by publication, will permit him 
to make proof and entry for the same. 7 


WAGON-ROAD'GRANT—PRE-EMPTION FILING. 
OVERHOLT v, DALLES MILITARY WAGON-ROAD Co. 


An application to file a pre-emption declaratory statement for a tract within the 
indemnity limits of the grant should be allowed subject to the company’s right to 
select the tract. 


Secretary Teller to Commissioner McFarland, July 11, 1882. 

I have considered the appeal of ‘D. G. Overholt from your decision of 
April 12, 1881, rejecting his application to file a pre-emption declaratory 
statement upon the SE. 4 of Sec. 33, T. 13 S., R. 33 E., Le Grand, Ore- 
gon. | | 
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The tract is within the ten-mile or indemnity limits of the withdrawal 
' for the benefit of the Dalles Military Wagon-Road Company, under the 
act of February 25, 1867 (14 Stat., 409), which grants (Sec. 1) ‘“‘alter- 
nate sections of public lands, eal gneted by odd numbers to the extent 
of three sections in width on each side of said road.” 

The fourth section authorizes the location and use in the construction 
of the road, of an additional amount of public lands, not exceeding 10 
miles in distance from it, equal to the amount reserved from the opera- 
tion of the first section of the act (2. e., of Jands reserved or otherwise 

appropriated). 
- In the case of Ryan v. Railroad Company (9 Otto, 382), the court, in 
construing an act containing substantially similar provisions, said: 

With respect to the “lieu lands,” as they are called, the right was 
only a float and attached to no specific tracts until the selection was 
actually made in the manner prescribed. . . . . It was within the 
secondary or iudemnity territory where that deficiency was to be sup- 
plied. The railroad company had not and could not have any claim to 
it until specially selected. 

Following this decision, it was held by the Daparinsan: in the case 
of Blodgett v. California and Oregon Railroad Company (6C. L. O., 37, — 
1879), that a pre-emption claim for a tract of land falling within the in- 
demnity limits of a railroad grant, although made subsequent to the 
date of withdrawal, is capable of being perfected should the company 
fail to select said tract as lieu land upon the adjustment of its grant, 
but is incapable of perfection so long as the grant remains unadjusted. 
(Sec also Stroud v. Grand Rapids and Indiana Railroad Company, 6 C. 
Li, Ov, 1123) 

The present case is within the same rule, and, if not appearing that 
the company has selected the tract in question, the application of Over- 
holt should be allowed, subject to the right of the Wagon-Road Com- 
pany, under said fourth section. Your decision is reversed. 


RAILROAD GRANT—WITHDRAW 1 L—PRE-EMPTION. 
EMERSON v. SOUTHERN Pac. R. R. Co. 


A pre-emption filing shown to be fraudulent does not except the land covered thereby 
from the grant to the railroad company, it being held that the cancellation of 
such a filing took effect by relation as of the date of settlement, so that it may be 
said that the filing never existed. 


Secretary Teller to Commissioner McFarland, February 16, 1883. 


I have considered the case of Leonard H. Emerson v. The Southern 
Pacific Railroad Company, Branch Line, involving the W. 4 of NE. 4, | 
SEH. + of NW. 4, and NE. 4 of SW. 4 of Sec. 15, T. 1 N., R. 11 W.,S. B. 
M., Los Angeles district, California, on appeal by Emerson from your 
decision of May 19, 1882, in favor of the company. 
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The tract is within the 20 miles (granted) limits of the grant to the 
company by act of March 3, 1871 (16 Stat., 579), the right of which 
attached April 3, 1871, and the withdrawal for which was made May 
10 ensuing. | | 

It appears that one Fabricio de la Ossa filed declaratory statement 
No. 581, for the tract, October 27, 1873, alleging settlement thereon 
November 30, 1869, and under date of February 16, 1874, he made pre- 
emption proof and payment for the land, whereupon cash entry No. 209 
issued therefor. May 11 ensuing, however, the company filed affidavits 
in your office alleging that Ossa had neither resided upon nor culti- 
vated the tract in question, and that he had sold his claim prior to his 
entry thereof, upon the date whereof he executed a deed conveying the 
same. | 

Whereupon a hearing was ordered pursuant to departmental direction 
of September 27, 1879, whereat Ossa failed to appear, although duly cited. 
The testimony adduced thereat fully sustained the company’s allegations, 
establishing the fact that Ossa was not a bona fide pre-emptor, but that - 
he had done nothing upon the land save to procure wood therefrom for 
market. Your office thereupon decided that his claim was invalid, and 
accordingly canceled his entry September 4, 1880. 

April 13, 1882, Emerson applied at the loca! office to file for the said 
tract; alleging settlement thereon November 28, 1881, but the register 
and receiver rejected such application on the ground that the land was 
within the aforesaid withdrawal limits. He appealed from this action, 
alleging that the land had not been patented to the company, and that 
it was subject to his filing by reason of Ossa’sclaim. By your decision 
in question, however, you approved such action, and held that, in the 
light of said showing touching Ossa’s claim, the tract was not thereby 
excepted from the operation of the railroad grant. 

Inasmuch as it has been established that Ossa never settled as alleged 
in his declaratory statement, and that he neither resided upon nor 
improved the land as alleged in his final proof—viz, between 1869 and 
1874, nor at any other time, I am of the opinion that at no time had he 
acquired any right to the tract; and it was therefore competent for the 
company to prove that he had perpetrated a frand against the govern- 


* ment and its own rights in entering and attempting to convey the land 


as alleged. Upon the establishment of the fact that the entry was 
fraudulent your office very properly canceled it, pursuant to the provis- 
ions of section 2262 ot the Revised Statutes. | 

As his bad faith has been established, I am of opinion that his claim 
was invalid—being vitiated by fraud—and did not except the land from 
the operation of the company’s grant; for upon this hypothesis the cau- 
cellation took effect by relation as of the date of his settlement, so that 
it may be said his filing never existed. The land having thus enured 
to the railroad grant prior to Emerson’s filing therefor, the company’s 
right ante-dated, and must therefore be regarded as paramount to his. 

Your decision is accordingly affirmed. | 
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RAILROAD GRANT—CONFLICTING PRIVATE CLAIM. 
ATLANTIC AND Pac. R. B. Co. v. FISHER. 


Land within the limits of a Spanish or Mexican grant cannot be selected by a rail- 
road company asa part of their grant, although the Spanish or Mexican Brant had 
not been confirmed by the United States. 

Lands within the boundaries of any grant awaiting a judicial decision or adjustment 
cannot be considered as public lands. 


Secretary Teller to Commissioner McFarland, June 8, 1882. 


I have considered the case of the Atlantic and Pacific Railroad Com- 
pany v. William Fisher, involving the W. 4 of SW. 4 of See. 11, lot 1 
of Sec. 14, lot 1 of Sec. 15, and lot 4 of Sec. 20, T. 4 N., R. 26 W., S. B. 
M., Los Angeles district, California, on appeal by the company from 
your decision of July 22, 1881, holding Fisher’s entry for approval for 
patent. 

The said tracts are within the 20 miles (granted) limits of the grant 
by the act of July 27, 1866 (14 Stats., 292), to the company, which be- 
came effective Agia 15, 1872, the withdrawal for which was made 
December 10, 1874. 

The iauieuG plat was filed in the local office May 21, 1875. 

The odd-numbered sections of land were also within the claimed limits 
of the Rancho Los Prietos y Najalayegua, which was confirmed by the 
private act of June 12, 1866 (14 Stats., 589), and patented February 19, 
1875. 

The records of your office show that in the year 1867 a survey of said 
rancho was made by United States Deputy Surveyor Thompson, at the 
instance of the grant claimants, but the surveyor-general of California 
forwarded the same without his approval, stating in his letter of trans- 
mittal that such survey was not “in accordance with the original title 
papers on file in his office,” as prescribed by the confirmatory grant. 
Your office rejected this survey April 23, 1870, under which date it 
directed the surveyor-general to make such new survey of the raucho 
as he could approve, in accordance with the requirements of the act of 
July 1, 1864 (13 Stats., 332). These instructions were not carried out, 
however, and your office, under date of July 21, 1873, further instructed 
the surveyor-general to make a segregation survey of the rancho by 
extending the lines of the pubhe surveys thereover, pursuant to the 
requirements of the eighth section of the act of July 23, 1866 (14 Stat., 
218). Such survey was accordingly made by United States Deputy 
Surveyor Norway, which was approved by the surveyor.general June 
24, 1874, and forwarded to your office. This survey did not include the 
tracts in question. Under date of September 18 ensuing your office 
rejected the same, holding the true boundaries of the rancho, as shown 
by the title papers aforesaid, to be upon certain specified lines accord- 
ing to which a new survey was directed to be made. The surveyor- 
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general made such survey, which excluded said tracts and was substan- 
tially in accordance with the Norway survey. | 

In January, 1875, pending appeal from the said decision of your offic 
the case was finally compromised by all the parties in interest, and the 
appeal withdrawn pursuant to astipulation filed. The case having been 
thus settled, patent issued February 19, 1875, for the rancho as em- 
braced within the boundaries designated ‘by said decision. 

The records of your office further show that Fisher filed declaratory 
statement No. 915, for the tracts in question, June 18, 1875, alleging 
settlement HigEeon February 14, 1874, and that he anda final proof 
August 1, 1877, whereon final certificate No. 616 was issued under same 
date. Upon the foregoing statement of facts the question arises, were 
these tracts subject to pre-emption entry when Fisher filed his declara- 
tory. statement therefor, or had they passed to the railroad company by 
virtue of its grant? There can be no doubt that, by the withdrawal, 
the grant took effect upon such odd-numbered sections of public lands 
within the specified limits as were not excluded from its operation ; and 
the question arises, whether lands within tlie boundaries of an alleged | 
Mexican or Spanish grant which was then sub judice are public within 
the meaning of the act of Congress by virtue of which the railroad 
company asserts title in the premises. ‘The words ‘public lands’ are 
habitually used in our legislation to describe such as are subject to sale 
or other disposal under general laws. That they were so employed in 
this instance is evident from the fact that to them alone could the order 
withdrawing lands from pre-emption, private entry, and sale apply” 
(Newhall v. Sanger, 92 U.8., 761). By the third section of the act of 
July 27, 1866, aforesaid, Congress granted “every alternate section of 
publie lands, a mineral, designated by odd numbers . . 
not reserved, sold, ernited: or otherwise appropriated, and free froin 
pre-emption or other claims or rights at the time the line of said road is 
designated by a plat thereof, filed in the office of the Commissioner of 
the General Land Office.” 

The confirmatory act antedated the one just cited, and pending the 
exercise of the jurisdiction expressly conferred by the former, Congress 
cannot be presumed to have granted the land tothe company. A tract — 
of land legally appropriated to any purpose becomes éo instanti severed 
from the mass of public lands, and no subsequent law, proclamation, or 
sale will be construed to embrace or operate upon it, although no reser- 
vation were made of it. This doctrine was enunciated by the United 
States supreme court in the case of Wilcox v. Jackson (13 Peters, 498),. 
and reiterated in the case of L. L. & G. BR. R. Co. v. United States (93 
U. 8., 733). Thus it appears that from the date of the confirmatory act 
down to January, 1875, the tracts in question were within the claimed 
limits of the rancho grant, so that they were in a state of reservation 
during the whole period covering the date of the railroad grant, the 
date when the same became effective, and the date of the withdrawal. 
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But it is strenuously urged by the company’s attorneys that the doc- 
trine enunciated in the case first hereinbefore cited is not applicable to 
this case (1), because the facts therein are dissimilar, and (2), because 
the confirmation of the grant claim was by boundaries which were sub- 
sequently so located as to exclude the land in contest, which land was 
not, therefore, within the limits of the claim at the date of the definite 
location of the road. A mere variance in unimportant or collateral facts 
is immaterial. The substantial fact in the case cited was that at the 
date when the railroad right became effective the land was claimed, in 
the proper tribunal, to be part of a Mexican grant, and that that claim 
was sub judice pending the adjustment of the same. Now if this be 80, 
in such a case where the claim was found to be a forgery and absolutely 
rejected by reason of having no grant as a basis therefor, then, a fur- 
tiort, does the doctrine therein enunciated obtain in this case, where 
the grant 1s unquestionably valid, the same having been confirmed by 
Cougress by express reference to certain original title papers of record 
in the office of the surveyor-general of California, upon whom the duty 
of surveying the rancho in accordance with such papers was imposed, 
the issuance of patent for the lands thus surveyed being conditioned 
upon the approval of such survey by the Commissioner of the Geueral 
Land Office. 

By the confirmatory act all questions of title were finally determined 
and the sole duty imposed upon the Land Department was the ascer- 
tainment of the extent and locus of the grant as shown by the original 
title papers aforesaid. But until the extent and exact locus of the grant 
were ascertained and approved in the manner expressly described by 
the statute, the rancho remained an unknown quantity, so that no one 
could say to what lands the confirmees were certainly entitled. J am, 
therefore, of the opinion that the tracts in question were reserved from 
the operation of the railroad grant, and that the same were public lands 
subject to pre-emption when [Fisher filed his declaratory statement 
therefor, and as his proof shows him to be a qualified pre-emptor, and 
that he has complied in good faith with legal requirements in point of 
inhabitancy and improvement, be is clearly entitled to a patent for the - 
land. | 

Your decision is therefore affirmed. 


RAILROAD GRANT—SELECTION—TERMINAL LIMITS. 
FLINT & PERE MARQUETTE R. R. Co. 


The railroad is not entitled to select (in either its granted or indemnity limits) lands 
lying west of its western terminus, it being the settled practice to allow no selec- 
tions beyond the terminal limits of a railroad defined by a line drawn at right 
angles with the general route of the road at such terminus, | 


Secretary Kirkwood to Commissioner McFarland, September 1, 1881. 


I have considered the appeal of the land agent of the Flint and Pere 
Marquette Railroad Company from your decision of January 26, 1881, 


~ 
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rejecting his application to select certain lands enumerated in the two 
lists filed by him. These lands in question are situate in the W. 4 of 
townships 8.19 and 20 N., range 18 W., Reed City (formerly Ionia) dis- 
trict, Michigan, and are claimed by the State under and by virtue of | 
the act of June 3, 1856 (11 Stat., 21). 

By this act there were granted to the State to aid in the construc- 
tion of certain railroads therein named, of which the road aforesaid is 
one— | | 

Every alternate section of land designated by odd numbers, for six 
sections in width on each side of each of said roads; but in case it shall 
appear that the United States have, when the lines or routes of sail 
roads are definitely fixed, sold any section or any part thereof as afore- 
said, or that the right of pre-emption has attavhed to the same, then it 
shall be lawful for any agent or agents, to be appointed by the gov- 
ernor of said State, to select, subject to the approval of the Secretary 
of the Interior, from the lands of the United States nearest to the tiers 
of sections above specified,” ete. 

It appears from the record that the withdrawal for the railroad afore- 
said became effective August 16, 1858, but that the lands in question 
were not embraced within the limits thereof, the same lying west of Lud- 
ington, which is the western terminus of said road and situate in Sec. 
15, T.18 N., R.18 W. 

Your predecessor held, in the decision aforesaid, that it is the settled 
practice of your office not to allow selections beyond the terminal limits 
of a railroad defined by a line drawn at right angles with the general 
route of the road at such terminus. 

The act aforesaid is a grant in place, and it is conceded by said agent 
that the granted or six miles limit must be coterminous, but he urges that 
the same rule should not obtain in regurd to the indemnity or fifteen 
miles limit. The first proviso to the second section of the act of March 
3, 1871 (16 Stat., 582), amendatory of the act aforesaid, provides “ that 
said lands authorized to be sold as aforesaid shall include only lands 
situated opposite to and coterminous with the completed sections.” 

It appears that this and kindred questions relative to the determina- 
tion of the termini of railroad grants were: raised before this Depart- 
ment in the matter of the Iowa railroad grants, and it was decided by 
my predecessor, Mr. Secretary Thompson, February 23, 1858, that the 
limits should terminate within lines perpendicular to the general course 
of the road at its terminal points (1 Lester, 527). The supreme court 
in United States ». Burlington and Missouri River Railroad Company, 
appears to sanction this construction when it declares that ** the land was 
taken along such line in the sense of the statute, when taken along the 
general direction or course of the road within lines perpendicular to tt 
at each end.” (8 Otto, 334.) 

Your decision is accordingly affirmed. 
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RAILROAD GRANT—RIGHT OF WAY—PRIORITY. 


* Uran & Wromine R. BR. Co. v, OREGON SHORT Line Ry. Co. 


t 
The question of priority between two roads claiming right of way under act of March 
3, 1875, is a question of fact to be determined by the courts. The Department 
cannot take official cognizance of such question. 


Secretary Kirkwood to Commissiomer McFarland, April 10, 1882. 


I return for your files two maps of the Oregon Short Line Railway 
Company submitted for my approval by your letter of 6th instant, and 
showing the line of location under act of March 3, 1875, of two sections 
of 20 miles each, viz: 


From a point on Ham’s Fork 40 miles west of Grander, in the Terri-— 


tory of Wyoming, to a point on Twin Creek, in Sec. 3, 21 N., 119 W.., 
and— | / 

From the point last named to a point in Sec. 29, 24 N., 119 W. 

You report that the line represented on the first map, and aiso about 
4 miles of that represented on the second, passes through the same 
quarter sections of land as the located line of the Utah and Wyoming 
Railroad Company, heretofore approved. 

In this connection I have to state that upon protest and petition of 
the last-named company, filed in this Department on the 21 of January 
last, based upon allegations of former company of the previously 


located line of the latter, I have allowed the parties to file affidavits and | 


to present before me full argument upon the subject of my right to ap- 
prove the maps now presented. 

The affidavits present entirely conflicting statements of fact respect- 
ing such appropriation. 

Not deeming it proper, upon the showing made, for me to take official 
cognizance of the issues of fact presented, and being of the opinion that 
the judicial tribunals alone can authoritatively determine the respective 
rights of the parties, I have decided to approve the location, subject to 
. the rights of the Union Pacific Railway Company, across whose lands 
I understand the line passes, and also subject to the rights of the Utah 
and Wyoming Railroad Company, upon whose previously located and 
approved right of way it is alleged the right of way of the Oregon 
Short Line Company now submitted for approval is located, or any 
other private right, and subject to any legal objection by reason of the 
. date of the organization of said Oregon Short Line Railway Company 
and of the filing of the due proofs of the same and the approval thereof 
by this Department—and have indorsed my approval accordingly. 


¢ 
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RIGHT OF WAY—SURVEY. 
UTAH & Wvromine R. R. Co. 


“The act of March 3, 1875, provides specifically for approval of maps upon surveyed 
lands, but requires no filing or approval of such maps prior to survey. 


Secretary Teller to Commissioner McFarland, February 12, 1883. 


I approve and return herewith the two maps of the Utah & Wyom- 
ing Railroad, submitted by your report of 9th instant, the first covering 
a distance of 4,628.4 feet from a point on the boundary between Utah 
and Wyoming, in Sec. 9, 21 N.,120 W., to a point in Sec. 10, same town- 
ship; and the second, a distance of 41.12 miles from the west line of 
Sec. 7, 21 N., 118 W., to the south line of Sec. 32, 21 N., 112 W. 

The act of March 3, 1875 (18 Stat., 482), provides specifically for ap- 
proval of maps upon surveyed lands, but requires no filing or approval 
of such maps prior to survey. | 

Any regulation of this Department requiring or providing for the 
filing of maps over the unsurveyed lands must be held to operate for 
purposes of information merely, and such filing and approval cannot 
take the place of nor supersede the approval required by the express 
language of the law. 


RAILROAD GRANT—WITHDRAWAL—SETTLEMENT. 
PRESSEY v. NORTHERN Pac. R. R. Co.* 


In 1873 a withdrawal was made for the railroad company’s branch line in Wyoming 
Territory on a map of general route; iu 1879 a second withdrawal was made upon 
a map showing the amended line of said branch. 

The railroad has no right or title to the lands within the limits of both withdrawals, | 
as against a person who settled subsequent to the withdrawal of 1873, but prior 
to that of 1879. In other words, the company’s right to the lands included in both 
withdrawals does not relate back beyond the withdrawal of 1879. 


Commissioner McFarland to register and receiver, Yakima, W. T., June 18 
| 1882. 


Register’s letter of February 7, last, transmitting appeal of George 
W. Pressey from your decision rejecting his application to make home- 
stead entry of the S. 4 SE. 4 Sec. 14, SW. 4 SW. 4 Sec. 13, and NW. 4 
NW. 4 Sec. 24, T. 16 N., BR. 16 E., was duly received. | 

An early consideration of the case was requested for the reason that 
a number of settlers who are desirous of filing similar applications were 
anxiously awaiting the decision. The limited force of this office, together 
with the great press of business, has prevented earlier action in the 
case. . 
Pressey’s application was received by you January 31, 1882. You 
rejected the application for the reason that the tract in Section 13 * falls 





*Reversed, 2 L. D., 551. 
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within the limits of the withdrawal for the Northern Pacific Railroad 
Company, made August 15, 1873.” 

The corroborated affidavit of Pressey, filed in support of his appeal, 
shows that he settled upon the land May 21, 1878; has resided upon, 
cultivated, and improved the same from that date; that his improve- 
meuts are worth $500; that he was the first settler in the township, and 
that he deposited the money and secured the survey of said land. It 
also appears that if he is not permitted to acquire title to the tract 
in Section 138, his entry will not form a compact body, and that there is 
now no vacant land contiguous to the remaining tracts embraced in his 
entry. 

The question for this office to decide, however, irrespective of any 
equities in the case, is the legal status of the land as respects the rights 
of said company. 

The tract in said Section 13 has been continuously withdrawn since 
August 15, 1873, At this date it was withdrawn for the benefit of the 
Northern Pacific Railroad Company. Subsequently the company aban- 
doned this line and changed the route of its road to a distance of from 
25 to 50 miles south of its original line. This was, in fact, a new loca- 
tion. The withdrawal for this ‘amended line” took effect July 18, 1879, 
and embraced the tract in question. The lands embraced in the former 
withdrawal and not embraced in the new withdrawal were restored 
September 1,1879. This tract, of course, was not restored; but Pressey’s 
settlement was made prior to this last withdrawal, and he still resides | 
upon the land. | 
- It now becomes necessary, in order to determine the status of this 
tract, to give a history of this change of route. 

The map of general route of the original branch line filed in 1873, was 
accepted by the Department as authorized under the sixth section of 
the act of July 2, 1864 (13 Stats. aie as amended by resolution of May 
13, 1870 (16 Stat., 378). 

On November 18, 1876, the company applied to amend said branch 
line, and filed in the Secretary’s office a map greatly shortening the orig- 
inal line. | 

November 24, 1876, the Secretary (Chandler) approved this map and 
directed this office to withdraw the lands along the new line and restore 
those along theold. 

Pending the preparation of the maps of withdrawal, Hon. Ouse 
Jacobs filed in the Department a motion to reconsider the action of the 
Secretary, which was referred to Commissioner Williamson for report. 
Report was made January 17, 1877. 

October 15 following, Secretary Schurz reviewed the whole subject 
and declined to disturb the action of his predecessor, Secretary Chand- 
ler, and directed the Commissioner to execute the original instructions, 
Before the instructions received the signature of the Commissioner 
(Williamson) he was directed by the United States Assistant Attorney- 
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General to suspend action in the premises until further ordered. The | 
matter was held in abeyance. 

In 1879 the company filed a new map, and renewed its request of 1876. 
_ This map showed a very different routefrom that represented upon the 
map filed in 1876, and was, as stated by Commissioner Williamson in 
his letter to Secretary Schurz of May 21, 1879, “ with the exception of 
a few miles, a new location.” The Commissioner, however, recom- 
mended the approval of the map, as the amount of lands that would 
inure to the grant under the new location would be much less than 
under the old; but calls the Secretary’s attention to the question as to 
‘whether or not the grant had lapsed. | 

Under date of June 11,1879, the Secretary (Schurz) reviewed the 
whole question, declaring the grant to be in full force and effect, and 
returned the map approved, and directed the withdrawal of the lands 
along the new line of road and the restoration of those withdrawn. 
August 15, 1873, he added as follows: | 

The rights of settlers upon the lands included within the limits of 

the withdrawal to be made under the amended route must be protected, 
if settlements and entries be made before the cL of notice of with- 
drawal at the local office. 
. Prior to the approval of this map of new location, George Gray, esq., 
attorney for said company, under date of June 9, 1879, by letter to Sec- 
retary Schurz, relinquished, on behalf of said company, “all claim and 
inferest’’ of said company “ to any and all lands heretofore withdrawn 
for its branch line in the Territories of Idaho and Washington, except 
so far as the same may be within the limits prescribed by the charter 
and amendments applicable to the amended liue of general ronte of the 
branch in Washington Territory, according to the map thereof presented 
on the 13th ultimo.” 

The question to be determined is as to whether said company has any 
right or legal claim to any of the lands withdrawn August 15, 1873, 
whether included in the new withdrawal or‘not, by virtue of said with- 
drawal of August 15,1873. In other words, does the company’s right 
to the lands included in both withdrawals relate back beyond July 18, 
1879? I think not. 

Conceding that both of said locations of the general route of the com- 
pany’s road, and the withdrawals made in pursuance thereof, were au- 
thorized by law, still, as the route of 1873 was entirely abandoned, the 
company is entitled to no rights thereunder. The fact that the com- 
pany in relinquishing its claim to the lands embraced in the first with- 
drawal reserved its right to such lands embraced therein as should fall 
within the limits of the second withdrawal, is of no importance, as a 
question of right is one of law and notof election. It was not the inten- 
tion of the act granting lands to this company that such a large amount 
of the public domain, comprising nearly one-fourth of the Territory of 
Washington, should be withheld from disposal for six years to allow 
the company to designate the general route of its road. 
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It is not necessary to refer to any part of the act of July 2, 1864, in 
support of this conclusion. There is nothing in the act authorizing or 
contemplating any such construction. Nor can the company claim that 
Pressey’s settlement, being upon withdrawn lands, was unauthorized, 
for the reason that it can gain nothing thereby, this question being one 
entirely between the government and the settler; and if the government 
should extend to Pressey any equities to which he may be entitled in 
the manner provided by law, the company can interpose no objections. 
Pressey was a resident on the land at the date of the withdrawal of 
July 18, 1879, and his claim excepted the land from the operation of the 
grant to said company, under the third section of said act of July 2, 1864, 

It may be further stated that the Secretary’s order to withdraw the 
lands along the new line and to restore those withdrawn August 15, 
1873, was dated January 11,1879. There was nothing said about not 
including in the restoration the lands to be withdrawn on the new line. 
But as a matter of fact the restoration did not take effect until Septem- 
ber 1, 1879, as thirty days’ notice was required before the restoration 
eoald be made. 

Itis a question whether this office would not have acted within the 
scope of its authority had it: restored all the land withdrawn August 

15, 1873, and afterwards withdrawn the lands along the new line. 

— To allow the company the superior right to this land would be to 
give it the benefit of two withdrawals on two distinct lines of route. 

Sixty days from receipt of notice hereof are allowed the company in 
which to appeal herefrom should it so desire. At the end of that time 
you will promptly advise this office what action, if any, has been taken 
in the premises. The company will be advised hereof by this office. 

Should this decision become final, Pressey’s homestead application 
will be transmitted to you to be perfected, and thereafter you will allow 
applications to file for or enter lands of this class, to which claims have 
been initiated prior to July 18, 1879. 


——— 


RAILROAD GRANT—WITHDRA WAL—SETTLEMENT. 
SOUTHERN Pac. R. R. Co. v. ROSENBERG. 


At date of indemnity withdrawal for this company, the land was occupied by a pre- 
emmption settler who asserted his claim within three months after filing of plat in 
the local office. He did not make his pre-emption proof within the legal period, 
but subsequently trausmuted his filing to a homestead entry. 

‘The right of the pre-emptor under hissettlement antedated that of the company, 
which was simply the right to select lieu lands in the indemnity limits, and any 
laches on the part of the pre-emptor was a matter solely between himself and the 
governmeut, 


Acting Secretary Joslyn to onan: McFarland, August 18, 1882. 
I have considered the case of the Southern Pacific Railroad Com- 


pany, branch line, v. Jeremiah W. Rosenberg, involving lot 6 of Sec. 6, 
lots 3, 4, and 5, and the SE. 4 of NW. tof Sec. 7, T.3 N., BR. 20 W., 5. B. 
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M., Los Angeles district, California, on appeal- by the company from 
your decision of July 9, 1881, holding Rosenberg’s homestead entry of 
the tract for approval for patent. : 

The tract is within the thirty miles or indemnity limits of the grant 
by act of March 3, 1871 (16 Stat., 579), to the company, the withdrawal 
for which was made May 10, 1871. 

The township plat was filed in the local office December 18, 1874. 

It appears that Rosenberg filed declaratory statement No. 771, for 
the tract, March 9, 1875, alleging settlement September 10, 1870; that 
he transmuted his filing to homestead entry, No. 445, February 18, 1879, 
when he also made final proof pursuant to the provisions of the acts of 
March 38, 1877 (19 Stat. 404), and May 27, 1878 (20 id. 63), whereupon 
final certificate No. 136 was issued. 

_His proof shows him to be a native-born citizen of the United States, 
and a qualified pre-emption and homestead claimant; that he settled on 
the land September 10, 1870, where he has resided continuously with 
his family ever since, cultivating and improving thesame; and that he 
has a house, fencing, and about 40 acres under cultivation, his improve- 
ments aggregating about $300 in value. 

Ji is urged by the company’s attorney that Rosenberg’s homestead 
entry cannot be regarded as atransmutation of his pre-emption, the same 
having expired by limitation of law by reason of his failure to make 
final proof within the statutory period prescribed therefor. 

Inasmuch as his pre-emption claim was valid and subsisting at the 
xlate upon which the company’s right attached, Jam of the opinion that 
his right antedated and was paramount to the company’s, which was 
simply the right to select lieu lands within the indemnity limits when- 
ever, prior to the time said road was designate by a plat thereof filed 
in your office, and of the designated sections within the granted limits 
were found to “have been granted, sold, reserved, .... pre-empted, 
or otherwise disposed of,” and that any laches on Rosenberg’s part was 
a matter to be considered solely between himself and the government, 
of which it was not competent for the company to take advantage. 

Your decision is accordingly affirmed, for the reason stated in the 
case of the Central Pacific Railroad Company v. Amenzo Baker. (The 
Reporter, vol. 2, 2,P- 113.) 7 

4§ LD /r4 — 

PRE-EMPTION—HUSBAND AND WIFE. 
LARSEN v. PECHIERER ET AL. 


Abandonment of a claim by a husband during coverture is abandonment by the wife. 

A divorced wife cannot claim the benefit of acts performed by her husband during 
coverture, She can only procure title under the pre-emption law by virtue of 
specific acts performed by herself when a feme sole and the head of a family. 


Secretary Kirkwood to Commissioner McFarland, February 21, 1882. 
J have considered the case of Mary Larsen v. Henry Pechierer and 
Elias Davis, involving the S. 4 of NE. 4 of Sec. 36, T.2'S., R. 14 W.,S. 
20809—VOL 1——-26 
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B, M., Los Angeles district, California, on appeal from your decision of 
May 27, 1881, adverse to the defendants. 

_ It appears from the records of your office that the subdivisional sur- 
vey was completed February 7, 1868, approved March 31, and that the 
township plat embracing said tract was filed in the local office April 22 
ensuing. Peter Larsen filed declaratory statement No. 402 (in the San 
Francisco office) January 5, 1872, for the 8. $ of NE. 4 and the E. 4 of 
SE. + of Sec. 36, alleging settlement March 5, 1868, These tracts being 
part ‘of a school section, a contest therefor seems to have arisen between 
Larsen and the State of California, wherein they were awarded to the 
former by decision of your office rendered under date of May 24, 1877. 
The State did not appeal from this action, having already selected, per 
lists Nos. 9 and 14, 640 acres of lieu lands in full satisfaction of her claim 
to the entire thirty-sixth section, under the grant by virtue of the act 
of March 3, 1853 (10 Stat., 244), for lands lost in place, and the selec- 
tions thus made were approved July 14, 1869, and July 1, 1870, i 
ively. 

Your office having been advised that Larsen had abandoned the E. $ 
of SE. 4 of his claim, canceled that portion September 24, 1877, and upon 
satisfactory proof that he had deserted his wife (Mary Larsen) she was 
permitted to file declaratory statement No. 1583 September 27, 1878, for 
the tract in question, alleging settlement March 5, 1868. 

Elias Davis (or Davies) filed declaratory statement No. 1603, June 23, 
1878, for the same tract, alleging settlement March 25, 1878. 
Henry Pechierer filed declaratory statement No, 1647 September 27, 
1878, for the 8. 4 of NE. 4 and the NW. 4 of NE. 4 of Sec. 36, alleging 

settlement September 19, “1878. 

Although it does not appear by whom the contest in this case was. 
initiated, the record shows that a hearing was had at the local office 
December 9, 1878, at which all the parties in interest appeared in per- 
son and by attorney except Peter ica who. failed to answer. the 
citation. 

The testimony ome that the tract in aescen was occupied for sev- 
eral years by Peter Larsen and Mary, his wife; that he erected a dwell- 
ing-house, barn, wind-mill, etc., thereon, and cultivated a small portion 
of the same; that about six years from the date of settlement he aban- 
doned the land and deserted his wife. She testifies that he never con- 
tributed to her support, so that she was compelled to leave the premises 
daily in quest of work in order to support herself and children; and 
that she obtained a divorce from her husband some time in the year | 
1876, 

It further appears that Elias Davis occupied the land for about sixteen 
mouths, from August 13, 1874, by a virtue of a lease of the same from 
Peter Larsen; and that during Mrs. Larsen’s absence from the land, 
and at the espirarion of the lease term, Davis preferred a pre- emption 
claim to the land by filing as aforesaid. 
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As regards Mrs, Larsen’s claim to the tract in question, it should be 
observed that in her declaratory statement she alleges settlement as of 
March 5, 1868, the date of her husband’s alleged settlement; thereby 
basing her claim upon an act alleged to have been performed by her- 
self during coverture. Whereas she could only acquire title to the’ 
land under the pre-emption law, by virtue of certain specific acts per- 
_ formed by herself when a feme sole and the head of a family, in compli- 
ance with the statutory requirements, because during the period of | 
coverture her being was merged, in contemplation of law, into that of 
her husband, none of whose acts could inure to the benefit of her claim, 
preferred, as it was, subsequently to the date of her divorce. Hence it — 
follows that his abandonment of the land was her abandonment, so that 
she could only acquire title, in any event, de nove, as stated. — 

Mrs. Larsen having failed to show such compliance, has therefore no 
rights or standing in the premises that the Department can recognize. 
It is true she interposes a plea of duress (per minas) by reason of which 
she claims to have been prevented from performing any act evidencing 
~ her bona fide intention to comply with the legal requirements; but as 
-such plea is not corroborated, and as Davis denies having threatened 
her with personal violence should she attempt te settle upon the land, 

said plea can avail nothing and her filing must be canceled. 

But aside from the foregoing state of facts and conclusions therefrom, 
it will be observed that Peter Larsen having failed to perfect his claim 
in the premises, the title to the land embraced in his declaratory state- 
ment vested in the State, by relation, as of the date of the completion | 
of the survey as aforesaid, by virtue of the seventh section of the said 
act of 1853; because, as shown above, he failed to bring himself within 
the conditions. precedent by virtue whereof he might have interposed a 
plea in bar to such vesting; for only an actual settler before survey who 
perfects his claim to a patent can preclude such vesting (Natoma Water 
and Mining Company v. Bugbey, 6 Otto, 165; Sherman v. Buick, 3 Jbid., 
209), - 

Now, as to the claims of Davis and Pechierer, neither of them can. 
stand; because neither of these claimants were, nor-could they be, 
privies in estate with Peter Larsen, even if he had not abandoned his 
claim, for his estate cannot be regarded as a particular estate upon which 
either of these claimants could base theirs. 

Under the second section of the act of March 1, 1877 (19 Stats., 267), 
relating to indemnity school selections in the State. of California, the 
title is not confirmed, if such selections shall fail, because the sixteenth 
or thirty-sixth section, named as a basis for indemnity, was not actually — 
included within the final survey of a Mexican grant, or are otherwise 
defective or invalid, but was fuund already surveyed in place, and sub- 
ject to appropriation by the State under the school grant. 

Thus the certifications to the State being found defective and invalid, 
and not confirmed by the statute, the same must be revoked, and the 
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statutory provisions for complete disposal of the land in question carried 
into effect, pursuant to the method prescribed in the case of Watson v. 
State of California (6 C. L. O., vol. 193). 

Your decision is therefore reversed. ' 


PRIORITY—CONDITIONAL PRE-EMPTION—ABANDONMENT. 
Titus » BULL ET AL, 


‘(The first in time in the commencement of proceedings for the acquisition of title is 
deemed to be the first in right,” when the proceedings are regularly followed up. 

_ A conditional pre-emption claim is unknown to the law. An abandonment of the 

land (with a preservation of rights) until the determination of a controversy can- 

not be recognized, 


Secretary Teller to Commissioner MeFarland, July 13, 1882. 


I have considered the case of Clark A. Titus v. Carpenter Bull, Alex- 
ander Gillmore, and William Stewart, involving the NW. 4S8ec. 10, T 
4 N., R. 68 W., Denver, Col., on appeal by Stewart from your decision 
of August 12, 1881, holding his homestead entry subject to Titus show- 
jing his good faith when he applies to make final proof and payment. 

The record shows that Titus filed declaratory statement May 6, alleg- 
ing settlement May 5, 1879, and that Stewart made homestead entry — 
September 24, 1879. 

Bull and Qillmore having failed to appear at the hearing, default was 
entered against them, and it is not, therefore, necessary to consider 
their claims. 

- The testimony shows that Titus laid the foundation of a louse (the 
character of which foundation does not appear) on May 5,1879. He 
then returned to his rented ranch—12 miles distance—from which he did _ 
not return to the land in dispute until the 18th, from which date until 
the 21st he was engaged in excavating ground. He was again absent 
until June 5, when he brought a load of lumber and erected the frame 
for a house over the excavated ground, remaining three days. He again 
returned to the land on July 10, with more lumber—remaining two 
days—when he partially roofed and inclosed the frame; but it was never 
completed, having neither door, window, floor, nor chimney, nor did it 
ever have a stove, furniture, or cooking utensils. Hestates that, in his 
travels to and from bis ranch, he carried his bed with him, sleeping 
usually wherever night overtook him, and never slept in the house more 
than six or seven times—the last of which was on June 7, 1879—but 
that he had cooked and eaten there. From July 10 le was absent with 
a sick brother, out of the State, and did not return to the land until 
October 3, when he found Stewart living on the land, with his family, 
in a house he (Stewart) had erected. He did not remain, for the alleged 
reason that he did not wish to expend more labor and money on the 
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land until their respective rights had been determined by a seats 


which he commenced on January 8, 1880. He made no farther effort to 7 


prosecute his claim, or to do any sie of settlement, although he was not 
prevented nor forbidden by Stewart from so doing. He values his im- 
provements at from $50 to $75. 

Stewart commenced the erection of a house September 26, and moved 
into it, as above stated, and has since continuously resided there. He 
has a stable; corral, pana. and has dug 120 post-holes for a fence one 
mile long. His improvements are valued at $600. ’ 

On these facts the local officers recommended cancellation of Titus’s 
filing. You found otherwise, and sustained it. | 

In Shepley v. Cowan (1 Otto, 330) the court, in discussing pre-emp- | 
tion rights, said: 

‘Tn all such cases, the first in time in the commencement of ee 
ings for the acquisition of title, when the same are regularly followed UD, 
is deemed to be the first in right.” 

Titus made the first claim to the tract; but it is not necessary to con- 
sider whether or not his acts established ‘a valid settlement, because 
however excusable his absence may have been from July 10 to October 
3—a period of nearly three months—his failure to reside on the land or 
to cultivate or improve it from the latter date has no legal justification. 
Indeed, from July 10, 1879, to the date of hearing, February 11, 1880— 
a period of seven months—he wholly and voluntarily abandoned it, ex- 
cept when temporarily on it October 3, when he performed no act of 
settlement. An abandonment of land until determination of a contest 
which may be prolonged a year or more, with a preservation of rights | 
during the interim, cannot be recognized. This would be a conditional 
claim only, which is unknown to the law, and not the present and abso- 
lute one which a party must maintain. A pre-emptor who relinquishes 
his rights by failure of constant assertion thereof on the land (unless 
prevented by violence or threats or other excusable reasons) cannot - 
resume them at his pleasure in the presence of an adverse claim. He 
must, on the contrary, as the court says, regularly follow them up. As 
Titus neglected to do this, his claim must yield to that of Stewart, which 
appears in all respects regular. 

Your decision is reversed. 


— 


PRE-EMPTION—ADJOINING VACANT TRACT. 
OSBORNE v. HAVENS AND HAwWs. 


A pre-emptor who first claimed less than one hundred and sixty acres may file for 
that quantity by embracing an additional vacant tract or tracts adjoining the 
land first claimed, and his right will commence from date of filing. 


Secretary Kirkwood to Commissioner McFarland, January 16, 1882. 


I have considered the case of John D. Osborne v. Cyrus D. Havens 
and I, M. Haws, involving the W. 4 of the NE. 4 of Sec. 32, T. 1 N., 
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R. 3 W., 8. B. M., Los Angeles, Cal. on appeal by Havens from your 
decision of April 9, 1881, holding his filing on said tract for cancellation. 
The record shows that Havens filed declaratory statement for the 
NE. 4 of said section November 1, 1878, alleging settlement June 6, 
1875; that Haws filed declaratory statement for W.4 of said quarter 
section September 17, 1878, alleging settlement November 20, 1873, and 
that on December 11, 18°78, application to locate the additional home. 
- stead claim of Osborne upon said W.4 was rejected by the local officers 
by reason of the pre-emption filings. The township plat was filed Sep- 
tember 2, 1878. 
_ It appears that Haws removed from land of his own to settle on this 
land, and his filing is admitted to be invalid under section 2260 Rev. 
Stat. It also appears that the application to locate the additional home- 
stead claim, in the name of Osborne, was made in the interest of Haws. 
for the purpose thereby of securing his right to the tract, otherwise 
defective. Haws erected a house on the tract in dispute in 1873, and 
certain fences. His improvements are valued at from $300 to $400. 
His actual residence appears to have been on his other land, elsewhere, 
~ until about three months preceding the hearing in February, 1879. He 
states that prior to October 30, 1878, he resided on the land in dispute, 
“according to cireumstances—when business required me.” Another 
witness testifies that prior to that date he did not reside on the tract, 
_ but used it only for raising grain. It is, therefore, doubtful whether he 
ever had an actual residence on the tract prior to October 30,1878. 
Your decision, however, rests upon another ground, viz: that Havens 
had never settled upon nor made any claim te the west half of said 
quarter section prior to the date of his filing, but had confined his occu- 
pation and improvements to the east half of the quarter section, and 
had recognized and respected the boundary between these two tracts, 
as established by a fence erected by Haws two years prior to his 
(Havens’s) entry on said east half, and hence that he could acquire no 
right to the whole quarter-section by his filing. I think that this was 
erroneous. It was held by this Department as early as 1859, in the 
case of Bryan v. Whittles (1 Lester, 391), that a pre-emption claimant 
who first claimed less than 160 acres might file for that quantity and 
embrace it in his claim if no adverse right had attached to the addi- 
tional tract, and that his right would commence from the date of such 
notice. Itis clear, under the testimony, that prior to the date of his 
filing Havens had not settled upon nor made any claim to the west half 
of said quarter section. But his filing thereon was public notice to all 
that he then claimed it. Haws’s claim was, at that date, invalid and of 
no legal force. The tract was, therefore, vacant public land, subject to 
the claims of Havens or whoever else might appropriate it. His filing 
embraced the whole northeast quarter of the section, and a residence 
upon a part was a residence upon the whole; and as he had a pre-emp- 
tion right to one hundred and sixty acres, I see no reason why he might 
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not legally attach his claim at the date of his filing to the unoccupied 
eighty acres, and thus embrace the quantity the law allowed him. He 
was not required to consider Haws’s claim, the same being illegal. The 
tract was to him as if Haws had never claimed it, and there was no 
other claim. His right to the east half of the quarter section is unques- 
tioned, and his claim to the west half can be defeated only by a prior 
and better right; and none appears. His filing is within the time re- 
quired by law, and was admissible under section 2259 Rev. Stat. 

The application to locate the Osborne additional homestead claim was 
made nearly four weeks after Havens’s filing, and after he (Havens) had 
performed or attempted to perform acis of settlement on said west half, 
In which he was threatened and forbidden by Haws. This claim can, 
therefore, only be allowed subject to the filing of Havens. 

Your decision is reversed, and the filing of Havens is permitted to 
stand. . 


PRE-EMPTION—ALIENATION—CONTRACT. 
STATE OF CALIFORNIA a. ALARI.* 


A quitelaim deed executed by an occupant of public land will not operate to esto 
the grantor from asserting his own subsequently acquired title. 

‘The converse of this proposition is true in respect of a warranty deed. 

While the existence of a contract by which the title the pre-emptor might acquire 
from the government would inure to the benefit of another is a bar to entry; it 
does not defeat entirely the pre-emption right. 


Commissioner McFarland to register and receiver, Los Angeles, Califor- 
nia, October 13, 1881. 


I have examined on appeal the case of the State of California v. Juan 
de Jesus Alari, involving the E., SH. 4, and lots 1, 2, and 3 See. 34, T. 
18., R. 9 W., 5S. B. M. 

The records of this office show that Alari filed D. S. 1546 for said 
tracts December 17, 1877, alleging settlement December 16, 1857; and 
that the State of California filed indemnity selection therefor, and for 
SW. 4 SE. 4 said section R. and R. 645, November 8, 1877. | 

Plat of township filed September 28, 1877. | 

Your decision was adverse to defendant upon the ground that he had_ 
made conveyances by which the title he might acquire from the United 
States would inure in part to the benefit of persons other than himself. 

The appeal is taken upon the grounds that the conveyances referred 
to were made prior to the initiation of his pre-emption claim and could 
not affect his good faith or the validity of his claim; that the deed from 
Alari to Vejar (Ex. A.) was merely a quitclaim and could not operate 
‘to convey a subsequently acquired title, and that if the deeds could be 
held to be contracts to convey his after acquired title they could not 


*See Secretary’s decision, 1 L. D., 453. 
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be held to be valid or effective in view of the fact that such contract 
under the pre-emption law would be unlawful. 

The deeds referred to are filed as evidence in the case. 

The deed from Alari to Vejar (Ex. A.), dated September 14, 1865, 
_ bargains, sells, and quitclaims all of his right, title, and interest in and 

to a certain tract, containing about one acre, located by the evidence in 

lots 1 and 2, There are no covenants of warranty. This instrument 
cannot be considered as being more than a quitclaim deed. It could 
not operate to estop Alari from setting up any title he might subse- 
quently acquire against those claiming under it. 

But the deed from Alari to Santiago Lobo, dated November, 1869 
(Ex. B), is in all respects @ warranty deed, conveying or attempting to 
convey in fee simple a certain jot or parcel of land containing 3.72 
acres. The tract described therein is shown by the uncontradicted es 
timony of Wilson Beach to be situate in lot 3, sec. d4. 

It is such a deed as would in seoriante: with all legal principles: 
estop Alari and those in privity with him from disputing the title of his 
grantee or those in privity with him, and under which any title he might 
subsequently acquire to the tract conveyed would inure to the benefit 
of his grantor, his heirs or assigns. 

The pre-emption law does not prohibit the making of such a deed, but 
requires that the pre-emptor, before being allowed to make entry, shall 
swear that he has not made any contract by which the title he might. 
acquire from the United States would inure to the benefit of any other 
person, and imposes a penalty for false swearing in that respect. It 
does not say that such a contract shall not be made, but that the settler 
who attempts in such manner to transfer the public lands shall forfeit 
his right of entry. 

It does not in any way affect the legal operation of a warranty deed 
to convey subsequently acquired title and permit the grantor to secure 
the advantage of his own wrong, although title acquired by false swear- 
ing woald be vitiated by fraud no matter in what hands it might be. 
found. 

To adopt the reasoning of the appellant in this regard would be to 
hold that as no valid contract could be made by which the title that the 
pre-emptor might acquire would inure to the benefit of any other person, 
such attempted contract could not defeat the right of entry, and hence 
the law-making power had done a vain and useless thing in providing 
for a forfeiture of that right under the conditions stated. 

It is clear to my mind that the outstanding deed from Alari to Lobo 
is such a contract or agreement by which the title he might acquire from 
the United States would inure in part to the benefit of another than 
himself, and hence that upon application to make entry he could not. 
lawfully make the affidavit required by Sec. 2262 Rev. Stats. 

As this conveyance, however, is only a bar to entry, and does not 
vitiate his pre-emption right, he may when he applies to prove up do 


DECISIONS RELATING TO THE PUBLIC LANDS. 409: 


so if he can then show in proper matiner a reconveyance or release of 
claim by his grantee, or those holding under him, of the premises de- 
seribed in said conveyance, or by eliminating from his application to 
enter the lot embracing same. : 

Inasmuch as the time within which Alati would, but for the pendeney 
of this contest, have been required to mike nroG! and payment has 
expired, he oan only be allowed a reasonab'e time after notice of final 
decision in his case within which to tender proof and payment. 

The State selection is held subject to the ability of Alari to make 
entry. 

Adyise the parties of this decision and of their right of appeal. 


Exp Sate 


PRE-EMPTION—ALIENATION—MORTGAGE. 
ia LARSON v. WEISBECKER. 


A mortgage given by a pre-emptor as security for money loaned him with which to 
pay the government price for the land filed upon is not an alienation of the land, 
nor is it such an agreement as is prohibited by 2262 Rev. Stat. 


Secretary Teller to Commissioner McFarland, April 24, 1882. 


Section 2262 Revised Statutes provides that— 


Before any person claiming the benefit of this (pre-emption) chapter 
is allowed to enter lands, he shallmakeoath .. . . . that hehas 
not, directly or indirectly, made any agreement or contract, in any way — 
or manner, with any person whatsoever, by which the title which he 
‘might acquire from the government of the United States should inure 
in whole or in part to the benefit of any person except himself. 

I am aware that the former rulings of your office and of this Depart. ' 
ment—following the precedent of an early decision—have held that an 
outstanding mortgage given by a pre-emptor upon the lands embraced 
in his filing defeats his right of entry upon the ground that such mort- 
gage is a contract or agreement by which title to the lands might inure 
to some other person than himself. A careful consideration of this sec- 
tion leads me to a different conclusion, and to the opinion that unless it 
shall appear under the rules of law applicable to the construction of — 
contracts or otherwise that the title shall inure to another person, it 
does not debar the right of entry; and that the mere possibility that the | 
title may so result—as in the case of an onary mortgage—is not suf- 
ficient to forfeit the claim. 

The term contract comprises in its full and more liberal signification 
any description of agreement, obligation, or legal tie whereby a party 
binds himself or becomes bound, expressly or impliedly, to another to 
pay a sum of money, or to do or omit to do a certain act; but initsmore — 
familiar sense it is frequently applied to agreements ‘not under seal. 


The term agreement, on the contrary, is rarely used amongst us, except , 
in relation to contracts not under seal, and this is evidently its proper: 
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use (1 Chitty on Contracts, 2). * Contacts iS an agreement, upon suffi- 
cient consideration, to do or not to doa particular thing; from which 
definition there arise three points to be considered: First, the agree- 
ment; second, the consideration; and Ee, the thing to be done or 
omitted. (2 Black, Com., 441.):. 
As defined byAmerican authorities, a contract is an agreement be- 
‘tween two or more parties to do or not to do a particular thing (Taney, 
- Oh. J., 11 Pet., 420, 572); an agreement in which a. party undertakes to 
do or not to do a particular thing (Marshall, Ch. J., 4 Wheat., 197); an 
agreement between two or more parties for the doing or not doing of 
some specified thing (1 Parsons on Cont., 5); an agreement of two or 
more persons, upon sufficient consideration, to do or not to do a particu- 
lar thing (2 Kent., 450). Under these definitions there seems no essen- 
tial differenee between a contract and an agreement, and the use of 
either word alone would in my opinion have expressed the intention of 
Congress in the enactment of this statute as fully as do the two. 

It is also a familiar rule in the construction and interpretation of con- 
tracts that the intention of the parties, if consistent with the rules of law, 
must prevail; and where this is sufficiently apparent, effect must be 
‘given thereto even though some violence be thereby done to the words 
of the contract (1 Chitty, 105, and authorities cited). The object of the 
maxims which govern the exposition of contracts is “to discover and 
give effect to the intention of the parties, so that performance of the con- 
tract may be enforced according to the sense in which they mutually 
understood it at the time it was made” (Beil v. Buen, 1 Howard, 169; 
Lawrence v. McCalmont, 2 Howard, 426; 1 Pick., 278). 

The case shows that Weisbecker executed a mortgage upon the land 
covered by his filing as security for money loaned him with which to 
pay the government price for it. That he did not intend thereby that 
the title should inure to some one other than himself appears from the 
facts that he made a conditional alienation of the land only, when, had his 
purpose been different, he might have made an absolute conveyance ; 
that he used the money in payment of the land, title to which, neces- 
sarily under the law, vested in himself and not in the mortgagee; that 
he subsequently repaid the loan and the mortgage was discharged, thus 
leaving no right whatever in the mortgagee; and that there is no evi- 
dence tending even to show that he executed the mortgage for any 

other purpose than as security for the money loaned. Besides, it was a 
contract which could not be enforced against Weisbecker to the loss of 
his title, because by payment of the loan he could defeat such loss, and 
thus no title could inure to the mortgagee. “A mortgage is the con- 
veyance of an estate by way of pledge for the security of debt, and to 
become void on payment of it” (4 Kent, 135). 

The statute under consideration requires from a pre-emptor, in my 
Opinion, in order to the defeat of his right of entry, a contract by force 
tof which title to the land must vest in some other person than himself; 
and it must appear that such was his intention at the time of making it. 
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If, on the contrary, the mortgage was a mere security for money loaned, 
and the contract does not necessarily divert the title from him, it was 
not a contract or agreement within the meaning of section 2262. In 
construing this section the U.S. supreme court says (Myers wv. Croft, 13 
Waill., 291): 

It had been the well-defined policy of Congress, in passing these (pre- 
emption) laws, not to allow their benefit to inure to the profit of land 
speculators, but this wise policy was often defeated. Experience had 
proved that designing persons, being unable to purchase valuable lands 
on account of their withdrawal from sale, would procure middle-men to 
occupy them temporarily, with indifferent improvements, under an agree- 
ment to convey them as soon as they were entered by virtue of their 
pre-emption rights; when this was. done and the speculation aecom- 
plished, the lands were abandoned. This was felt to be a serious evil, 
and Congress undertook in the law under consideration to remedy ¢ by 
requiring of the applicant for pre-emption, before he was allowed to 
enter the land on which he had settled, to swear that he had not con- 
tracted i¢ away, nor settled upon it to sell it on speculation, but in good 
faith to appropriate it to bis own use. 

It is clear, I think, under the facts, that Weisbecker did not make 
such a contract or agreement as is contemplated by the statute, and 
hence that be did not lose his right ofentry. This law was intended to 
prevent speculative entries; but if a pioneer settler, struggling for a 
home for himself and family, is compelled by his necessities temporarily 
to mortgage his land, that he may pay for it and secure it to himself,, 
and his good faith is manifest, and, in the absence of all fraudulent or 
illegal purposes, I discover no reason why the government can reason- 
ably object thereto, or that it is within any prohibition of the law. 
Weisbecker appears to be one of that numerous class of poor but worthy 
citizens for whom Congress legislated in the pre-emption laws. He 
mortgaged his land for no speculative nor improper purpose, but that 
by means thereof the title might vest in himself and notin another. I 
am, therefore, of the opinion that his entry should not be forfeited by 
reason thereof. . . . Your decision canceling his entry is reversed, 
but cases adjudicated under a different view of section 2262 will not be 
reopened. The principle here announced in respect to said section will 

“be applied to future cases only. 


BOARD OF EQUITABLE ADJUDICATION—AUTHORITY. 
CONLIN v. YARWOOD. 


The Board of Equitable Adjudication has exclusive jurisdiction within ene sphere of 
the powers conferred upon it by the statute. 

No appeal lies from its decisions, nor are they subject to review by any other tribunal. 

The Board may, upon allegations of fraud in an entry, revoke its confirmation thereof. 


Secretary Teller to Commissioner McFarland, December 8, 1882. 


I have considered the papers transmitted with your letter of March 
3, 1882, in the matter of the cash entry of Martin Conlin for the E. $ of 
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the NW. 4 and the SW. 4 of the NW. 4 of Sec. 10, T. 28, R. 18, Men- 
esha, Wis. 

It appears that Conlin filed pre- e-emption declar atory statement for the 
tracts June 18, alleging settlement-J une 5, 1875, and made cash entry 
therefor July 20, 1875, and that Hugh Yarwood ade homestead entry 
for the same tracts March 14, 1876. 

On Septeinber 6, 1876, your office held Conlin’s entry for cancellation 
for failure to reside on the Jand for a period of six months prior to his 
entry, and also held Yarwood’s entry for cancellation because made 
upon a tract already appropriated. 

Yarwood did not appeal from your decision, and hence it became final 
as to him. On Conlin’s appeal this Department held, February 28, 1879, 
that he had shown good faith and compliance with the law, but, if view 
of the facts, directed submission of the case to the Board of Equitable 
Adjudication. | 

Your records show that on March 6, 1879, your predecessor presented 
to the Secretary of the Interior aiid the Attorney-General for their 
consideration and action his confirmation of Conlin’s entry; that they 
approved the same April 7; that it was approved for patent by your 
office April 14; and that, on December 4-following, an abstract of said 
case, with others which had been confirmed, was transmitted to this De- 
partment for transmission to Congress. | 

On March 29,1879, Yarwood applied for reconsideration of my prede- 
cessor’s decision of February 18, which was refused April 2 following, 
for want of error therein, unless he should present testimony showing 
that Conlin’s entry was fraudulent. This action, it will be noted, was 
during the pendency of said entry before the Board, and prior to con- 
firmation thereof. After the confirmation, and while the entry awaited 
patent, affidavits were filed alleging fraud therein, and your office or- 
dered an investigation thereof. On review of the testimony you sus- 
tained the allegations and recommended that proper steps be taken to 
vacate the confirmation of the Board and for cancellation of the entry. 
Your decision therefore presents the ae of the finality of adjudica- 
tions of the Board. 

The Board of Equitable Adjudication i is established and its powers: 
defined by sections 2450 to 2457, Revised Statutes, amended by the act 
of February 27, 1877, to consist of the Secretary of the Interior, the At- 
torney-General, and the Commissioner of the General Land Office, and 
is authorized “ to decide upon principles of equity and justice” “all cases 
of suspended entries of public lands and of suspended pre-emption land 
claims, and to adjudge in what cases patents shall issue upon the same.” 
“ Hverysuchadjudication . . . . . shall operate only to divest the 
United States of the title of the lands embraced thereby, without preju- 
dice to the rights of conflicting claimants” (t. ¢., it shalt divest the title 
of the United States and vest i¢ in the one whose entry the Board con- 
firms, in the absence of a conflicting adverse claim). The Commissioner 
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is directed to report to Congress at the first session after any such ad- 
judications had been made, a list of the same, under the classes pre- 
scribed by law, with a statement of the principles upon which each class 
was determined, arranging his decisions into two classes: the first to 
embrace all such cases of equity as may be finally confirmed by the 
Board, aud the second such cases as the Board rejects and decides to 
be invalid. ‘ 

‘Yor all lands covered by ciaims which are placed in the first class, 
patents shali issue to the claimants ; and all lands embraced by claims 
placed in the second class shall ipso facto revert to, and become part of, 
the public domain.” Section 2457 provides that the preceding sections, 
from 2450 inclusive, shall be applicable to all cases of suspended entries 
and locations which have arisen in the General Land Office since June 
26, 1856, as well as to all cases which may thereafter occur, embracing 
as well locations under bounty-land warrants as ordinary entries and 
sales, including homestead entries and pre-emption locations or cases ; 
when the law has been substantially complied with, and the error or 
informality arose from ignorance, accident, or mistake, which is satis- 
‘factorily explained, and where the rights of no other claimant or pre- 
emptor are prejudiced, or where there is no adverse claim. 

There is no adverse claimant in this case; the question is one solely 
between Conlin and the government, and the successive steps in the | 
progress of the case to, and through the Board, seem all to have been - 
in pursuance of the law. 

Whether or not my predecessor should have sustained Conlin’s entry, 
upon his finding that Conlin had acted in good faith, and in compliance 
with the law (asI think he should have done), or whether he properly 
referred the case to the Board notwithstanding such finding, are not 
questions material to the present issue, but whether only he did so refer 
it—as he had the undoubted right—whether the Board acted thereon, 
and the effect of its-adjudication. This Board is a tribunal of special - 
and limited jurisdiction. Its powers are conferred and defined by 
Statute. Outside of these it has no authority, but within the sphere 
thereof they are exclusive, and no other person, officer, or tribunal may. 
control its doings. Your office, this Department, and the Board derive 
their powers from a common source—the statute—and neither can 
travel beyond the line of its peculiar jurisdiction, nor take what is not 
conferred. Hence no appeal lies from the decisions of this Board, nor 
are they subject to review in any other tribunal, because the statute is 
silent in respect to these matters. When, therefore, a case is referred 
to the Board, and it becomes invested with its statutory rights, it ac- 
quires exclusive jurisdiction thereof, and your office and this Depart- 
meut lose all control over it. . : 

The case of Conlin having been rightfully referred to this Board, its 
confirmation of his entry was withiu its powers and judgment, and its 
adjudication must be held final and conclusive; and patent would ordi- 
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narily issue as prescribed by sections 2453 and D454 Revised Statutes. 
(Foley v. Harrison et al., 15 How., 433.) 

Although the Board may be authored: upon allegations of fraud in 
the entry, to revoke its confirmation thereof and further hear the case, 
I.do not find from an examination of the testimony such evidence of 
fraud as to require me to recommend such action. 

The entry will therefore stand for patent. 


GL DIise 


ye 


PRE-EMPTION—~UNSURVEYED LANDS—SETTLEMENT. 


When prior settler has distinctly marked his boundaries, his claim by those bounda- 
ries will be regarded, though subsequent settler has made improvements within 
them. 

But where prior settler does not mark his boundaries, priority of settlement does not 
control, 


Commissioner McFarland to register and receiver, Grand Forks, Dakota, 
February 3, 1883. 


’ Tam in receipt of register’s letter of 18th ultimo, requesting, in view of 

the numerous settlements thatare being madeupon theunsurveyed lands 
in your district, and the differences of opinion existing among attorneys 
and others as to the rights of conflicting settlers upon such lands, a 
statement of the views and ralings of this office upon the subject for 
your own instruction, and which you also propose to publish for the 
benefit of those now settled, and who may hereafter settle, upon unsur- 
veyed lands. . 

Prefacing with the remark that the determination of every case must 
largely depend upon its individual features, and that no general propo- 
sitions or rules can therefore be laid down that will meet and control 
all cases, I will endeavor to set forth, as requested, the leading principles 
that will govern the adjudication of confliéting claims which had their 
inception prior to survey, as heretofore understood and enforced in the 
practice of this office. 

Section 2274 of the Revised Statutes, providing for joint entries in 
‘cases where the extension of the lines of survey finds two or more Set- 
tlers with improvements upon the same smallest legal subdivision, was 
remedial in its nature, and designed to meet a class of cases which, prior 
to the date of the act (March 3, 1873) from which it is taken, had been 
found extremely difficult to equitably adjust. Owing to ignorance of 
where the lines of survey would fall, settlers would be found in posses- 
sion of, and with improvements upon, the same smallest legal subdi- 
vision; and although there was no conflict between them as to their 
actual possession, there would necessarily be a conflict in their claims 
‘ as placed upon record. In such cases the provisions of section 2273) 
that the right of pre-emption should be in him who made the first set- — 


DECISIONS RELATING TO THE PUBLIC LANDS. 415 


Hlement, was extremely inequitable and unjust, and this iajuustiee was 
met and overcome by the act of March 3, 1873 (Sec. 2274). 

This section, it is obvious, is designed to meet only cases where the 
conflict arises rou ignorance upon the part of the settlers as to the: 
extent of the other’s claim; hence, in the case stated by you, the prior. 
settler A, having distinctly marked the boundaries of his claim, so that 
no one could mistake its extent, was entitled to the whole thereof, and 
the subsequent settler B could acquire no right by asserting a claim in — 
conflict with that location, or by making improvements within the. 
boundaries of A. 

If, however, A’s location, instead of being in exact souvontiliy with. 
the ines of survey, had excluded a portion of any legal subdivision, and 

B had settled and made improvements upon that portion of the subdi-. 
vision outside of A’s line, he is, under the provisions of section 2274, 
entitled to a joint entry of such tract for an adjustment of coterminous: 
boundaries. 

The case stated is controlled by the fact that the prior settler had dis- 
tinetly marked his boundaries, and it can make no difference that he 
had not and that the subsequent settler had made improvements upon 
any particular subdivision within those boundaries. 

In the case of Caulfield v. Bosworth, decided by the honorable act- 
ing Secretary of the Interior, August 10, 1882, it was held that when a 
claim is located upon the ground before survey, either with Valentine 
scrip or under the pre-emption laws, and other claims are afterwards 
made and located with reference thereto, the party first locating and — 
making known the extent of his claim will not be permitted to enlarge — 
the same to the injury of subsequent locators whose claims have been' 
made to conform to such first location. It would seem to follow that 
the first locator, being bound by his established lines, subsequent locat- 
ors are also bound by, and cannot acquire rights within, them. The 
right of joint entry can only accrue, therefore, where ‘ne boundary of 
the prior location excludes a portion of a legal subdivision. 

In a case, however, where the prior settler does not mark the bound- 
aries of his claim, priority of settlement does not control. In such a — 
case the subsequent settler who has, prior to survey, made improve- 
ments upon a subdivision upon which the prior settler also has improve- . 


ments, is entitled to the benelits of section 2274, Rev. Stats., andif he — 


has improvements upon a subdivis:on embraced in the claim of a prior 
settler who, however, has no improvements thereon, and who has had 
possession of no portion thereof, he is entitled to ne. whole tract. 

It would seem from the following language contained in your letter, 
viz: A goes upon unsurveyed land with the intention of taking 160 acres 
under the pre-emption or homestead law, that you consider homestead 
settlers upon unsurveyed land as in exactly the same position as pre- 
emption settlers. This view, of course, is based wpon the provisions of 
the third section, act of May 14, 1820. 
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I do not, however, think that such is the effect of that section. It 
protects homestead settlements upon surveyed or unsurveyed lands by 
providing that the settler may make his entry within the same time 

after settlement, or after the filing of the township plat, as is allowed 
pre-emptors to place their claims of record, and that his right shall re- 
late back to the date of his settlement. In other words, it makes the 
provisions of sections 2265 and 2266, Rev. Stats., as regards the time 
allowed for perfecting entry in the district land office, applicable to set. 
tlements under the homestead law, as well as to those under the pre- 
emption law. It makes no provision for that class of cases where the 
survey finds two or more settlers with improvements upon the same sub- 
. division, one or all of whom claim under the homestead law, and such 
settlers are in the same position as were pre-emption settlers prior to 
the act of March 3, 1873 (section 2274). The provisions of this section 
cannot be applied to cases of settlement under the homestead law, for 
the reason that in addition to the fact that there is nothing in said act 
of May 14, 1880, that would justify it, the mode of procedure provided 
by it is one that cannot be applied in homestead cases. This is true in 
eases of conflict between pre-emption and homestead settlements par- 
ticularly, owing to the great difference in the nature of the two claims. — 
The pre-emptor must pay for the land, the homesteader pays nothing ; 
the pre-emptor must make his proof and payment within thirty-three 
months from the filing of the plat, the homesteader, after five years’ 
residence. There are no features in the character of the respective en- 
tries by which they can be united. 

It follows, therefore, that in cases of homestead settlement prior to 
survey the adjudication of conflicts will depend upon the facts in each 
case. Ifthe homestead settler, prior to survey, can ascertain the lines 
of his claim, and so mark his boundaries that they will conform to the 
lines of public survey when extended, then his entire claim could be 
protected by compliance with the law. In cases where no boundaries 
are marked, or if marked do not conform to the surveys, the rights of 
conflicting claimants to any particular subdivision must be determined 
by their priorities, possessions, improvements, etc.; that is, by appar- 
ent equities. 


et Sere 


PRE-EMPTION—INHABITANCY; PRACTICE-—-REVIEMV. 
McBRIDE v. LEBCHER. 


_ The rule of construction in force at any stage of a case is the one that must be ap- 
plied, and therefore a case will not be reopened upon a motion for review in order 
that later rulings may be applied to the same state of facts. 

Commissioner McFarland to register and receiver, Miles City, Montana, 

June 30, 1882, 


I have considered the motion of C. B. Lebcher for a review of my de- 
cision of December 3, 1881, closing the case of John McBride ». said 
Lebcher, filed in your office April 2, 1882. 
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Your findings of fact and opinion were adverse to Lebcher, but he did 
not appeal therefrom. Your findings, therefore, became final, and my 
said letter simply held that your conclusions based thereon, were correct, 
aud, in accordance with the rules of practice, closed the case. 

The motion is not based upon newly discovered evidence, but upon 
the ground that subsequent to the decisions the course of rulings by 
this office upon similiar facts has changed, and that under them Lebcher 
would be entitled to an award. There are several reasons why this 
motion cannot be granted.. : 

It was not filed within thirty days from the decision, as required by 
rule 77, which is specific upon this point. Again, if it were true that 
under latter rulings the decision in this case upon the same state of fact 
would be different, the case could not be reopened in order to apply such 
rulings. See Secretary’s decision of July 17, 1873, in the case of the 
Missouri, Kansas and ‘Texas Railroad Company v. Buck, where it was 
held that the rule of construction in force at any stage of a case is the 
one which must be applied. 

Finally, although your decision did not state specifically that Lebcher 
was acting in bad faith, your findings of fact supported that conclusion, 
which was in itself the vital principle of the decision. 

The cases referred to by Lebcher, wherein a failure to actually inhabit 
the land after settlement were cases wherein such diligeuce was shown 
as circumstances permitted, and wherein the settler’s good faith was 
clearly shown; hence these are not applicable to the case. You wilk 
advise the parties of the denial of this motion. 

McBride submitted final proof of compliance with law, aftér due pub- 
lication of notice, April 22, 1882, and at the same time submitted his 
application to purchase, which you declined to allow during the pend- 
ency of thismotion. The motion being finally disposed of, you will allow 
said application as of its date, if no objection other than that stated 
appears. 


PRE-EMPTION—ACT OF JULY 23, 1866. 
WARD v. WILLIAMS ET AL. 


Section 7 of this act was not repealed by the Revised Statutes, as it is local and tem- - 
porary in character. If repealed, previously acquired rights could not be affected 
thereby. 


Secretary Teller to Commissioner McFarland, June 8, 1882. 


T have considered the case of Sarah Ward, applicant to purchase the 
Jands involved, situate in sections 10, 11, 12, 14, and 24,in T.4.N., RB.» 
9 W., M. D. M., San Francisco, Cal., under the seveuth section of the 
act of July 23, 1866 (14 Stat., 218), ». Frank Williams e¢ al., pre-emption 
and homestead claimants, on appeal from your decision of March 24, 
1881, holding, among other things, that said seventh section is not re- 
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pealed by the Revised Statutes (as is otherwise claimed by Williams 
et al.), but is still in force. 

The act of March 3, 1851 (9 Stat., 631), entitled “‘ An act to ascertain 
and settle private land claims in the State of California,” confirmed 
only valid claims derived from the Spanish or Mexican governments; 
and invalid ones, upon rejection of the grant, were held a part of the 
public domain. To relieve persons who had purchased lands under 
such grants, title to which they supposed good, but which proved other- — 
wise, Congress passed the remedial act of 1866, the seventh section of 
which provides— | 

That where persons in good faith and for a valuable consideration 
have purchased lands of Mexican grantees or assigns, which grants 
have been subsequently rejected, or where the lands have been excluded 
from the final survey of any Mexican grant, and have used, improved, 
and continued in the actual possession of the same as according to the 
lines of their original purchase, and where no valid adverse right or 
titie (except of the United States) exists, such purchasers may purchase 
the same, ete. | 

This act continued in unquestioned force to the date of the adoption 
of the Revised Statutes in 1874. It has never been repealed in terms, 
and is still in force, unless its repeal results from sections 5595 and 5596, 
RS. 

Section 5595 provides that “ the foregoing seventy-three titles em- 
brace the statutes of the United States, general and permanent in their 
nature, in force on the Ist day of December, 1873,” . . . . . and 
section 5596, that “ all acts of Congress passed prior to said Ist day of 
December, 1873, any portion of which is embraced in any section of 
said revision, are hereby repealed and the section applicable thereto 
shall be in force in lieu thereof; all parts of such acts not contained in 
such revision having been repealed or superseded by subsequent acts, 
or, not being general or permanent in their nature, provided that the in- 
corporation into said revision of any general and permanent provision, 
taken from an act making appropriations, or from an act containing 
other provisions of a private, local, or temporary character, shall not 
repeal, or in any way affect, any appropriation, or any provision of a 
private, local, or temporary character, contained in any of said acts, 
but the same shall remain in force; and all acts of Congress passed 
prior to said last-named day, no part of which are embraced in said re- 
vision, shall not be affected or changed by its enactment.” 

The act of 1866 is partly of a general and permanent, and partly of 
a private, local, or temporary character. The first, second, and third 
sections, relating to and confirming selections of public lauds by the 
State of California, in part satisfaction of its grants, and the fourth and 
fifth sections, relating to its swamp lands, being of a gereral character, 
are included in therevision. The other four sections relating to private 
grants from the Spanish or Mexican governments, prior to the treaty of 
Guadalupe Hidalgo, in 1848, and enacted for the benefit of claimants 
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thereunder, being of a private, local, or temporary character, are omitted 
therefrom, 

These sections are not wholly free from ambiguity, but their pro- 
visions lead me to the opinion that the revision was intended as a sub- 
stitute for all general and permanent acts in force prior to December 1, 
1873, and that acts and parts of acts containing provisions of a private, 
local, or temporary character, were also left in force. J discover no 
change in the Congressional policy respecting said private grants at the 
date of the adoption of the revision, nor any reason therefor. They 
embraced large and important interests. Many of them had not then 
been submitted for adjudication, and many others were in process of 
adjudication. Had they been considered of a general and permanent 
character, the acts affecting them would have found place in the revision; 
but not being of such character they are subject to the proviso of sec- 
tion 5596, and are not repealed. ) 

Statutes are repealed by express provisions of a subsequent law, or 
by necessary implication, and in the latter case there must be such a 
positive repugnancy between the provisions of the old and new law that 
they cannot stand together, or be consistently reconciled. Repeals by 
implication are not favored in law, ahd are never allowed but in cases 
where inconsistency and repugnancy are plain and unavoidable; and it 
is a question of construction whether or not an act professing to repeal 
or interfere with the provisions of a former luw operates as a total or 
partial. or temporary repeal; and if there are two acts seemingly repug- 
nant, if there be no clause of repeal in the latter, they shall, if possible, 
have such construction, that the latter may not be a repeal of the . 
former by implication (Potter’s Dwarris, 154, and citations). 

In view of the fact that section 7 of the act of 1866 has not been di- 
rectly repealed, nor impliedly so, under my construction of sections 
5595-6, Revised Statutes, and that many cases have been adjudicated 
under its provisions since the adoption of the Revised Statutes, thereby 
holding it in force, 1 am unwilling to give it a different construction 
until it has been otherwise judicially interpreted. I therefore affirm 
your decision in this respect. 

But whether or not said section is repealed cannot affect the present 
case, because section 5597, Revised Statutes, provides that— 

The repeal of the several acts embraced in said revision shall not 
affect any act done, or any right accruing or accrued . . . . . be- 
fore the said repeal, but all rights and liabilities under said acts shall 
continue and may be enforced in the same manner as if said repeal had 
not been made. | 

As Mrs. Ward acquired her rights, if any, under purchase of a por. 
tion of a Mexican grant of the Soulajule rancho by her deceased hus- 
band, in 1861, after whose decease the lands in question were set off to 
her as part of his estate, by the proper courts, her rights will be deter- 
mined as his would have been under that provision of section 7, which 
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provides that persons who have purchased lands of Mexican grantees or 
assigns, and otherwise complied with the requirements of the section, 
may purchase the same. | 

What rights had he? 

It appears that in March, 1844, the Mexican government granted to 
one Mesa the tract of land known as Soulajule. This tract was never 
presented tothe United States authorities for confirmation as an entirety,, 
and hence its location has never been determined by established bound. 
aries. Mesa, however, transferred portions of it to different persons, 
one of which he conveyed to Pedro J. Vasques by deed dated Marck 
28, 1850, and the same was confirmed to him by final decree of the 
United States district court for the district of California, in August, 
1857. The surveys of the different claims were duly approved, except 
that my predecessor, Hon. C. Schurz, April 15, 1878, directed certain 
changes in that of Vasques, which were made, aad the plat thereof was 
approved by your office January 18, 1879, and patent Pee to Vasques 
on the same day in aecordance Oieeca. 

The tracts applied for by Mrs. Ward appear not to have peat withir 
the deed from Mesa to Vasques, nor within the latter’s confirmation, nor 
patent, but little thereto remained in Mesa. Hence any conveyanee by 
Vasques of land outside of his confirmed and patented limits, to which 
he had no title, would be ineffectual in law to convey any interest to his 
grantee, and hence, also, as he was not assignee of a Mexican graniee 
of lands excluded from the approved survey, he had no right to pur- 
chase the lands now in dispute under said section 7. 

It appears, however, that on June 4, 1852, Vasques made a convey- 
ance of land, of which that now applied for by Mrs. Ward is a part, to 
one Buckley, who, on June 21, 1861, conveyed the same to one Brown, 
now deceased, the former husband of Mrs. Ward. As neither Brown 
nor Buckley had other right than that derived.from Vasques, who had 
no right under said seventh section, I affirm your decision that Mrs. 
Ward is not entitled to purchase the tracts under said section. 

Mesa failed to present for confirmation within the time limited by the 
act of 1851 that portion of the land granted him, which was excluded 
from his conveyance to Vasques and his other grantees. It therefore 
fell within the body of the public lands and became subject to pre-emp- 
tion and homestead settlement. © 

3 * ¥* * ig * oe 

You rejected Williams’s filing because his improvements embrace those: 
of Mrs. Ward on land claimed by her under color of title, and that his: 
case is, therefore, within the purview of the decision of the case of 
Atherton v. Fowler (6 Otto, 513). 

As Williams’s filing is also in confliet with the homestead entry of Mc- 
Laney, and with the filing of Bucklin, upon which proofs have not yet. 
been offered, I modify your decision in respect to him, and direct that 
his filipg remain intact to await future con-ideration in connection with 
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said homestead entry and said filing, and I affirm your decision holding 
the several other filings and entries intact, subject to proofs of compli- 
ance with the law and to priority of right. 


—— 


PRE-EMPTION—QUALIFICATIONS OF SETTLER. 
CRITCHFIELD v. LEWTS. 


While fall faith and credit must be given to the decree of the court granting a d1- 
vorce, it is competent for the Department and the General Land Office to consider 
collateral facts respecting the relations of the parties for the purpose of deciding 
whether or not tue wife was the head of a family and a bena fide settler. 


Acting Secretary Joslyn to Commissioner McFarland, November 9, 1882. 


J have considered the case of Caroline E. Critchfield ». Walter M. 
Lewis, involving the N.E. 4 of the S.E. 4, the S. 4 of the NE. 4 and the 
NW. 4 of the NE. 4 of Sec. 2, T. 8, R.6 W., Concordia, Kausas, on ap- 
peal by Critchfield from your decision of November 21; 1881, holding 
her claim for cancellation, and awarding the land to Lewis. 

The record shows that one Pierson made timber-culture eutry of the 
tracts June 30, 1817, and that the same was canceled November 7, 1879 ; 
that Lewis filed declaratory statement for the tracts November 10, aileg- 
ing settlement November 7, 1879, and on the day of his filing made 
hhomestead entry for the same tracts, and that Critchfield filed declara- 
tory statement November 13, alleging settlement November 7, 1879. 
It appears that Alvin Critchfield, husband of said Caroline, commenced 
a coutest against the entry of Pierson October 29, 1878, and that pend- 
ing the same, in November, 1878, Pierson, anticipating an adverse de- 
«ision, sold his possessory right and his improvements to Lewis for a 
valuable consideration, who forthwith entered ou the land and has since 
coatinuously resided on and cultivated more than forty acres thereof. 

It appears, also, that on October 31, 1876, Alvin Critehfield filed a 
dleclaratory statement upon another tract of land in the same district, 
whereby lis pre-emption right was exhausted, and as Pierson’s entry 
was canceled because the land contained a large amount of timber and 
would not be subject to another like entry, the only resource left to | 
Critch field was, if he desired to enter it, to apply for it under the home. 
Stead law—if that was admissible—which he did when initiating his 
‘contest. His application was rejected by the Department, on appeal, 
October 24, 1879, for the reason that no preferred right to enter can be 
allowed a contestant of a timber-culture entry, except where failure to 
comply with the law is alleged and proven, and that this contest did 
not involve that question, but the character of the land only. 

Upon initiation of his contest Oritchfield, with his wife and children, 
entered upon the Jand, where she continuously, with their children (and 
he for a greater portion if not the whole of the time), has since resided. 

Both parties to the present contest were therefore resident on the 
_ land at the date of cancellation of Pierson’s entry, but it does not ap- 
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pear upon which subdivision their respective residences and improve- 
ments were located ; but it does appear that Lewis’ house was torn down 
by Alvin Critchfield, and that he was arrested and convicted thereof, 
and that one or more of Lewis’ houses, subsequently erected, were 
burned or otherwise destroyed, but by whom is not satisfactorily shown. 

It also appears from an exemplification of the records of the district 
court of Mitchell County, Kansas, that a decree of divorce was entered 
at its August term, 1879, in favor of said Caroline E. Critchfield against 
said Alvin Critchfield, for the adultery of the latter, and that the mar- 
riage relation theretofore existing between them was wholly annulled. 
It must be presumed that this court had jurisdiction of the parties and 
the subject matter of said proceeding, and full faith and credit must-be 
given its decree and judgment. Nor will this Department, nor should 
your office, attempt to review or overrule its doings. - So far, therefore, 
as marriage is concerned, Caroline E. Critehfield was a qualified pre- 
emptor at the date of her filing. But it is quite competent for this 
Department and your office to consider collateral facts respecting the 
relation of the parties, for the purpose of deciding whether or not she 
was at that date the head of a family, and made her filing in good faith, 
in order to appropriate the land to her own exclusive use, and was a 
bona fide settler. 

It is claimed that the divorce proceedings were instituted solely to 
enable the parties to secure, through her filing, the land which he could 
not file upon nor enter, for the reasons above stated; thatthey were 
nominal only, and not intended to affect their real relations, and that 
the decree was obtained through their fraud and collusion. 

The testimony shows that these proceedings were commenced in July, 
1879, and that the decree was entered -in August following; that the 
summons in the ease was Served by leaving a copy thereof with the 
plaintiff, at the residence of the husband, they then occupying the same 
house, which contained but one room; that he did not appear in nor 
defend the case; that security for the costs of the proceeding was filed 
by athird person, upon their joint request, and upon Alvin Critchfield’s 
securing that person by a transfer to him of his own wagon; that they 
both attended the hearing in this case, going to and returning from 
the land office in the same vehicle; that he assisted her in the conduct. 
of the case, and that since the decree of divorce the parties have con- 
tinued to occupy the same house, without apparent disturbance of their 
marital relations. 

In view of all the facts, I cannot doubt that the proceedings in divorce 
were collusively and fraudulently begun and conducted, in order to 
qualify her as a pre-emptor and enable her to make a valid pre-emption 
filing ; that he, and not she, continues to be the head of their family; 
that her tiling was not made in order to appropriate the land to her ex- 
elusive use, and that she is not a bona fide settler on the tract, competent 
to make a legal filing. 

I affirm your decision. 


DECISIONS RELATING TO THE PUBLIC LANDS. 433 


p/h osee 


PRE-EM PTION—TRESPASS—IMPROVEMENTS. 
MARKS v. BRAY. 


A trespass upon the public lands will not be sustained under the decision in Ather- 
ton v. Fowler; nor will the claim of any person who is qualified and has com- 
plied with law be subject to defeat in favor of an unlawful occupant. 

The possibility of one party taking the improvements of another under the settle- 
ment laws, recognized as within the contemplation of the statute. 


Acting Secretary Bell to Commissioner McFarland, November 9, 1882. 


I have considered the case of Miles C. Marks v. Ferdinand T. Bray, 
involving the N. 4 NW. 4, and the SW. 4 of NW. 4, of section 34, TT, 
27 N., R.9 E., San Fr anicinen: Cal., on appeal by nay from your decis- 
ion of canuary 26,1881, adverse to him. 

The record shows that Bray filed declaratory statement September 
2, 1870, alleging settlement August 20, 1879, and that Marks made 
homestead entry October 18, 1879. 

It also appears that the State of California selected said tracts as 
lieu lands, at different times, both of which selections were canceled 
by your letter of September 1, 1877. Marks purchased the State’s 
claim after said selections and some years prior to said cancellation, — 
and had occupied the land, both prior and subsequently to the date of 
Bray’s settlement; but, at the time, was living on other land, in sec- 
tion 28, owned by himself, and occupying the land in dispute for busi- 
ness purposes, as adairyman. Hehas on the land a house, and twelve 
. or fifteen acres under cultivation, and uses the remainder for grazing 
purposes. His improvements are valued at from $1,500 to $2,000, and 
his whole tract is inclosed by fence, with occasional gaps therein. | 

Bray entered on the land, peacably, on August 20, 1879, through a 
guich across which there was no fence, and forthwith commenced the 
erection of a house upon the same subdivision on which Marks’s house 
was situated, and has since continuously resided there with his family. 
He has about five acres under cultivation, and his improvements are 
valued at about $250, Prior to this settlement he ascertained from the 
local office that the tracts were vacant government land, as shown by 
the records of that office. He knew of Marks’s occupation and im- 
provements at the date of his own settlement, but has authorized him 
to remove his buildings and movable property at his pleasure. 

On these facts you held the filing of Bray for cancellation, and al- 
lowed the entry of Marks to remain intact, subject to his future com- 
pliance with the law, referring to the cases of Atherton v. Fowler ie 
Otto, 513), and Clow v. Patterson (5 C. L. O., 147), 

I think your decision was erroneous. 

From the date of cancellation of the State’s selection to the date of 
Bray’s settlement—a period of nearly two years—the tract had re- 
mained vacant and unappropriated public land, subject to disposal 
under the laws for the disposition of such land. No one made claim to 
it. Although, as the testimony shows, Marks knew of such cancella- 
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tion prior to Bray’s settlement, he made no endeavor to forti fy his pos- 
session and secure a right to the tract under either of said laws until 
two months after Bray’s settlement. His laches thus enabled Bray to 
exercise a right the law gave hin to settle and to file his declaratory 
statement upon this as upon any other unappropriated public land. At 
that date Marks’s possession was not authorized by any law of Congress. 
He was on the land in violation of law aud without any legal right; 
and in such a case occupation is mere trespass, and the party will not 
be protected therein against one who has made @ valid adverse claim. 
That Marks himself regarded his own possession as invalid is apparent 
from his subsequent homestead entry, whereby he endeavored to secure 
rights to which he was not previously entitled. 

The case of Atherton v. Fowler, as now interpreted by this Depart- 
met, will not sustain a possession manifestly in violation of law, nor 
defeat a claim to land by one who has complied with the requirements 
of the law in favor of one who has not so complied. It also recognizes 
- the possibility of one party taking the improvements of another under 
the settlement laws as within the contemplation of the statute. Further 
consideration of the case of Atherton v. Fowler has led to a modification 
of the ruling in Clow vw. Patterson, in the latter cases of Molyneux v. 
Young (7 OC. L. O., 107), and Powers v. Forbes (Hil’s Leading Cases, 
Jan., 1881), Whatever, therefore, may be the equities of the case, Iam 
of the opinion that as Marks’s occupation of the tract. was unauthorized 
and illegal, and he was not a claimant therefor under any act of Congress, 
and had no legal right thereto at the date of Bray’s settlement and | 
filing, and as the latter appears to have complied with the require- 
ments of the pre-emption law, and did not make forcible entry on the 
land, his declaratory statement should be held intact, subject to full 
compliance with said law, and that the entry of Marks should be held 
subject to his (Bray’s) right to make payment and proof within the pre- 
scribed period. 

Your decision is reversed accordingly. 


PRE-EMPTION—SETTLEMENT—FORCIBLE ENTRY. 
BROWN v. QUINLAN ET AL. 


Where lands are in the actual possession of one who has settled upon, improved, and 
fenced the same, no right thereto can be acquired under the pre-emption laws 
by another who breaks the close and takes forcible possession, 

Where the lands are not inclosed by a fence, and the first settler is disqualified, or has 
taken no lawful steps to acquire title, a subsequent settler, who enters without 
force or intrusion upon the actual possession of the former, is not a trespasser 
gu. cl., and may acquire title to the lands under the pre-emption law. 


Secretary Teller to Commissioner McFarland, February 15, 1883. 


I have examined the ease of John McAllen Brown v. John Quinlan 
et al., involving certain lands in T, 4 N., R. 8, W., M. D.M., San Fran- 
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«cisco, Cal., on appeal from your decision of January 12, 1882, awarding 
said lands to various claimants. | 
- mee * # i - % 

The township plat was first filed August 10, 1878, but was withdrawn 
‘because the surveys of the confirmed portions of the Soulajule grant 
had not been finally approved, and was refiled February 5, 1879. 

Most of the lands in controversy were situated within the exterior 
boundaries of the Soulajule grant made to Ramon Mesa in 1844, and 
described as containing about three square leagues, 

At different times in 1549, 1850, and 1851, Mesa conveyed parcels of 
said grant to seven different parties; and among them a half league to 
one Trado, February 26, 1851, who on the same day conveyed it to 
Charles A. Lauff, William C. Andrews, and James McKeever. In this 
parcel are situated the lands in controversy. 

Of this Trado tract Brown went into possession August, 1854, under 
an agreement with the parties holding the title, and with the intention 
of purchasing it. 

He built his house and made improvements upon lands which he 
supposed to be within the boundaries of the Soulajule grant, but learned 
soon afterward that they in fact were upon the Laguna de San Antonio 
grant, adjoining; and to secure such improvements he purchased an in- 
terest in the San Antonio grant. 

In 1857, he and his brother Samuel obtained, for a valuable cousider- 
ation, a deed of the tract from said Raa and subsequently he 
purehased his brother’s interest therein. 

In 1858 he acquired the titie of said Andrews through an execution 
sale. He has never had a conveyance of Lauft’s interest, but it does 
not appear that any claim to the lands has ever been made by Lauff, or 
any one representing bim. 

The title to the Trado part of Soulajule grant was not presented for 
confirmation under the act of March 3, 1851 (9 Stat. 631). : 
~ Notwithstanding parts of Mexican grants have been conveyed, it was 
the practice to present for confirmation to the Board of Commissioners 
provided for in said act the grant as an entirety, and of course the con~ 
firmation would inure to the benefit of grantees of parts. In the pres- 
ent case that practice was not pursued, but the claims for the parts. 
were presented ani confirmed, ou appeal to the district court, in sever- 
alty—except the Trado part, not presented, and one part conveyed to 
Fuller, dismissed in the district court for want of prosecution. The time 
for presenting claims expired by the act, March 3, 1853. | 

At the time Brown went into possession he was informed that the 
Soulajule grant had been confirmed as an entirety, and he seems to have 
been under that belief at the time he made the purchases of the Trado 
tract aforesaid. 

In 1859, Deputy Surveyor Matthewson was instructed to survey the 
grant. He surveyed and located the exterior boundaries of the entire 
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Soulajule grant. This survey, which embraced the land in controversy, 
was approved March 3, 1860, by the surveyor-general. Separate sur- 
veys were afterwards made of the five confirmed tracts within the 
boundaries of the Mathewson survey. There were controversies about 
the surveys, but that of Mathewson, representing the exterior boundaries 
of the Soulajule grant, was held to be correct by both your office and 
by this Department. 

Brown seems to have labored under the belief that the gorant as an 
entirety had been confirmed, until Matthewson came upon the ground, 
in 1859, to make the survey. Upon taking possession, in 1854, he com- 
menced and continued extensive improvements upon the Trado tract, 
with the view of making it an extensive dairy farm. 

For this purpose he built a dwelling and dairy house, with other 
buildings, sunk wells for water for his cattle, and maintained a dairy of 
200 cows. ‘At the time of the survey, in 1859, he had the tract inclosed 
with a substantial fence, built mainly by him, but in part by occupants 
of adjoining lands. 

In 1871, Brown made an effort to purchase the land comprising the 
Trado Gack from the University of California, as unsurveyed land, and 
to have the same selected for him under the provisions of the Aericults 
ural College grant. He deposited money for surveying the land. For 
some reasons not explained, the Board of Regents, in 1875, made an 
order directing that the applications to select be abandoned (Exhibit 
20). Brown does not seem to have learned of this action until 1878. ‘He 
then renewed his application, and was required to deposit one dollar 
per acre, whereupon he deposited upwards of $2,500. Upon the com- 
pletion of the United States surveys, the selections were, after some 
controversy, rejected by your office, for the reason that the State and 
University had already selected more lands than they were entitled to. 
He then applied to purchase the lands under the seventh section of the 
act of July 23, 1866 (14 Stat. 218), which provides for permitting persons 
to purchase of the United States lands which they have in good faith 
and for a valuabie consideration purchased of Mexican grantees, and 
which have not been included in the final survey of such grants. He, 
however, was advised that on account of the Lauff outstanding interest, 
as shown by the record of the title, under the rulings of this Depart- 
ment, such claim to purchase could not be maintained. He then, May 
15, 1879, procured the additional homestead entries now in contest, and 
~ geeks to obtain title through these entries. 

These conveyances to Brown, and the various steps taken by him to 
acquire title, are recited as bearing upon the question of good faith on 
his part, and as showing the color of title under which he had been in 
possession. At the time of the additional homestead entries, he had 
been in continuous possession of the tract, personally and by his tenants, 
about twenty-five years. 
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In the summer of 1878, the pre-emptors generally made forcible and 
violent entry through Brown’s inclosure, and in that manner effected 
their alleged settlements, and with actual force and arms maintained 
their possession. Brown remonstrated, and made ineffectual efforts to- 
eject them by force, and also resorted to the State courts for protection. 
‘He obtained an injunction to restrain the pre-emptors from plowing the 
land and interfering with his stock; and, upon the hearing of a motion 
to dissolve the injunction, it was made perpetual. He also brought. 
suits of ejectment against the pre emption claimants, in which decisions 
were rendered in his favor in the trial courts, and on appeal to the su- 
preme court of the State the decisions below were affirmed (8 Pacific 
Coast Law Journal, 708, 717). 

In these cases in the State courts the acts of the respective parties. 
in respect to lawful entry and possession, and the rights of each under 
the possession acquired in the manner before stated, seem to have been 
- fully considered both upon the law and the facts, and it was determined. 
that the possession of Brown was lawful, and that the pre-emptors were 
trespassers and intruders. 

The surveys of the confirmed grants sathin the exterior boundaries of 
the Soulajule were finally approved January 18, 1879. Until that time 
the surplus land then for the first time definitely found within the ex- 
terior boundaries of that grant was not opened to settlement under the: 
pre-emption Jaws. (Hosmer v. Wallace, 97, U.S., 575). And certainly 
these pre-emption claimants could take nothing by reason of acts done 
before that time. 

I think it will be found upon examination that the present case, both 
as to the law and the facts, is ruled by the cases of Atherton v. Fowler 
(96 U. 8. 513), and Hosmer v. Wallace (supra). | 

In the former case (which was replevin for hay cut upon land claimed 
under a pre-emption settlement), the land had been within the limits of 
an alleged Mexican grant, but the claim for confirmation was decided 
‘adversely in March, 1862; and it was held that upon such decision the- 
land became public land under the act of March 3, 1851 (supra), The 
land, however, after the final decision, continued to be held in possession. 
by tenants and purchasers under the supposed Mexican grant, and 
while so held it was forcibly invaded by persons who previously had no- 
interest in it, and who dispossessed the occupants “under pretense of 
establishing a right of pre-emption to the several parts which mney SO 
seized.” 

The court below charged the jury as follows: 

If you believe trom the evidence that the defendants entered in good 
faith, with intention to preempt the land on which the hay was cut, 
and had actual possession of it at the time the hay was cut, your verdict. 
Should be for the defendants. 


The plaintiff requested the court to charge the jury: 


__ That if he was in actual possession of the land, having cultivated it 
for several years previously, and the defendants broke through his in- 
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closure against his consent, the entry was unlawful, though the land 
might be public land. 

This request the court refused. 

It was held that the charge as given, and the eetiiadl to charge as 
requested, was error, upon the ground that it was “obvious that the 
case was made by the court to turn on the assumption that the land 
was, in its then condition, liable to be pre-empted by defendants, 
against the wishes of the plaintifi.” 

The court, in further considering the case, said: 

The generosity by which Congress gave the settler the right of pre- 
emption was not intended to give him the benefit of another man’s labor, 
and authorize him to turn that man and his family out of their home. 
It did not propose to give its bounty to settlements obtained by violence 
at the expense ofothers. The right to make a settlement was to be exer- 
ised on unsettled land—to make improvement on unimproved lands. 
To erect a dwelling house did not mean to seize other man’s dwelling. 
It had reference to vacant land, to unimproved land; and it would 
have shocked the moral sense of the nen who passed these laws if they 
had supposed that they had extended an invitation to the pioneer pop- 
alation to acquire inchoate rights to the public lands by trespass, by 
violence, by robbery, by acts leading to homicides and other crimes of 
fess moral turpitude. 

In the case of Hosmer v. Wallace the doctrine in Atherton v. EOE 
was reaffirmed, and it was held that— 

~The right of pre-emption only inures in favor of a claimant ‘when he 
has performed the condition of actual settlement, inhabitation, and im- 
provement. As he cannot perform them when the land is occupied by 
another, his right of pre-emption does not extend to it. 

In that case, as in the one at bar, the land in controversy was part of 
a Mexican grant, but had been excluded by the approved survey of the 
tract confirmed, but continued in the possession of the grantee under 
the original grant, and the plaintiff claimed ‘‘a right of pre-emption to 
land excluded by the survey from the tract confirmed, although it was 
at the time in the occupation of the defendant.” 

The principle in these cases was again reaffirmed in the case of Tren- 
outh v. San Francisco (100 U.S. 251), wherein it was held that “the 
right of pre-emption under the laws of the United States cannot be ac- 
quired by iutrusion and trespass upou lands in the actual possession of 
others.” In that case the lands were claimed as against the pre-emptor 
“Sunder a foreign title—that of the pueblo from Mexico.” 

Nearly all the questions now under consideration were examined by 
the supreme court of California in the ejectment cases before referred 
to, and were pertinent to the inquiry. The decision is evidently a care- 
‘ful and well-considered one, and the court expressed the opinion that 
the questions involved had been substantially determined by the case of | 
Athertou v. Fowler (supra). 

It is insisted, by counsel for the pre-emption claimants, that Brown 
was a trespasser from his first possession, in 1854. I do not think this 
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position can be maintained. I think his possession within the exterior 
bounds of the Soulajule grant was lawful (Hosmer v. Duggan, 56 Cal, 
257; Van Reynegan v. Bolton, 95 U.S8., 33; Newhall ¢. Sanger, 92 U. 
S., 761, and cases before cited). Until final adjustment of the grant. 
within the exterior limits, the lands were by law in a condition of’reser- 
vation, and were so reserved by your office (letter D, November 26,, 
1878). There can be no doubt that Ramon Mesa’s possession would. 
have been rightful; and if so, the possession transferred to his grantee 
(Trado), and to Brown (Trado’s grantee), was necessarily of the same 
lawful character. | 

The views thus expressed are conclusive of the principal questions in. 
controversy. 

Settlements were made in some instances outside of Brown’s inclos- 
ure, but upon Jands adjacent thereto, the sectional subdivisions of which: 
extended within the inclosure. It was said in Hosmer v. Wallace that—. 

Settlement, inhabitation, and improvement of one piece of land can. 
confer no rights to another adjacent to it which at the commencement. 
of the settlement is in the possession and use of others, though upon a. 
subsequent survey by the government it proves to be part of the same: 
sectional subdivision. 

Brown, however, is.seeking to obtain title through additional home- 
stead entries made subsequently to the pre-emption filings; and I con- 
cur in your opinion that where the inclosure divides the smallest sub-- 
division into parts, and the pre-emptor’s settlement and improvements. 
were made upon the part lying outside of the inclosure, since no divis-- 
ion can be made of such tracts, they should be awarded to the pre-emp- 
tion claimants in preference to the additional homestead claimant. 

Wm. T. Farley claims the NE. 4 of Sec. 25, in ccnflict with the: 
claim of Aaron F. Bradley, uuder homestead entry No. 3584, embracing 
the SE. 4 of SE 4 of Sec. 24, and E. 4 of NE. 4 and SW. } NE. 3 See. 
25, and in couilict with cain of Mack, above adjusted, and said Far- 
ley’s claim, as to tract in conflict with Mack, is nee subject to Mack’s.- 
claim. 

As to the remaining tracts, Farley’s record claim is prior to Bradley's. 
Bradley, however, claims that Farley’s settlement was effected by force: 
within his inclosure, and upon land in his actual possession. 

At the time that Farley made a settlement upon the land, the acidens 
shows that it was in Bradley’s possession, occupied by his tenant. Brad-. 
ley was living upon an adjoining tract owned by him. These tracts in 
contention between Bradley and Farley had been iuclosed, or nearly 
so, by Bradley, and had been in his possession many years. He built: 
a house and commenced to reside upon the tract in dispute in 1870, and. 
resided there until 1876, when he removed to the adjoining tract, but. 
returned to the land in question in 1879, it being occupied in the mean 
time by his tenant; and since then he has continued to reside thereon.. 
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He has used the land for grazing purposes, keeping thereon some forty 
milch cows. At one time he made an ineffectual effort to obtain title 
by means of selections under the grant of college lands. 

Farley’s settlement was effected by a forcible entry. It was not ac- 
companied by the acts of violence which characterized the possession 
taken of the Brown tracts, but it was with force. He put the lumber 
for his building from the public road over Bradley’s fence, and after- 
wards effected an entrance for his team and other property by taking 
away the fence. He built a small house, and inclosed by a fence within 
Bradley’s inclosure somewhat less than an acre of ground, which he has 
cultivated. Such is the extent of his possession, except that he has at 
times turned some of his stock out to graze upon other parts of the 
tract. The highest estimate made by himself upon the value of his 
improvements is $150. 

I am unable to agree with you that his pre-emption claim is valid and 
lawful. The manner of his entry, and the nature of his inhabitancy, is 
of such a character as prevented him, in my judgment, from obtaining 
a valid pre-emption under the principles laid down in the decisions 
already cited. 

I am aware that a modified interpretation has been given by this De- 
partment to the case of Atherton v. Fowler, since some of the earlier 
rulings made after that case was decided (see Marks v. Bray, 8 ©. L. O., 
139), but I do not think that any of them go to the length of holding a 
pre-emption valid, attempted to be acquired under the circumstances 
of this case. | | 

In Clow v. Patterson, subsequently modified, the entry of both par- 
ties was peaceful, and the actual possession of a part by one did not 
interfere with the actual possession of the other; and it seems to have 
been held that under the Atherton v. Fowler case the one could not 
be awarded the part possessed and imiproved by the other, though the 
latter had no legal claim to it under the statutes relating to the public 
lands. If such was the intended effect of the decision, it would man- 
ifestly be wrong, and would not be justified by anything found in the’ 
case of Atherton v. Fowler. The opinion in that case carefully states: 

Undoubtedly there have been cases, and may be cases again, where 
two persons making settlement on different parts of the same quarter- 
section of land may present conflicting claims to the right of pre-emp- 
tion of the whole quarter-section, and neither of them be a trespasser 
upon the possession of the other, for the reason that the quarter-section 
is open, uninclosed, and neither party interferes with the actual posses- 
sion of the other. In such cases the settlement of the latter of the two 
may be bona fide for many reasons. The first party may not have the 
qualifications necessary to a pre-emptor; or he may have pre-empted 
other land; or he may have permitted the time for filing his declaration 
to elapse, in which case the statute expressly declares that another 


person may become pre-emptor; or it may not be known that the set- 
tlements are on the same quarter. 
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The question of a forcible entry was not in the latter case of Powers 
v. Forbes (7 C. L. O., 149), referred to by you, and although a part of 
the tract had been improved and was occupied by another party, it was 
awarded to Forbes upon the ground that the other party had failed to 
comply with the law in making proof and payment, and his holding 
was, for that reason, in violation of law. 

The case of Marks v. Bray (supra), decided in 1881, is a leading case. 
Marks had been in possession by right of purchase from the State of 
California under selections made by the State, but which were canceled 
in 1877. Bray made settlement and filed pre-emovtion [D.58.] some two 
years afterward, and soon after his settlement Marks made homestead 
entry. At the time of Bray’s settlement Marks lived upon other land, 
but subsequently moved to his improvements on a part of the land in 
dispute, and both continued to-occupy. The tract was awarded to Bray 
upon the ground that it was public land (the selections having been 
canceled) at the time Bray settled, and Marks had taken no steps under 
the law to acquire title. It was expressly found, and is so stated in the 
decision, that Bray’s entry was not a forcible one. 

In Atherton v, Fowler the single question decided (and tie only one 
before the court) was that the right of pre-emption could not be initiated 
by forcible intrusion “upon the possession of one who had already set- 
tled upon, improved, and inclosed that tract. And that such an intru- 
sion, though made under the pretense of pre-empting the land, was but 
a naked trespass.” That principle has been maintained and reaffirmed 
in repeated decisions in the courts, and bas not been departed from in 
the decisions of this Department (Molyneux v. Young, 7 C. L. O., 107; 
Belk v. Meagher, 104, U. S. 279). 

In this respect I therefore reverse your decision, and direct that Far- 
ley’s pre-emption filing be held for cancellation. 


LOCATION—SETTLEMENT—ESTOPPEL. 
CAULFIELD v, BOSWORTH. 


When a claim is located upon the ground before survey, either with Valentine scrip, 
or under the pre-emption laws, and other claims are afterwards made and located 
with reference thereto, the party first locating and making known the extent of 
his claim, will not be permitted to enlarge the same to the injury of subsequent 
locators whose claims have been made to conform to such first location. 


Acting Secretary Joslyn to Commissioner MeFarland, August 10, 1882, 


I have considered the case of B. G. Caulfield v. George T. Bosworth, 
involving the N.4of the NE. $ of Sec. 9, T.5 N., R. 5 E., Deadwood, 
Dak., on appeal by Bosworth fot your desigion of Mareh 6, 1882, 
ndvera to him. | 

Caulfield filed Valentine scrip for the tract October 25, 1878, and Bos- 
worth filed pre-emption declaratory statement for the NE. 4 of the sec- » 
tion February 20, 1880, alleging settlement February 3, 1877. 
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It appears that the tract in question is occupied as part of the town 

site of Sturgis City, which was not organized as such under any statute: 
of the United States, but was located by an association of individuals, 
who filed Valentine scrip therefor in the name of Caulfield, and after- 
wards divided it into lots among the proprietors, which were sold by 
them individually. . 
_ This was a private speculation, and no question arises under the 
town-site laws, but only whether, as between Caulfield and Bosworth, 
the tract on which the scrip was located was subject to the claim of 
Bosworth. | 

The town site was surveyed in August, 1878, and the subdivisional 
survey of the township was made in November and December follow- 
ing, and the plat thereof was filed in the local office February 18, 1880. 

The testimony is voluminous, and relates largely to the statements. 
and admissions of Bosworth as to the location of his northern line. 
The southern line of the town site conforms nearly with the government. 
survey but leaves between it and Bosworth’s northern line a small, 
wedge-shaped tract embracing from five to ten acres. Bosworth was. 
present at the town-site survey, and, at the request of the parties in 
interest, pointed out to them the northern boundary of his claim, no- 
portion of which touched the N. 4 of the NH. 4 of the section, and the. 
town site was located and surveyed accordingly. 

When a claim is located upon the ground before survey, either with 
Valentine scrip, or under the pre-emption laws, and other claims are: 
afterwards made and located with reference thereto, the party first 
locating and making known the extent of bis claim, will not be per- 
mitted to enlarge the same to the injury of subsequent locators, whose 
claims have been made to conform to such first location. 

The preponderance of testimony clearly shows that the scrip was: 
located in accordance with Bosworth’s claim as then made, and he must. 
be held thereto. 

Your decision holding for cancellation Bosworth’s declaratory state-- 
ment so far as it conflicts with the scrip location is affirmed. 


PRE-EMPTION—FILING—SETTLEMENT. 
 GENZEL v. GSCHWEND. 
A filing before settlement is premature, unauthorized, and a nullity. 
Acting Secretary Bell to Commissioner Williamson, August 31, 1880. 


I have considered the case of Johann G. Genzel v. John Gschwend,. 
jr., involving the N. 4 of NE.4; NE. 4 of NW..4 of Sec. 32, and the 
NW. i of NW. 4, of Sec. 33, T. 15 N., BR. 15 W., San Francisco District,. 
California, on appeal by the plaintiff from your decision of February 
28, 1880. 
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The township plat was filed in the local office September 8, 1868. 
The land in contest is unoffered. Both parties claim under the pro- 
vision of the pre-emption law. | 

.Genzel filed for said tracts April 28, alleging settlement thereon April 
25, 1876. 

_Gschwend filed for same tracts October 10, alleging settlement 
thereon September 16, 1876, 

At the two trials of this contest, held respectively April 4, 1877, and 
June 19, 1879, Genzel failed to prove any act of settlement prior to the 
filing of his declaratory statement. 

So far as the testimony shows, the first work done upon the land, by — 
or for him; was done in the month of May, 1876. By law, he was re- 
quired to make known his claim in writing to the register “ within three 
months from the time of settlement.” (Sec. 2265, Revised Statutes.) 
He was not authorized to file before settlement. Indeed, before settle- 
ment, he had no claim to make known. His filing was premature, un- 
authorized, and a nullity (Lansdale v. Daniels, 10 Otto 113). 

But if Genzel’s filing had been valid, the testimony shows that he 
has not inhabited and improved the land within the intent of the law. 
' Gschwend shows qualifications as a pre-emptor, and compliance with 
the requirements of the pre-emption law as to settlement, filing, erec- 
tion of ad welling-house, and inhabitancy and improvement of the land ;- 
and he should be allowed to enter the tracts in contest, upon making 

the further proof required by law. 

Your decision holding Genzel’s filing for cancellation is, therefore, 
affirmed. 


PRE-EMPTION—SECOND FILING. 
RANSOM YOUNG. 


Second filing allowed when first was made of land worthless for agricultural pur- 
poses at a time when its character sould not be ascertained, and relinquished 
with due diligence after discovery of its character. 


Acting Commissioner Holcomb to register and receiver, Grand Forks, Datk., 
July 1, 1881. 


Ransom Young filed D. 8. 5,860 for the NW. 4 26, 152, 52, January 
15, alleging settlement January 13, 1880. Young alleges that his se- 
lection of this tract was made through the representation of his attor- 
ney, and at atime, also, when the ground was frozen hard, and its 
actual character could not be accurately determined. 

In the spring he discovered that the principal part of it was covered 
with water, and the tract worthless for agricultural purposes in conse- 
quence. Young relinquished his claim March 11, 1880, and now applies 
to make a second filing, for NE. + 12, 153, 55. 
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It appears from the foregoing, that at the date of this filing, the actual 
character of the land claimed could not be easily ascertained. At the 
earliest practicable time, viz, in the following spring, its worthless nat- 
ure for farming purposes was discovered, and the filing immediately 
relinquished. Under these circumstances, Young’s pre-emption privi- 
lege cannot be regarded as exhausted, and you are therefore instructed 
to allow him to file for the land desired, on payment of the legal fees, 
subject to any prior valid claim. | 


—— 


HOMESTEAD—PRE-EMPTION—RESIDENCE. 
BOWERS v. WILSON. 


The act of June 4, 18380, does not change the relation or the rights of parties, but 
allows only, under certain circumstances, an extension of time for making proof 
aud payment. 

If a party has filed his notice of absence and is absent from the land, in fraud of the 
act, he acquires none of the granted benefits, and this may be matter for investi- 
gation at the proper time. 


Secretary Kirkwood to Commissioner Mecfarland, July 30, 1881. 


I have considered the appeal of W. P. Bowers from your decision of 
March 17, 1881, rejecting his application to make homestead entry on 
the W. 4 of SW. 4 and NE. 4 of SW. 4 of Sec. 12, T. 5, R. 16 W., Kir- 
win, Kans. 

It appears that Joseph Wilson filed declaratory statement for said 
tracts September 1, alleging settlement August 31, 1879. On Novem- 
ber 24, 1880, he filed an application at the local office, alleging that he 
had broken 16 acres of the tract, and asking that, on account of the. 
extreme dry weather, he be allowed an absence therefrom under the act 
of June 4, 1880 (Pamphlet Laws, chap. 122, p. 19). This act provides 
that it shall be lawful for homestead and pre-emption settlers on the 
public lands, where there has been a loss or failure of crops, from una- 
voidable cause, in the years 1879 or 1880, to leave and be absent from 
said lands until the 1st day of October, 1881, under such rules and reg- 
ulations as to proof and notice as your office may prescribe; and during 
such absence no adverse rights shall attach to said lands, such settlers 
being allowed to resume and perfect their settlement as though no such 
absence had occurred. 

Bowers applied on February 1, 1881, to enter the tract under the 
homestead laws, which the local officers rejected because of Wilson’s 
notice of absence, and you affirmed their decision. 

I think this waserroneous. Bowers’ entry, if allowed, could not affect 
Wilson’s pre-emption claim. That would still rest upon its own merits, 
and the homestead entry would be subject thereto, asin ordinary cases. 
The act of June 4, 1880, does not change the relation or the rights of 
the parties, but allows only, under certain circumstances, an extension 
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of time for making proof and payment. Nor do your instructions of 
June 4, that “no contest involving the right of a party who has filed 
notice of his intended absence, under this act, can be instituted prior 
to the legal term of absence to which he is entitled,” affect the present 
question. That isa distinct matter. If the party has filed his notice, 
and is absent from the land, in fraud of the act, he acquires none of the 
granted benefits; and this may be proper matter for investigation at 
the proper time, and under proper proceedings. But as the tract would 
have been subject to Bowers’ entry in the absence of this act, and the 
act does not affect the rights of the parties, I think his entry should be 
allowed, subject to Wilson’s pre-emption claim, under the usual prac- 
tice. 
Your decision is accordingly reversed. 


pe LPS / 


SUBSEQUENT FILING—ABSENCE AND RETURN—GOOD FAITH. 


MILAM v. FAVROW. 


A pre-emption filing is no bar to a subsequent filing or other entry by another person 
of the same tract. 

In the absence of an adverse claim of record, a pre-emption settler upon unoffered 
land may, after an absence, return to the land, and if good faith is shown, make 
entry thereof. 

A stranger to the record cannot contest an unexpired pre-emption filing. 


Commissioner McHarland to register and receiver, Sioux Falls, Dakota, 
August 12, 1881. 


I have examined the case of Bery A. Milam v. Frank L. Favrow, in- 
volving the latter’s D. 8. No. 11430, for the SW. 4 Sec. 20, T. 108, R. 
47, filed October 10, 1878. 

Trial was had at your office, after continuance from September 10, 
November 11, 1879, upon complaint of Milam, who alleged that the pre- 
emptor had abandoned his claim for more than six months. 

Defendant made default, but you held that the contest should be dis- 
missed for the reason that defendant was incarcerated in jail. There 
is no evidence in the case that such was the fact, but if there was, it 
would not, in the absence of testimony as to other circumstances, be 
sufficient to sustain your decision. 

The Rules of Practice, approved October 9, 1878, in force at the time 
this contest was brought, authorized you to order hearings upon appli- 
cation of one or more of the respective parties to make due proof of 
his or their compliance with the pre-emption law, or to elear the record 
of an abandoned or defective homestead or timber-culture entry, so as to 
leave undisturbed and undisputed the rights of the party so proceedin gs 

Milam was not a party in interest; he had no claim of record that he 
desired to consummate, and hence there was no authority for allowing 
‘the contest by him. Neither the law nor the rules make provision, as 
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in homestead and timber-culture cases, for the contesting of alleged 
abandoned pre-emption filings by persons not having a claim of record 
in conflict therewith, for the reason that the same necessity does not 
exist. Where a tract is embraced in a homestead or timber-culture 
entry, it is necessary that the record should be cleared thereof before 
any subsequent claim can be initiated, or prior pre-emption rights com- 
pleted by entry; but in the case of a filing this is not so. Any claim 
may be entered of record over it, subject to the pre-emptor’s prior rights. 
If his claim is illegal, or if he has failed to comply with the law, the sub- 
sequent claimant may, when he applies to prove up his claim, bring a 
contest to clear the record of the prior filing. Moreover, the law allows 
the settler on unoffered lands thirty-three months within which to make 
proof and payment for his claim, and after the expiration of that period 
he may at any time make entry if no valid adverse right had in the mean 
time attached. It may happen, and often has happened, that the pre- 
- emptor leaves his claim for a period, but subsequently returns and 
complies with the requirements of law. In such cases, where good 
reason is shown for such absence, and the claimant’s good faith is 
established by his subsequent acts, he is allowed to perfect his claim ; 
and no reason exists why he should not, if adverse rights are not 
thereby prejudiced. Hence, I can see no good reason for permitting a. 
stranger to the record to contest a filing which is prima facie valid, and 
has not expired by limitation of law. If such a person desires to initiate 
a claim to the land, the filing is no bar, and can, when the necessity 
arises, be contested by the subsequent claimant who, as a party ip 
interest, has acquired the right to contest. 
For these reasons your action is sustained and the case dismissed. 


PRE-EMPTION—SECOND FILING. 
WILLIAM L. PHELPS.* 


In the absence of adverse rights, a party may file a second declaratory statement for 
the same tract. 


Secretary Kirkwood to Commissioner McFarland, November 17, 1881. 


[ have considered the appeal of William L. Phelps from your decision 
of April 6, 1881, rejecting his application to enter certain lands in the 
Kirwin land district, Kansas. | 

It appears that Phelps filed declaratory statement November 16, 1871,. 
upon certain tracts in Sections 8and 9, T. 78., It. 14 W., which he after- 
wards relinquished under advice that his pre-emption right would not. 
thereby be lost, and that thereafter, on December 20, 1879, he made 
another filing upon certain tracts in said Section 8, which embraced the 
NE. 4 of the NE. 4 thereof, which was included in his former filing. 


* Overruled, 2 L. D., 854. 


DECISIONS RELATING TO THE PUBLIC LANDS. A37 


You rej ect this second filing upon all the tracts for the reason that the 
same is prohibited by section 2261, Rev. Stat., which provides that— 


No person shall be entitled to more than one pre-emption right by 
virtue of the provisions of section 2259: nor, where a party has filed 
his declaration of intention to claim the benefits of such provision for 
one tract of land, shall he file at any future time a second declaration 
for another tract. 


The right of a person to make a second pre-emption filing upon the 
same tract was considered by the supreme court of California, in the 
case of Cumens v. Cyphers (56 Cal., 383), in which it was said: 


We do not understand this section (2261) as prohibiting the filing of 
a second declaratory statement for the same land, when, by reason of 
defects, or any other reason, the first declaratory statement has become 
unavailing, and there has intervened no right of any third party. The 
Section in question contains two prohibitions. The first is that “no 
person shall be entitled to more than one pre-emptive right by virtue 
of the provisions of section 2259.” It is contended on behalf of the re- 
spondent that by this ismeant that where a person has once filed a de- 
claratory statement for one tract of land he shall never afterwards file 
another statement for the same or any other tract. If this be the mean- 
ing of the first prohibition contained in the section, it is plain there was 
no occasion for the second found in it; for the first, under this construc- 
tion, would effectually accomplish the same end. But Congress could 
not have meant this when it said that ‘‘ No person shall be entitled to 
more than one pre-emptive right by virtue of the provisions of section 
2259,” for in the same section it proceeded to make provision for such 
a case in the words, ‘‘ Nor where a party has filed his declaration of in- 
tention to claim the benefit of such provisions for one tract of land, shall 
he file at any future time a second declaration for another tract.” 

In our opinion the meaning of the section is very plain. By its first 
clause Congress intended to declare, and did in effect declare, that no 
person shall be entitled to enter with the register, and thus acquire from 
the government, under the pre-emption laws, more than one tract of 
land. This is what we understand is meant by the declaration that no 
person shall be entitled to more than pre-emptive right by virtue of the 
provisions of section 2259. But it had been found by experience that 
this prohibition alone was not sufficient to protect the government from 
imposition, so Congress added another: “‘ Nor where a party has filed 
his declaration of intention to claim the benefits of such provisions for 
one tract of land, shall he file at any future time a second declaration 
for another tract.” | 

The abuses intended to be remedied by this last provision, the sub- 
Stance of which was also embodied in the act of 1843, were pointed out 
by the supreme court of the United States in the case Johnson v. Tows- 
ley, 13 Wall., 89. It cannot be said that the reasons that existed for 
prohibiting a party who had once filed a declaratory statement for one 
tract from afterward filing a second statement for another tract existed 
in a case where the party for any reason should desire to file a second 
statement for the same tract in the absence of the interposition of any 
rights on the part of any third person. At all events, we find no pro- 
hibition in the statute in the last-mentioned case. 


[ have quoted at length from this decision because the views therein 
expressed seem to me a correct interpretation of section 2261,and should 
be the rule of your office. I therefore modify your decision, and permit 
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Phelps to enter NE. 4 of NE. $ of Sec. 8, if he shows a compliance with 
the pre-emption law, and if there is no adverse claim, and affirm it in 
respect to other tracts named in his filing. 





gob? 41> ay TRY OF LAND IN TWO DISTRICTS. 
EDWARD WESTGATE. 


Where filing is intended for land situated in two districts, proof must be made for the 
entire claim in both offices, separate pre-emption affidavits and two certificates, 
and separate payments to the receivers of the two districts. 


Commissioner McFarland to register and recewer, Boise City, idaho, Feb- 
ruary 8, 1882. 


The attention of this office has been directed to the claim of Edward 
Westgate to a tract of land, one hundred and twenty acres of which 
lies in your district and 40 acres in the Lakeview (Oregon) district. 
The land in Idaho is W. 3 SW. 4 and SH. 4 SW. 4 See. 26, T.38., RG 
W., and that part of Mr. Westgate’s claim and upon which he resides, 
in Oregon, is unsurveyed. 

In view of the statement that you have informed Mr. Westgate that 
he must remove to the tract in Idaho, in order to obtain title thereto, 
under the pre-emption or homestead laws, you are advised as follows : 
Upon the application of Mr. Westgate to file a declaratory statement 
you will allow him to file for the tracts in your district, with a statement 
in writing to the effect that he intends to file for the tract in Oregon, 
upon the survey of the same and the filing of the proper township plat 
in the local office at Lakeview. When said claimant applies to enter, 
proof must be made for the entire claim in both offices, but the purchase 
money for the tracts in your district must be paid to the receiver of 
your office, and for that portion in Oregon to the receiver at Lakeview, 
and receipts issued accordingly. 

Two certificates, one in each office, will be required, and a separate | 
pre emption affidavit for the land in each district. The fact that the 
entry is made in two offices, with a description of the entire tract, should 
be indorsed on the certificate from each office. | 

Forward a copy of this letter to the local officers at Lakeview, and 
advise said officers of any action taken by you in this case. 





PRE-EMPTION—FILING—FINAL PROOP. 


HERBERT v. REED. 


As between two pre-emption claimants, both of whom were in default as respects the 
filing of a declaratory statement within the statutory period, the one who first 
gives notice of his claim is entitled to make the entry. } 


Secretary Kirkwood to Commissioner McFarland, larch 5, 1882. 


[ have considered the case of Frederick Herbert v. C. C. Reed, in- 
volving the right to enter, under the pre-emption laws, the SE. 4 of SE. 
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4 of Sec. 3, T. 6 N., R.13 E., Sacramento, Cal.,on appeal by Reed from 
your decision of February 8, 1881, awarding the same to Herbert, 

It appears that Herbert filed declaratory statement March 30, 1877, 
alleging settlement August 11, 1876, and that Reed filed declaratory 
statement August 16, 1877, alleging settlement August 15, 1872. 

At the date of Herbert’s filing there was no claim of record to the 
tract, and neither party filed his declaratory statement within three 
months from the date of his settlement, as required by section 2265, Rev. 
Stats. (the tract not having been proclaimed for sale). 

Your decision held that as between two pre-emption claimants, both 
of whom were in default as respects the filing of a declaratory statement 
within the statutory period, the one who first gives notice of his claim 
is entitled to make the entry ;.and that consequently Herbert is so en- 
titled, upon making the required proofs. 

Your decision is affirmed. 


SETTLEMENT—RESIDENCE—FRAUD., 


ARNOLD v. LANGLEY. 


A pre-emption filing is void unless preceded by settlement, and hence is no bar to a 
second filing. 

A bona fide pre-emption claim should not be rejected becanse the claimant’s house was 
by mistake beyond the lines of survey bounding his land. 

An entry allowed is prima facie valid, and should be disturbed only on the clearest 
proof of fraud, unless shown to be absolutely void. 


Commissioner McFarland to register and receiver, Oxford, Idaho, June 
27, 1882. 


I have considered the testimony relating to William Langley’s cash 
eutry No. 15,embracing E. 4 of NE. 4, and E. 4 SE. 4, Sec. 28, T.108., RB. 
25 E., elicited by the investigation ordered by my predecessor’s letter | 
of April 10, 1880. 

Langley filed D. 8. 1147, Boise City series, April 5, 1875, alleging set- 
tlement November 9, 1874, and again filed, for same land, D.S. 1805, July 
29, alleging settlement January 1,1878. His said entry was made Jan- 
uary 12, 1880, after due publication of notice. 

Thomas L. Arnold filed D. 8. 64, July 24, alleging settlement July 18, 
1879, and after Langley’s entry had been made filed the affidavits alleg- 
ing fraud, upon which my predecessor’s action was based. 

Before considering the question to which the investigation was more 
particularly directed, I desire to correct the erroneous conclusions ar- 
rived at by you in regard to Langley’s declaratory statements. 

His first filing was absolutely void, not having been preceded by a 
valid settlement, Genzel v. Gschwend (8 C. L. O., 159), and hence was no 
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bar to a second and legal filing. French v. Tatro (Jb., p..150). Even 
were his first filing not absolutely void, his second filing for the same 
tract is not within the prohibition of the statute. Caseof William L. 
Phelps (£6., p. 139). 

There can be no doubt that Langley’s second filing was based upon 
an antecedent settlement, and his entry relates to and depends. upon 
that filing, without reference to the prior and void one. The substan- 
tial allegation of Arnold’s affidavit is in effect that prior to his entry 
Langley had sold to him (Arnold) his improvements upon, and the right 
to, the land claimed by him, upon the faith of which he had made his 
settlement, and furthermore that Langley had not erected a dwelling- 
house or resided upon said land prior toentry. In regard to the alleged 
sale to Arnold parol evidence is introduced to show that Langley, in 
consideration of $1,000, transferred in writing to Arnold all his interest 
in the improvements upon, and his right to, the tract claimed by him 
as a pre-emptor, and his interest in certain personal property owned by 
him jointly with C. D. Lane and William Bennett, valued at $6,000, for 
which he accepted Arnold’s notes—one for $300, due in October, 1879, 
and the other for $700, due in May, 1880. The said writing, or bill of 
sale, which is in itself the best evidence of its contents, was not pro- 
duced, or, in order to admit of the acceptance of secondary evidence of 
its contents, its absence accounted for. Hence the testimony as to the 
terms of said sale is entirely inadmissible. If it were admissible, how- 
ever, it is shown by the same testimony that possession of the property 
intended to be conveyed was never given; that no payment was made 
on either of the notes; and that the notes themselves were returned to 
Arnold prior to the time that Langley made his entry; and it does not 
appear that any attempt was made by Arnold to enforce specific ner- 
formance of the alleged agreement. I am, therefore, of the opinion 
that there is no proper proof of any agreement existing at date of 
entry by Langley contrary to the statute, and hence that in this respect 
his entry was not illegal or fraudulent. 

The only remaining question is in the matter of Langley’s residence 
upon the land. It is clearly shown hy the evidence that he did not 
erect a dwelling-house or reside upon the land prior to entry, but in 
none of the testimony elicted by Arnold does anything appear indicative 
of bad faith or fraud on the part of Langley. On the other hand, it is 
the opinion of one of the witnesses (Wood) that his failure to comply 
with the law was the result of ignorance. (See Record, p. 67.) 

It is Shown that in 1874 Langley purchased the Marsh Lake Ranch, 
including the land in controversy; that there was a house upon this 
farm, the exact location ‘of which with reference to the lines of survey 
was not known. Langley cultivated this ranch in connection with Lane 
and Bennett, each of whom claimed 160 acres as a pre-emptor. He was 
frequently seen, up to a short time before he made entry, personally 
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engaged in the cultivation of his pre-emption claim, 45 or 50 acres of 
which were broken, and upon which he raised crops each year from and 
including 1875. 

In 1875, 1876, and 1877, his crops were destroyed by grasshoppers, 
much to his financial embarrassment. He also had post-holes dug, and 
hauled poles himself upon the premises for fencing purposes. 

His expenditures of time and money upon this place, during a period 
of three or four years prior to entry, sufficiently indicates, in my opinion, 
his good faith. 

It is true he did not inhabit the land, yet his purchase included a 
dwelling which it appears he had no means of knowing was not upon 
the land. It certainly does not appear affirmatively that he knew the 
house was not on his claim. | 

On the other band, it appears from the testimony of Lane that he 
supposed it was there, at least until some time in 1879. In the absence 
of any evidence of a fraudulent intent, and in view of the facts shown 
as to his personal improvement and cultivation of the tract, it seems to 
me that the case of Langley is within the spirit of the opinion of Mr. 
Attorney-General Butler (3d Opin., 312), cited in 1st Lester, p. 385, to 
the effect that when a pre-emptor had personally cultivated public land, 
and no doubt could exist as to his intent to make a settlement on the 
particular quarter section claimed, his claim should be allowed, although 
his house, by mistake, was over the line. In such a cass he did not 
consider actual inhabitancy essential. See also letter of Mr. Secretary 
Schurz, dated February 12, 1881, in the matter of Philoman Higgins’s 
homestead entry. In this case the party by mistake erected his house 
over the line and resided there for a year before discovering and cor- 
recting the mistake. It was held, upon reference to the opinion above 
cited, that the entry did not require confirmation, the party being con- 
structively resident upon the land. 

An entry having once been allowed upon proof satisfactory to the 
local officers is prima facie valid, and should, as has been repeatedly 
held by this office and the Department proper, only be disturbed upon 
the most clear and convincing proof of fraud, unless it is shown to be 
absolutely void. In this case the evidence seems rather to sustain 
Langley’s good faith than to prove a fraudulent intent; and as, under 
the rulings above referred to, his entry is not absolutely void, I cannot 
concur in your conclusion that it should be canceled, but will approve 
the same for patent should this decision become final. 

Arnold, by reason of his filing for the land prior to Langley’s sniry, 
being a party in interest, is entitled to appeal. 
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STATE OF CALIFORNIA v. PIERCE.* 


Where a pre-emptor makes a legal filing prior to June 22, 1874, for unoftered land, 
and relinquished the same, he may make a second filing after that date on an- 
other tract. | 


Secretary Teller to Commissioner McFarland, August 1, 1882. 


I have considered the case of the State of California v. John Pierce, 
involving the NW. 4 of Sec. 12, T.4 N., R.1 E.H. M., Humboldt dis- 
trict, California, on appeal by Pierce from your decision of September 
1, 1881, holding his filing for cancellation. 

It appears that Pierce filed declaratory statement No. 3446, for the 
tract, August 22, alleging settlement August 21, 1376. 

One John J. Huse filed declaratory statement No. 3440 for said tract 
August 18, 1876, alleging settlement the same day, and the State of Cal- 
ifornia selected the same June 15, 1878, in lieu of deficiency in Sec. 36, 
T.8N., R.5 E., BR. and R.No. 36. 

The township plat was filed July 23, 1868, A hearing was had March 
26, 1877, and under date of October 18, 1879, your office decided, upon 
the testimony adduced at the hearing, that Pierce should be allowed to 
enter upon showing that his settlement was not made upon the 40-acre 
tract in Huse’s possession; that he is a qualified pre-emptor and had 
complied with legal requirements. Said decision also found that Pierce 
had settled subsequently to his filing, but that entry was permissible 
under the ruling then in force, in the absence of a valid adverse claim. 
Huse’s claim having been found to be invalid and held for cancellation, 
and the State’s claim held subject to Pierce’s, as not being a settler’s 
claim within the meaning of section 2265, Rev. Stats. 

Neither Huse nor the State appealed from said decision. 

Pierce having applied to make proof and payment according to the 
provisions of the pre-emption law and of the act of March 3, 1879 (20 
Stat., 472), the register of the Humboldt office, under date of January 
7, 1880, published notice of his intention to submit proof within thirty 
days thereafter. On the 4th of March ensuing the register and re- 
ceiver decided, upon the proof submitted by Pierce pursuant to said 
notice, to reject his application, from which action he appealed. 

In your decision of September 1, 1881, you held that since the former 
decision of your office the ruling had been so modified that Huse’s in- 
valid filing could not defeat Pierce’s right to the entire quarter section 5 
but held his filing for cancellation because it was shown by the record 
and admitted by him that he filed declaratory statement No. 778, for 
another tract, October 2, alleging settlement July 24, 1869, and relin- 
guished the same August 21, 1871, in favor of certain parties (William and 
Charles A. Fitch), cach of whom had filed for half of the same March 7 
preceding. Your decision was based upon the ground that as Pierce’s 
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filing was legal in its inception, it operated as a complete bar to the 
filing of a declaratory statement under section 2261, Rev. Stat. You 
further held that as his settlement under the latter filing was proved 
to have been made subsequently to the date of filing, the same was 
void for that reason, and should be held for cancellation. 

By your predecessor’s decision, Huse’s rights were concluded, and 
those of the State were subordinated to Pierce’s. That decision es be- 
come final by reason of their failure to appeal therefrom, and they must 
be regarded as having waived whatever rights they may have had in 
the premises. 

In regard to the objection that Pierce’s former fling precluded him 
from making another subsequently to the adoption of the Revised 
Statutes, I am of the opinion that such filing does not come within the 
purview of section 2261 thereof, which prescribes as follows, to wit: 

No person shall be entitled to more than one pre-emptive right dy 
virtue of the provisions of section twenty-two hundred aud fifty-nine; 
nor, where a party has filed his declaration of intention to claim the 
benefits of such provisions for one tract of land shall he file at any 
future time a second declaration of another tract. 

The Revised Statutes were approved June 22, 1874, and the provisions 
of section 2259 did not, therefore, obtain until that date. 

Although Pierce filed as stated, it was upon unoffered land, and such 
filing was no bar to a second filing under the act of March 3, 1843 (5 
Stat., 620), from the fourth section of which, and the tenth section of 
the act of September 4, 1841 (id., 455), section 2261, Rev. Stat., was de- 
rived. He relinquished his filing, and was thereafter correctly advised 
by the register that he could file a second declaratory statement for 
another tract. Hence when the Revised Statutes were enacted Pierce 
was a qualified pre-emptor and as competent to file a declaratory state- 
ment under the provisions of section 2259 as though he had never at 
tempted to exercise his pre-emption right. The act of March 3, 1843, 
was no bar to his making a second filing (Johnson v. Towsley, 14 
Wallace, 72). 

By ihe same line of reasoning it follows that in order to bring him 
within the prohibition of section 2261 he must have made a previous 
filing under section 2259, referred to in the probibitory statute, and not 
under the provisions of the act of 1843. 

In regard to the remaining objection, it should be observed that 
Pierce alleges under oath that he performed acts of settlement upon 
the premises two months prior to the date of his filing, and commenced 
to build his house the day after, wherein he has since continuously 
resided, excepting the lime that he was at the hospital under treatment 
for his eyes, pursuant to the advice of his physician. 

The ground upon which you base such objection is not well taken, 
for while the records of your office show that at the date of such settle- 
ment the land was covered by E. H. Hathaway’s homestead entry No. 
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324, they also show that the same was canceled July 31, 1876, upward 
of three weeks prior to the date of his filing, and as it is virtually con- 
ceded that he was residing upon and improving the tract when said 
entry was canceled, no specific act was necessary to constitute a new 
settlement thereon after its restoration to market. (Roach v. Myers et 
al., 9 C. L. O., 61.) : 

But the question of settlement was determined by your predecessor’s 
decision of October 18, 1879, and it was not necessary to reopen it for 
the purposes of this inquiry. He found from the testimony that Pierce 
had completed a very comfortable house, built a barn and out-house, 
cleared, cultivated, and fenced about half an acre of the land, which he 
had made his home since settlement; that. he had endeavored in good 
faith to comply with legal requirements; and that no attempt had been 
made to show that he had any other residence. 

Inasmuch as he has evidenced his good faith in the premises, I am of 
the opinion that his proof, if found sufficient, should be received and 
his entry allowed in accordance with his application. | 

I am aware that the foregoing is a modification of existing rulings 
respecting second filings, but a critical examination of the law convinces 
me that the foregoing is the proper coustruction. 

Your decision is accordingly reversed. 


PRE-EMPTION—FILING—SETTLEMENT. 


A filing based upon a settlement made at a time when the settler was qualified is 
valid, although the alleged date of settlement was anterior to the time the settler 


became qualified. 
The date of settlement is a matter of proof, aud the settler is not bound by that 
alleged in his declaratory statement. 


Commissioner McFarland to register and receiver, Aberdeen, Dakota, Feb- 
ruary 12, 1883. : 


I am in receipt of register’s letter of 20th ultimo, asking for a further 
ruling upon the subject-matter of my letters (G) of December 4, 1882, 
and January 9, 1883, which are, in his opinion, inconsistent with each 
other. Said letter of December 4, 1882, advised you that a party must 
be qualified at date of settlement in order to initiate a valid claim, and 
that a filing made by a party whose settlement was alleged prior to the 
date upon which he became qualified as a citizen is illegal and void. 
The subsequent letter, that of 9th ultimo, further advised you that the 
settler is not bound by the date of settlement alleged in his declaratory 
statement, and that the date thereof is a matter of proof, and may be 
established at the time of offering proof. 

This latter proposition was stated in the case of a settler who was not 
qualified in the matter of citizenship at the date of alleged settlement, 
but who became qualified prior to filing his D. 8. 
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There is no inconsistency or error in these two propositions, although 
that first stated might have been laid down with more particularity. — 

An alien cannot make a valid settlement, and his occupation of the 
public land invests him with no rights. His filing, therefore, based on 
an invalid settlement or unlawful occupation, is also illegal and void. 
But if, prior to filing his declaratory statement and after becoming 
qualified by declaring his intention to become a citizen, he performs an 
act of settlement, that is the act of a qualified settler, and fixes the date 
at which his right takes effect. In the case of one who has established 
his residence upon the land, his every-day life is an act of settlement, 
which takes effect from the time he becomes qualified, in the same man- 
ner as does that of one who, at date of restoration of land theretofore 
reserved, is residing there with an intention of claiming the same, with- 
out the performance of a new and distinct act of settlement, and a filing 
based upon a valid antecedent settlement, although subsequent to the 
date of settlement alleged therein, is legal. 

This proposition is fully elucidated in the decision of the supreme 
court of Michigan in the case of Boyce v. Danz (29 Mich., 146; also re. 
ported in Lewis’s Leading Cases, p. 744), with which the rulings and 
practice of this office are in complete harmony. 

In regard to the remaining proposition: The date of settlement is not 
only a question of fact, but one of mixed law and fact. Many settlers, 
through ignorance of what constitutes a valid settlement, allege a date 
anterior or subsequent to the actual date, such allegation being upon 
their part to a large extent a conclusion'of law. The uniform practice 
of this office has been in contested and ex parte cases to find the date 
of settlement from the evidence in the cases, and that date so found 
must control the adjudication of their rights, without regard to the al- 
leged date. 

In the light of the foregoing, I do not think it will be difficult to recon- 
cile the ruling that a filing based upon a settlement invalid for the rea- 
son that the party was not qualified at date thereof is void with the 
ruling that a filing based upon a settlement made at a time when the 
settler was qualified is valid, although the alleged date of settlement — 
was anterior to the time the settler became qualified. | 

As to the further objection of the register, that the latter ruling is an 
encouragement to perjury, although not agreeing with him in that state- 
ment, I would say that: the proper construction and execution of the 
laws cannot be controlled by such considerations of policy. Congress 
has been careful in its enactments relating to the disposal of the public 
lands to provide for the punishment of perjury in connection therewith, 
and it is in these enactments that the remedy for such an evil as that 
suggested must be found. 

The register’s letter of 26th ultimo, just received, upon this same sub- 
ject, has been duly considered in connection herewith. 
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PRE-FMPTION—FINAL PROOF—GOOD FAITH. 
EF ULLEN v. THOMAS. 


If, where a pre-emptor applies to make final proof under his notice, he is surprised by 
the introduction of adverse and unexpected evidence, he may defer his offer of 
proof until any date within the time prescribed by law. 

The law recognizes circumstances as well as time in the development of a pre-emp- 
tor’s good faith after his first act of settlement and before the date at which he is 
required to make proof and payment. | 


Commissioner McParland to register and receiver, Sacramento, California, 
October 29, 1882. 


I have examined the case of James Fullen v. B. W. Thomas, forwarded 
with your letter of February 28, 1881, and involving title to the W. 4 
of SE. 4, and E. 4 of SW. 4, Sec. 16, 6 N., 11 E. 

The records show that this tract of land was formerly covered by the 
H. EK, of John Fullen, which was canceled by this office November 1, 
1879; that Marie Gould filed D. 8S. 7227, November 15, alleging settle- 
ment November 13, 1879; that James Fullen filed D. S. 7232, November 
19, alleging settlement November 1, 1879, and that B. W. Thomas made 
H. E. No. 3072, May 12, 1880. 

This contest grew out of the published notice of James Fullen to make 
final proof and payment on the 18th of November, 1880. 

Before entering upon the merits of the case, Thomas filed a motion 
to dismiss, on the ground that Fullen had published a prior notice to 
make proof and payment on the 12th of May, 1880, and that having 
appeared to do so, with his witnesses declined to proceed, whereupon 
the register and receiver dismissed the case. 

The facts are as follows: Fullen did appear at the local office on the 
12th of May, 1880, after due notice to make his final proof, but was con- 
fronted by the affidavits of said Thomas and N. Radwich, alleging non- 
compliance with the law on the part of Fullen. Fullen’s attorney ob- 
jected to the introduction of said affidavits, but his objection was over- 
ruled by the register and receiver, whereupon notice of appeal was 
verbally given, but never consummated, and Fullen declining to pro- 
ceed, the case was dismissed without detriment expressed, and Thomas 
allowed to make his homestead entry. 

This action of Fullen can be looked upon in no other light than as in 
the nature of a nonsuit. When a pre-emptor appears at the local office 
to make his final proof it is not to be supposed that he is cognizant of 
all the charges and allegations which may be brought against him, and 
consequently is not fortified with evidence to successfully combat them. 
The witnesses he takes with him are ordinarily for the purpose of prov- 
ing certain features of his claim, and if it should appear upon reaching 
the office that he is in any way surprised by the introduction of adverse 
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and unexpected evidence, I cannot see how, under the law or any of 
the regulations thereunder, it could affect his claim if he saw proper to 
defer his offer of proof to any date within the time prescribed by law, and 
when he may be fully fortified against the allegations of his adversaries. 
Moreover, the objection of Fullen to the introduction of the evidence 
referred to was well taken and should have been respected by the local 
officers. 

Neither of the parties named was of record in interest, and under the 
rules of practice could not initiate a contest. 

Having disposed of this feature in the case, the next thing to be con- 
sidered is the bona fides of Fullen as a pre-emptor. 

The testimony shows him to be qualified as such in every respect. 
In the month of October, 1879, he went upon the land and built a cabin 
and was living on the land at the date of cancellation of John Fullen’s 
H. E., November 1, 1879. It appears that the aforesaid John Fullen 
is the father of claimant, James Fullen, and an attempt is made to show 
that they are in collusion, and that the son is but the agent of the father 
in procuring title to the tract in dispute. 

This suggestion, for it can be considered in no other light, grows out 
of the fact that the father had attempted to homestead the tract, but 
finding himself unable to do so advised his son to take it under the pre- 
emption law. The evidence is to the effect that the son was poor and 
that he received some assistance from the father in the progress of his 
improvements; also that the son has taken his meals during a portion 
of the time he has been on the land at his father’s house, and that his 
cow was in the habit of going there to be milked; but outside of this 
nothing elsé appears to that effect, and the suggestion is denied by the 
son under oath. 

It is also charged that the claimant has committed timber depreda- 
tions on the land, but I think it is satisfactorily shown that the wood 
was only cut from that portion of land intended for inclosure and cul- 
tivation and not for the mere purpose cf speculation. Indeed, the 
claimant swears that he has since inclosed the land thus aeunded of 
timber and prepared it for cultivation. : 

From all the testimony in the case I am of the opinion that the claim- 
ant has acted in good faith. He has built himself a house and provided 
it with furniture enough to make it habitable; he has cleared a portion 
of the land and fenced and cultivated it, and it matters not, as alleged, 
that some or a majority of his improvements were made after his last 
notice of contest. His abandonment of the land is not shown, and there 
is a Strong circumstantial show of good faith in the mean time. 

The law recognizes circumstances as well as time in the development — 
of a pre-emptor’s good faith after the first act of settlement and before 
the date at which under the ae he is required to make his proof and . 
payment. | 
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Fullen, therefore, having offered his final proof, you will allow him to 
complete his entry, and to this end the H. E. of Thomas is held for can- 
cellation, as well at the D. 8. of Marie Gould, who made default at the 
hearing after due notice of the same. 


FINAL PROOF—PROTEST~HEARING. 
FENTON v. COLWELL. 


Upon application to make final proof, protest being filed by adverse claimant, the 
proceedings should be suspended, and notices for hearing lasued in accordance 
with rule 8 of practice. 


Commissioner McFarland to register and receiver, Dalles, Oregon, Feb- 
ruary 28, 1883. 


I have examined the contested case of Joseph P. Fenton v. Wm, H. 
Colwell, forwarded with your letter of April 25, 1882, and involving title 
to the NW. 4 of NE. 4, Sec. 8,68., 24 E. | 

The records show that Colwell filed D. 5. 1518, December 15, 1881, 
alleging settlement April 24, 1878, oe the W. 3 of SH. and NE. 4 
of SW. i, Sec. 5, and NW.4 of NE. 4, Sec. 8 

Fenton made H. HK. No. $39 , December 16, 1881, for the E. 4 of NW. 4, 
NW. of NE. 4, and NE.4 SW. +, Sec. 8. ‘Township plat filed Novem- 
ber 24, 1881. 

Colwell gave notice of his intention to make final proof and entry, 
fixing as the date January 23, 1882, when he appeared with his witnesses. 
Fenton appeared at same time, with witnesses, and filed objections to 
said proof and entry, whereupon you allowed him to cross-examine Col- 
well’s witnesses and offer the testimony of his own witnesses, the writ- 
ten protest of Colwell to the contrary notwithstanding. 

In this you erred. Rule 8, rules of practice, requires that at least 
thirty days’ notice shall be given of all hearings before you, unless by 
written consent an earlier day shall be agreed upon. 

In the face of Colwell’s protest, therefore, it was your duty to suspend 
proceedings in the matter of his entry until the expiration of the notice 
required or such time as may be agreed upon by the parties. 

You decide the case upon its merits in favor of Colwell, and Fenton 
appeals. 

The proceedings in this case are dismissed. 

The proof of Colwell is regular and sufficient on its face, but you will 
suspend the entry in view of Fenton’s protest for a reasonable time 
within which he may perfect his contest, if so desired, in Ree nee 
with the rules of practice. 

The proof is returned herewith, and you will notify all parties of this 
decision. 
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HOMESTEAD—-APPROPRIATION—PRIORITY—TRANSMUTATION. 
“e 
fe = WOLF ¥v. STRUBLE. 

A homesteadentry is an appropriation of the land, and removes it from liability to any 
other disposition. 

Parties claiming the right to enter under the 3d section of the actof May 14, 1880, 
land embraced in a homestead entry, required to establish the priority of their 
claims and secure the cancellation of the intervening entry prior to the allowance 
of their application. 

FPre-emptors applying to transmute their filings to homestead entries required to give 
notice to adverse homestead claimants, who will be allowed to contest the appli- 
cation to transmute. 


Commissioner McFarland to register and receiver Wa Keeney, Kansas, 
September 20, 1882. 


Iam in receiptof your letter of 24th ultimo, reporting in the case of 
Lillie R. Wolf v. Alpheus Struble, why you allowed Mrs. Wolf to trans- 
mute her pre-emption filing to a homestead entry, without first giving 
notice to Struble and Reese, homestead claimants to the same land. 

J find upon further investigation of the matter that a difference in the 
rulings in cases of this kind has inadvertently arisen, and that your action 
in this case is sustaiied by the later practice of this office. 

It was always held that a homestead entry was an appropriation of 
the land; that one entry could not be allowed over another, and conse- 
quently, that in cases where an entry was made subject to a prior pre- 
emption claim, the pre-emptor, in order to transmute, must first give 
notice to the homestead party in order that the latter might show that 
the former did not have a valid filing capable of transmutation, or had 
not complied in good faith with the requirements of the law, thereby 
preserving his own entry, which otherwise would be canceled upon the 
allowance of the application to transmute. 

In the case of Esrey v. Gleen (7 C. L. O., 148), my predecessor, Mr. 
Commissioner Williamson, held that the act of May 14, 1880, the third 
section of which allowed a person who settled upon public Jand with the 
intention of claiming under the homestead law, the same time within 
which to make his homestead entry as is allowed pre-emptors to file 
their declaratory statements, incorporated a new principle in the home- 
stead law; that such settler could make his entry notwithstanding the 
fact that the land was already appropriated by another entry, and that 
the rights of the parties should be adjusted when either applies to make 
final proof. 

After a careful deamination of this subject, I am unable to concur 
with the views expressed in that decision. 

A homestead entry is an appropriation of the land; it segregates it 
from the body of public land, and removes it from liability to any other 
disposition. This proposition, the correctness of which was never dis- 
puted in this ie aaa until the rendition of the decision above re- 
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ferred to, is forcibly presented in the opinion of Mr. Attorney- General 
MacVeagh of July 15,1881. (8 C. L. O., 72.) 

If an entry was erroneonsly allowed of conflicts with previously ac. 
quired rights, it is voidable, and upon a ‘proper showing may be set 
aside and annulled. 

Said decision will not, therefore, in the future be held to control the 
action of this office. 

In every case where a party applies to make a homestead entry under 
the third section of the act of May 14, 1880, of land already appropri- 
ated by homestead entry, he will be required to give notice to the ad- 
verse claimant and establish the priority of his claim. If this is satis- 
factorily done, the adverse claim will be canceled and the applicant 
allowed to enter. | 

In cases where pre-emption claimants apply to transmute their filings, 
they will be required to give notice to subsequent homestead claimants 
who will be allowed to contest the application to transmute. If the 
validity of the pre-emptor’s claim is not impeached, the adverse home- 
stead entry will be canceled and the transmutation allowed. 

In the case relativeto which your report was made, the transmutation 
having been made, you will allow the adverse homestead claimants, 
‘Struble and Reese, sixty days within which to show cause why their 
entries should not be canceled for conflict with the claim of Mrs. Wolf. 


RESERVATION—TRESPASS—SECOND FILING. 
REES v. CHURCHILL. 


All inchoate claims or mere pre-emption rights are extinguished ny the reservation of 
the land embracing them. 

After the reservation, one who was before a settler in pursuance of law, is no longer 
entitled to the possession of land embraced therein, and by retaining possession 
becomes @ trespasser. 

If he has filed a declaratory statement he is entitled to file another for other land 
upon which he may have settled. 


Commissioner MeParlana to register and recerver, Waterton Dakota, 
January 4, 1882. 


I have examined the case of Cyrus B. Rees v. James B. Churchill, in- 
volving the N. 4 NE. 4 and N. 4 NW. 4, Sec. 22, T. 120 N., R. 63 W., 
appeal by plaintiff fon your adverse ‘decision: Rees filed D.S. No. 
3741, May 22, alleging settlement January 1, 1879, and Churchill filed 
D.58. No. 3935, June 25, alleging settlement April 3,1879. You do not 
report date of filing township plat in your office, but state that the 
parties filed within the limited time thereafter. The township embrac- 
ing these settlements was reserved for the Drifting Goose band of Sioux 
Indians by Executive order of Juue 27, 1879, and restored to settlement 
and entry by order of July 13, 1880. 

This office holds that all inchoate claims or mere pre-emption eis 
are extinguished by the exercise of the Presidential power, in reserving 
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for public uses the land to which they relate. After the reservatior 
one wno was before a settler in pursuance of Jaw is no longer entitled to 
the possession of land embraced therein, and by retaining possession 
becomes a trespasser and subject to removal by the proper power. If 
he has filed a declaratory statement he becomes entitled, upon presenta- 
tion of the facts to this office, to file again for other land upon which he 
may have made settlement, because he cannot in such case be said to 
have lost his pre-emption right through his own fault. But his claim 
to the reserved land is, by the act of reservation, completely obliterated. 
It follows from this view of the case that neither Churchill nor Rees can 
claim any rights by virtue of their settlements upon and filings for the 
land in contest in 1879, and hence it is not necessary to consider the 
large amount of testimony submitted for the purpose of establishing the 
validity or determining the priority of their respective claims, nor that 
submitted by Rees for the purpose of snowing that Churchill dispos- 
sessed him by threats of violence, and prevented his continued compli- 
ance with law. | 

The proof and payment tendered by Churchill in October, 1880, must — 
be rejected, because the right of entry claimed by him is based upon his 
settlement and filing in 1879, prior to the reservation, and upon an 
alleged compliance with law during its existence, when his occupation 
was that of a trespasser, and not that of a pre-emption settler. 

It appears, however, that Churchill was in possession of improve- 
ments and residing upon the Jand at date of its restoration. This con- 
stituted a settlement upon which he may now base a pre-emption claim, 
and, by filing his declaratory statement and by coppliance with the re- 
quirements of law, acquire a right of entry. | 

Rees was not a settler at date of restoration, and hence the claim of 
Churchill would have priority over any claim he might present, which 
would be allowed subject to the former’s compliance with law. I there- 
fore reject the claims of both parties, based upon their alleged settle- 
ments in 1879, and direct that you allow Churchill, if he so desires it, 
to file his declaratory statement based upon his settlement at the time 
of the restoration of the land. 

Advise the parties of this decision, and of their right of appeal. 


RESERV ATION—COMPENSATION—BON4A FIDE PRE-EMPTORS. 
’ ALBERT WHITE. 


Although the President may reserve for Indian purposes lands upon which are exist- | 
ing bona fide pre-emption claims, the government should not deprive the settlers 
of the fruits of their labor, against their consent, without proper compensation, 


Secretary Teller to Commissioner McFarland, February 10, 1881. 


I have considered the appeal of Albert White from your decision of 
April 10, 1882, rejecting his application to file a pre-emption declara- 
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tory statement upon the SW. i of Sec. 13, T. 29, R. 15, Santa Fé, N. 

Mex., under an alleged settlement of July 1, 1879. 
-- The tract is within the limits of the Navajo Indian reservation, and 
was withdrawn from sale and settlement by the President’s order of 
January 6, 1880, and set apart as an addition to their (then) present 
reservation. (Report of the Commissioner of Indian Affairs, 1882, p. 
284.) 

In reply to the request of the Secretary of War for his opinion 
whether the Executive could set apart as a military reservation sur- 
veyed public lands upon which pre-emption filings and homestead en- 
tries nave been made in accordance with law, the Attorney-General, 
under date of July 15, 1881 (3 C. L. O., 72), after reviewing sundry de- 
cisions of the supreme court, and discussing the rights of pre-emptors 
and homestead-entry men, says that the claim of a homestead settler 
is initiated by an entry of the land, after which it ceases to be at the 
disposal of the government so long as the claim or entry of the set- 
tler subsists, and that his right can only be defeated by failure to com- 
ply with the requirements of the law; but that public land covered by 
a pre-emption filing, as to which there has been no payment and entry 
by the settler, may be appropriated by Congress to public purposes, or 
otherwise disposed of, without thereby involving a collision with or in- 
vasion of any right or interest of the settler in and to the land, and 
that such land may be as effectually reserved and set apart by the 
President—who is regarded as acting by authority of Congress—as by 
the direct action of Congress. | 

Admitting that sugh land may be set apart by the President as well 
for an Indian as for a military reservation, and that the opinion of the 
Attorney-General fairly states the legal distinction between the home- 
stead and the pre-emption laws and rights thereunder, I am not con- 
vineed of the justice thereof, when carried into practical operation, as 
respects a pre-emptor. This person is required to settle upon land be- 
fore he can file for it, and to improve and inhabit before he can enter it. 
Until entry by proof of compliance with the law and payment of the 
price, he does not acquire a vested right, but he has a quasi property in 
the land, earned by his labor and his money, in the expectation of secur- 
ing, under the pledges of the government, a home; and it does not 
seem to me consistent with the fair dealing the government owes. its 
citizens to deprive him of the fruit of his nearly completed toils, against 
his consent, without proper compensation. The condemnation of pri- 
vate property to public uses without remuneration is odious to our 
whole system of law, and, in my judgment, should never be resorted 
to unless absolutely demanded by the exigencies of the government. 

The record shows that White (and it is understood others also) set- 
tled on and improved land within this reservation prior to the Presi- 
dent’s order, aid, so far as appears, in good faith. Such settlers should, 


DECISIONS RELATING TO THE PUBLIC LANDS. 453 


in the absence of compensation, if possible, be protenter: in their settle- 
ments. 

You will therefore cause an examination to be made of the dates and 
location of the settlements made on this reservation prior to January 
6, 1880, with the character and value of the improvements, so that if 
the President should find it compatible with public interests, and 
should so see fit, he may release such tracts from the reservation. 

Pending such examination, and until the further action of this De- 
partment, the case of White and of other settlers on said reservation 
_ prior to the date of the President’s order, will remain suspended. Your 
decision is modified accordingly. Upon report of such examination 
you will transmit the same to this Department. 


OCCUPANCY—ACTS AND DECLARATIONS—CONVEYANCE. 
STATE OF CALIFORNIA v. ALARI. * 


Mere occupancy of public land, wathous pre-emption claim, does not secure to one-the 
benefits of that law. 

It is only when the party manifests an intention, by acts or declarations, to claim its 
privileges that he becomes a pre-emptor. 

Where the pre-emptor, prior to entry and without fraudulent intent conveys an in- 
considerable quantity of the tract claimed, the law will not, under the maxim 
deminimis non curat lex, hold him to the strict provisions of section 2262, Rev. Stats. 


Acting Secretary Joslyn to Commissioner McFarland, August 11, 1882. 


I have considered the case of the State of California v. Juan de Jesus 
Alari, involving the E. 4 of the SE. 4 and lots 1, 2 and 3 of See 34, T. 1 
S., R. 9 W., Los Angeles, Cal., land district, on appeal, by both parties, 
from your decision of October 13, 1881, helding the State’s selection of 
the tracts subject to Alari’s ability to show, when he offers final proof 
and payment, a reconveyance to himself, or a release by his grantees, 
or those holding under them, of the lands named in the deeds below 
mentioned, or an elimination of said lands from his application. 

Alari filed declaratory statement December 17, 1877, alleging settle- 
ment December 15, 1857 ; sal the State filed indemnity selection No- 
vember 8, 1877. 

The township plat was filed September 28, 1877, 

On September 14, 1865, Alari made a aaitelain deed of about « one 
acre of the land to one Vejar. and in November, 1869, a warranty deed 
for 3.72 acres to one Lobo, stated therein to have been originally a por- 
tion of the Rancho de Los Nogales, confirmed to one Lenares. — 

The State claims that these conveyances, made after the date of 
Alari’s alleged settlement, in 1857, disqualify him as a pre-emptor, un- 
der Sec, 2262, Rev. Stat., which requires a pre-emptor, before he is 
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allowed to enter lands under the pre-emption law, to make oath that 
he has not made any contract or agreement by which the title he might 
acquire from the United States should inure in whole or in part to the 
benefit of any person except himself; and this because, it is alleged, 
the title Alari may acquire under he pre-emption law to the land em- 
braced in said deeds, and especially to that named in the warranty deed 
to Lobo, would pass by operation of law and by the statutes of Califor. 
nia to his grantee. 

Subsequently to the hearing, Alari moved for amendment of his de- 
- elaratory statement, by inserting a date of settlement within the last 
five or six years, alleging that the originally inserted date was by mis- 
take. Counsel for the State consented that the motion ‘be filed as of 
the date of the trial.” That matter, however, becomes immaterial under 
the testimony. 

At the hearing in 1878 Alari testified that he moved on the land more 
than twenty years previously, having married a daughter of Lenares, 
the Mexican grantee of the Nogales rancho, of wile the tracts are a 
part; that his wife was owner in whole orin part of said rancho, as heir 
at law of Lenares, deceased; that he has ever since lived thereon, with 
his wife and children during her lifetime, and with his children since 
her death, claiming it in her right (with the exception of the small par- 
cels named) up to five or six years ago (about 1873), when he was ad- 
vised by counsel that, as the tract had become government land, he 
could no longer make said claim; and that he thereafter claimed the 
land as apre-emptor. His testimony is not contradicted, and being rea- 
sonable in itself and without suspicion of fraud or falsity, must establish 
_ the year of his first pre-emption claim and settlement. His prior occu- 
pancy was without legal effect, because mere occupancy of public land, 
without pre-emption claim, does not secure to one the benefits of that 
law. Itis only when he manifests anintention, by acts or declarations, 
to claim its privileges, that he becomes a pre-emptor. 

It is not neeessary to consider the decision of the supreme court in 
the case of Myers v. Croft (138 Wall., 291), to the effect that sections 
2262 and 2263, Revised Statutes, were intended to apply to pre-emptors 
only, and prevent them from making speculative and fraudulent settle- 
tents and filings, and that what one does prior to his becoming a pre- 
emptor is not within its contemplation. Section 2262 provides that 
“before any person claiming the benefit of this chapter is allowed to 
enter lands,” he shall make the prescribed oath. On behalf of Alari it 
is claimed that he may, with impunity, take this oath, because the tracts 
conveyed by him were not lands title to which he had acquired from the 
United States under the pre-emption law, or which he was then endeay- 
oring to acquire, but were lands claimed under a Mexican grant, which 
at that date, under the restrictive provisions of the act of 1851 (9 Stat., 
631) had not become a “ part of the public domain of the United States.” 
(Newhall v. Sanger, 92 U.S., 76L.) 
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Without deciding this question or considering the collateral effect of 
the deeds named, I am of the opinion that, as both of said deeds embrace 
less than five acres of the land involved, the law will not, under the 
‘maxim de minimis non curat lex, hold Alari to the strict provisions of 
said section (Brown’s Legal Maxims, 146). As said deeds were not 
executed with any fraudulent intent under the pre-emption law, and as - 
he has the great body of the tract in his own possession with a house 
thereon and several acres of the land under cultivation, and seeks to 
acquire the same solely for his own use and benefit, the title to the 
Small immaterial portions conveyed as recited being merely subordinate | 
and incidental; and as he made his filing within the fime required by 
law after the township plat was filed and his settlement was prior to 
the State’s selection, your decision should be affirmed without the con- 
‘ditions therein named, and the land be awarded to him. 


LAND DEPARTMENT—J URISDICTION-—LAND OCCUPIED FOR BUSINESS. 
WILLARDSON v. DUSTERBERG. 


‘The Commissioner of the General Land Office has jurisdictiou, by virtue of his super- 
visory authority, to examine the record in a case in which no appeal was taken 
from the decision or the local officers, and, if the law has been misconstrued by 
them, to reverse their decision. . 

Land occupied for business purposes and not for agriculture cannot be entered under 
the provisions of the pre-emption and homestead laws. 


Commissioner McFarland to register and receiver, Salt Lake City, Utah, 
November 17, 1882, 


I have examined the case of Christian Willardson v. Max. Dusterberg, 
involving the W. 4 of SE. 4, Sec. 10, T.178., R. 3 E. 

Willardson filed D.S. 1322 for the Nk. 4 SW. 4 said section, June 7, 
1869, alleging settlement May 15, 1866, and ‘aad pre-emption cash 
entry No. 600 thereof April 5, 1871, upon which patent issued Septem- 
ber 30, 1871. a 

“October 20, 1877, he applied for an amendment of said entry and 
patent to enbeice the tract in contest upon the ground that through 
an erroneous survey by the county surveyor for the purpose of re-estab- 
lishing the lines of the official survey which had become obliterated he 
had failed to secure the tract, embracing his improvements, upon which 
he had settled. | 

The records of this office, showing that Dusterberg had, July 31, 1877, 
made homestead entry No. 3170 for said W. 4 SE. 4,a hearing was . 
ordered by my predecessor’s letter (G) of December 28, 1877, ‘to bring 
out all the facts touching the settlement upon and improvement of the 
80-acre tract, by Willardson, and as to the compliance by Dusterberg 
with the requirements of the homestead law.” : 
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Trial was duly had and your opinion rendered August 31, 1878, 
recommending that Willardson be permitted to make a new entry, 
embracing the tract in contest, upon surrendering the outstanding 
patent. There is no appeal from this decision on file in the case, but 
its absence does not deprive me of jurisdiction over the matter and 
render it obligatory upon me to act upon your recommendation. 

The circular of November 12, 1877 (par. 3), in force at the time the 
decision in this case was rendered, referring to the subject of appeals, 
provides that an appeal from the decision of the local officers, when 
_ based upon frivolous grounds, will be dismissed, except when “in the. 
record itself, either of the case or upon the books of this office, some 
sufficient cause shall be found for further consideration under the gen- 
eral power of supervision vested in the Commissioner by law. 

In the case of Bell », Hearne (19 Howard, 252), the supreme court 
say: 

The Commissioner of the General Land Office exercises a general 
superintendence over the subordinate officers of his Department, and is 
clothed with liberal powers of control, to be exercised for the purposes 
of justice, and to prevent the consequences of inadvertence, irregularity, 
mistake and fraud in the extensive operations of that office for the dis- 
posal of the public domain. 

The facts stated in your decision are not such as to convince me of the 
propriety of granting Willardson’s application, and in directing the 
issuance of a patent as prayed for. As an execntive officer it is my 
duty to ascertain that he is, under the law, entitled tc the patent, and 
if he is not, to suspend its issuance notwithstanding your opinion. (See 
3 Opinions Attys. Genl., pp. 93 and 697; 10 £8., p. 56.) 

I have not, therefore, hesitated to exercise the general power of super- 
vision vested in me, and to review the whole case. 

There is no controversy over the allegation that through mistake the 
entry of Willardson failed to embrace the tract claimed and intended to 
be entered. 

In 1866 applicant purchased for $7,000 a grist mill, shown to be upon 
the dividing line between the NE. 4 of SE. 4 and SW. + of SE. 4 Sec. 
10. His filing and entry were made for the purpose of securing title to 
this property. To entitle bim to an amendment of his entry and patent 
it must appear that he in good faith resided upon, improved, and used 
this tract for agricultural purposes, and that it was of the class subject 
to pre-emption. His own testimony, however, shows that the land prin- 
cipally is unfit for cultivation and has no value except for the mill upon 
it; that for years prior to his purchase it had been used only for the 
manufacture of flour; that after his purchase he used it for the same 
purpose; that while he occupied he did not reside upon it, and that his 
sole use of it was for business purposes. 

There is, in my opinion, a complete analogy between this case and 
that of the Southern Pacific Railroad Company v. James Newton (8 
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C. L. O., 37), wherein it appeared that Newton occupied and used the 
land to carry on his business of manufacturing lime, which he sold in 
the market, and that he failed to cultivate and improve it as required 
by the pre-emption law. The honorable Secretary held that he was an 
occupant of the land, but in no sense a pre-emptor, according to a 
correct definition of that term. 

This ruling applies with equal force to the case of Willardson. He 
was not at date of his entry entitled to a patent under the pre-emption 
law, and his application is accordingly refused. 

The facts in this case show that the patent issued to him in 1871 was: 
inadvertently and irregularly issued, yet it was issued by this office 
acting within the scope of its authority, and I have consequently no 
further jurisdiction over the title to the land embraced fherein. Said 
patent will, if this decision becomes final, be returned to Mr. Willard- 
son, 

In regard to Dusterberg’s entry, the svideties shows that at date 
thereof the land was used for purposes of business and trade. Lands so 
used are not subject to pre-emption (Sec. 2258 Rev. Stats.), and conse- 
quently are not subject to homestead entry. 

Said éntry is therefore invalid and held for cancellation. 


HOMESTEAD ENTRY—AMENDMENT. 
SNODDERLY Vv. FULTON. 


A settler who for want of diligence fails to properly describe the land claimed by him 
cannot subsequently be allowed to take advantage of his own laches to defeat 
another who settled with notice of his claim as shown by the record. His entry 
is notice to the world of the tracts to which he had the right of possession, and 
he cannot by extending his actual possession to tracts not embraced therein, and 
to which he had no lawful right, exclude settlement or entry by other qualified 
persons. 


Commissioner McFarland to register and receiver, Los Angeles, California, 
November 28, 1881. 


Thaveexamined the case of Emanuel Snodderly v. W. H. Fulton,involv- 
ing the E. 4 NW. 4, Sec. 24,7. 7 N., R.5 W.,S. B. M., wherein you ren- 
dered disagreeing opinions. Snodderly made homestead entry No. 351, 
February 23, 1878, embracing NE. 4 said section, and was allowed by 
letter (C) of February 13, 1880, to amend same to embrace in lieu of the 
E. $ NE. 4 the tract in contest. Fulton filed D. 8. No. 1743 April 30, 
alleging settlement April 22, 1879. 

The testimony shows that prior to his entry Snodderly purchased the 
improvements of one D. ©, Young, @ prior claimant of the land, con- 
sisting of fences, ditches, and a small field. The house of Young was | 
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on the E. 4 NE. 4, and Snodderly lived therein until, as he states, he 
discovered the mistake in his entry. He then built a house on the W. 
4 NE. 4 and established his residence there. This, according to one 
Spencer, was in the winter of 1879, or more than a year after the date 
of his (Snodderly’s) entry. The entry as originally made embraced his 
residence and the major portion of his improvements, although he also 
had improvements—fencing, ditches, and part of a small field—extend- 
ing upon the tract in dispute, of which he was in possession, So that 
whether he had made his entry as amended or as originally, there would 
still be a tract excluded upon which he had improvements, and he could 
' with aS much reason in either case apply for an amendment upon a 
change of intention. Indeed, in view of the facts shown, and of the 
evidence tending to show that he was aware there was a tract west of 
his original location (see testimony of Bemis) upon which the improve- 
ments extended, and of the evidence of declarations made by him, I 
think there is much reason to doubt that he made any mistake in the 
description of the land he desired to enter. But aside from this, it ap- 
pears that the settlement of Fulton was made with the knowledge and 
consent of Snodderly, who witnessed the signature to his declaratory 
statement, and I concur in the receiver’s opinion that he cannot at this 
late day plead ignorance as to what land was covered by Fulton’s filing, 
nor attack the same. 

The land was surveyed at the date of his entry, and by the use of 
proper diligence he could have discovered the proper description of the 
. tracts he desired to enter. Having failed to do so,,he cannot subse- 
quently be allowed to take advantage of his own laches to defeat another 
who settled not only with notice of his claim, as shown by the record, 
but with his knowledge and consent. 

Moreover, his entry was notice to the world of the tracts to which he 
had the right of possession, and he could not by extending his actual 
possession to tracts not embraced therein, and to which he had no law- 
ful right, exclude settlement or entry by other qualified persons. In 
this respect—if, as does not appear, Fulton had forcibly invaded Snod- 
derly’s possession of the tract in contest, or violated his enclosures— 
the case would come within the decision in case of Powers v. Forbes 
(C. 7, L. O., 149). 

In regard to the mortgage shown by Exhibit B to have been executed 
by Fulton, itis only necessary to state that as he has not applied to make 
entry the case comes within the principles of the decision of 10th ultimo, 
addressed to your office, in the case of State of California v. Alari (Law 
Reporter, November 9, 1881, p. 716). The land is awarded to Fulton, 
who will be allowed to enter, if this decision becomes final. The entry 
of Snodderly will remain intact, subject to the former’s proof. Advise 
the parties of this decision and allow time for appeal. 
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PLD Ge STATEMENT—MISTAKE OF PUBLIC OFFICER. 


DV / 
5 on ie VETTEL v. NORTON. 
yay a ie 

Ww wee a pre-emptor filed a declaratory statement for a tract of land that had been 
‘‘ offered,” but received a certificate from the register of the local office that the 
land was.“ unoffered,” and did not prove up within the time limited by law for 
offered land, such party has aright to depend upon the certificate of the gov- 
crnment officer, acting within the scope of his authority, and the law will protect 
him. 


Secretary Kirkwood to Commissioner McFarland, December 19, 1881. 


I have considered the case of William Vettel ». Michael Norton, in- 
volving the E. 4 of the SW. 4 and the S. 4 of the SE. 4 of section 8, T. 
24 .N., R. 1 W., Marysville, Cal., on appeal by Norton from your decision 
of April 29, 1881, holding his entry for cancellation, and awarding the 
land to Vettel. 

The record shows that Vettel filed declaratory statement January 2, 
1878, alleging settlement December 31, 1877, and that Norton made 
homestead entry for the same tracts March 22, 1879. 

The land was “ offered” June 3, 1861, and under section 2264 Rey. 
Stat. Vettel was required to make his proof and payment within twelve 
months from the date of his settlement. Upon the day of his filing, 
the register issued to him a certificate wherein he stated that the “land 
has not been offered at public sale;” to which certificate was a foot- 
note stating that, for ‘‘offered” lands, proof and payment must be made 
within twelve months from the date of settlement; but if the land has 
not been offered, the settler has thirty months within which to enter 
and pay forit. Relying thereon, as he was justified in doing, Vettel 
did not offer his proof and payment until about fifteen months from the 
date of his settlement, and after the entry of Norton, when he was first 
advised of the erroneous statement of said certificate, and immediately 
made such application. He has a house and other outbuildings, about 
140 acres broken, 70 acres under cultivation. Norton has erected a 
Small cabin in one corner of the land, but has made no other improve- 
ments, | 
— Strictly, Vettel failed to comply with a requirement of the law, and in 
the presence of a valid adverse claim, his filing would be subject to for- 
feiture. Although he was presumed to know of the proclamation of the 
President offering this land for sale, and that he was required, under 
section 2264, to make his proof and payment within twelve months from 
his settlement, that presumption was overcome by the statement of an 
official certificate that the lands were ‘‘unoffered,” and that he could 
make his proof and payment within thirty months. The register was 
authorized to certify to the status of the lands. The certificate was is- 
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sued for the sole and express purpose of instructing and protecting him 
in his duties and rights; and he is fairly within the ruling of the su- 
preme court in the case of Lytle v. The State of Arkansas (9 How., 
314), that if an individual fails to attain his rights by the misconduct 
or neglect of a public officer, the law will protect him. His failure to 
make proof and payment within the required time was not from laches 
ono his part, but from an erroneous statement of an officer of the gov- 
ernment, acting within the scope of his authority. Having trusted to 
said certificate, he should not now be made to suffer therefrom, and lose 
his valuable improvements. 


PRE-EMPTION—BOARD OF EQUITABLE ADJUDICATION. 


LYDIA STEELE. 


The entry of a married woman, where all the necessary acts, including publication of 
notice of intention to make proof, have been performed prior to marriage, should 
be submitted to the Board for confirmation. 


Secretary Teller to Commissioner McFarland, February 13, 1883. 


I have considered the appeal of Mrs. Lydia Steele from your decision 
of May 8, 1882, holding for cancellation her cash entry, No. 449, for the 
K. 4 of SW. 4 of Sec. 3, and the H. $ of NW. 4 of Sec. 10, T.15 N., RB. 
23 W., North Platte, N SbE 

Mrs. Steele filed her declaratory statement for said tracts on the 234 
of March, 1880, in the name of Lydia Graves, that being her name prior 
to her mane which occurred on the 25th of May, 1881. 

The entry was made on the 15th day of July, 1881, and consequently 
after the date of marriage. For this reason, and in accordance with a 
long-established practice of the Department to the effect that where a 
single woman marries after filing her declaratory statement, and before 
making proof, she should be treated as having abandoned her right as 
a pre-emptor under the act of 1841, you decided adversely to claimant. 
In this case proof has been made and the money paid for the land. 
Though the entry was thus completed subsequent to appellant’s mar- 
riage, every other necessary act of hers, including the publication of 
notice to prove up, appears to have been performed prior to ber mar- 
riage, and there seems to be no doubt that she acted in good faith 
throughout. No adverse claim has intervened. Without discussing 
the question raised by your decision, I therefore think the case a proper 
one to submit to the Board of Equitable Adjudication for its action 
under sections 2450 to 2457 of the Revised Statutes, and your decision 
is modified accordingly. 
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PLD hl OT OF MARCH 3, 1879-INTERVENING CLAIMS. 
JEL0 
Bes : RAMAGE v. MALONEY. 
OP Se o ae “el 
If notice of intention to make proof and payment under act of March 3, 1879, is given | 
prior to the expiration of the statutory period, the entry, when made, takes effect 
by relation from the date of such notice, to the exclusion of all intervening claims. 


Secretary Teller to Commissioner McFarland, April 28, 1882. 


I have considered the case of J. B. Ramage v. Michael Maloney, on 
appeal from your decision of July 18, 1881, allowing the latter to make 
proof and payment on his pre-emption claim, notwithstanding the lapse 
of more than thirty-three months from his date of settlement, and not- 
withstanding the admission of a timber-culture application made by 
Ramage before final proof and payment by Maloney, but after he had 
filed and published notice of his intention to make such proof onaday . 
fixed by said notice, as required by act of March 3, 1879 (20 Stat., 472). 
The tract involved is the NE. + of 10, 108, 45, Tracy land district, Minne- 
sota. Maloney filed declaratory statement, March 22, 1878, alleging 
settlement on thatday. His thirty-three months expired December 22, 
1880. May 2, 1881, he filed and published notice of his intention to 
make final proof on the 3d of June, and made proof accordingly. May 
6, 1881, Ramage made timber-culture entry No. 1429, with fall knowl- 
edge of the claim, settlement, and notice of Maloney. The equities are 
all with the latter. He explains his failure to make proof in December 
by reason of severe and unusual storms, closing the avenues of business, 
and also on account of critical Ulness in his family, rendering it nearly, 
if not absolutely, impossible for him to offer proof and payment at that 
time. He has eighty-seven acres in cultivation, and has maintained 
continuous residence on the land. Itis well-settled practice, in harmony 
with the decisions of the supreme court, and especially in Johnson +. 
Towsley (13 Wall., 72), that a person may comply with the requirements 
of the pre-emption law after the expiration of the limitation fixed by 
statute, if at the date of offering such compliance the right of no other 
settler has intervened. Had the law remained as in 1878, when Maloney 
settled, he could, at once, on the 2d of May, 1881, when he reached the 
district office, have made final proof and payment, and secured his cer- © 
tificate before any application on the part of Ramage. The only ques- 
tion to be considered is whether or not the act of 1879, having required 
notice of not less than thirty days, his notice of intention to make com- 
plete entry on a certain day thereafter could operate to save his right 
for that period, and prevent a third party in the mean time from defeat- 
ing his claim by an application for entry. You decide that such notice 
was sufficient; in effect, that it was the beginning of the proper statu- 
tory proceeding for making final proof, and one of the connected steps 
of such proceeding; that the whole matter stands by relation to the 
initial step, and when consummated, has still further relation to the 


462 DECISIONS RELATING TO THE PUBLIC LANDS, 


original settlement right, entitling the claimant to a patent to the ex- 
clusion of all intervening claims. 

lL affirm your decision. To hold a contrary view would invite any 
stranger to the land, who might, for the first time, be advised by the | 
notice itself of the previous laches of the claimant, to step in and com- 
pel the enforcement of a forfeiture upon such feohnical default, although 
the government itself, as declared in Johnson v. Towsley, would be un- 
authorized to take aavaniaee of the laches, and the party has already 
taken steps to cure the same before any adverse interest has been ac- 
quired or claimed. The allowance of such a speculative interest, to_ 
defeat an honest settler and deprive him of not only the land, but the 
expenses of notice, publication, and proof, would not only work essen- 
tial injustice, but encourage unauthorized trespass upon the rights and 
property of others in violation of the true intent and purposes of the 
law. 


PRE-EMPTION—TRUSTEE—PATENT—LEGAL TITLE. 
JAMES AIKEN. 


A person who owns land in trust for others is not the proprietor of such lands within 
the meaning of the pre-emption act, and is not thereby disqualified from becoming 
& pre-emptor. 

An entry of land for cash or scrip gives the party making it a right to a patent, if it 
be found regular and valid. 

The proprietorship contemplated by the pre-emption act is a legal and absolute one, 
and not the mere equity of a land-office entry, which may or may not ripen into 
such ownership. 


Secretary Teller to Commissioner McFarland, June 14, 1882. 


I have considered the appeal of James Aiken from your decision of 
' March 2, 1880, rejecting his application for reinstatement of his cash 
entry No. 3464, for the SW. 4 SE. 4 of Sec. 2, and the NW. 4+ NE. 4 of 
Sec. 11, T. 27 8., R. 138 W., Roseburg, Oreg. 

It appears that on March 30, 1872, Aiken filed declaratory statement 
for the S. 4 SE. 4 Sec. 2, and the N. } NE. 4 of Sec. 11 of said town- 
ship, alleging settlement May 20, 1869; and that on April 16, 1872, he 
proved up and paid for the same. 

It also appears that G. W. Pratt filed declaratory statement April 
17, 1872, for (with other tracts) the SE. 4 SEH. 4 of Sec. 2, and the NE. 
4 N HE. 4 of See. 11, being 80 acres of the 160 acres embraced in Aiken’s 
filing. After contest between Pratt and Aiken, respecting the tracts in 
conflict, they were awarded to Pratt, and he made cash entry therefor, 
No. 3513, August 19, 1875, and they have been patented to him. Upon 
the same day (your award of January 24, 1874, in favor of Pratt, having 
been affirmed by this Department on appeal) Aiken’s cash entry, as well 
for the tracts in conflict with Pratt as for those which were not, was 
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canceled because he was nota qualified pre-emptor at the date of his 
filing by reason of his ownership of more than 320 acres of land; and 
his purchase money for all of the tracts has been refunded to him. 

This decision was based on the claim that Aiken being owner in his 
own right of 160 acres (part of Sec. 36, T. 26, R. 13 W., in said land 
district) on June 1, 1871, jointly with five others entered at the said 
land office (cash entry No. 3071) 3,520 acres, and on the same day located 
with Agricultural College scrip 2,080 other acres, and on February 1, 
1872, entered at the same office (cash entry No. 3,352) 1,520 other acres, 
making an aggregate of 7,120 acres, in which he was a joint owner of 
one undivided sixth part. At the date of said decision affidavits were 
on file to the effect that in all of said joint transactions Aiken was the 
agent of the firm of Flushman & Co., who furnished all the money 
therefor; that said entries and location were for the exclusive use and 
benefit of said firm, and that Aiken acted insaid matters as agent only, 
without personal interest. 

Since the date of said decision a certified copy of a deed from James 
Aiken to A. G. Aiken, dated February 19, 1872, has been filed, showing 
a conveyance to the latter of the undivided one-sixth part of the land 
embraced in said entries and location for 7,120 acres; and showing also 
that at the date of his filing James Aiken had no legal interest in said 
lands. 

It also appears that one Ferry, to whom Pratt had assigned the lands 
patented to him, recovered a judgment against James Aiken for pos- 
session of said lands; and that Aiken brought a suit in equity in the 
United States district court for the district of Oregon, to enjoin Ferry 
from enforcing the same; that the patent to Pratt be held to inure to 
his (Aiken’s) own benefit, and that Ferry be required to release to him 
his interest in said lands. 

In his decision of the case Judge Deady says: “‘ A person who owns 
land in trust for others is not a proprietor of such Jands within the 
prohibition of the pre-emption act, and is not thereby disqualified from 
becoming apre-emptor.”. . . . The pre-emption act provides that 
‘no person whoisthe proprietorof 320 acresofland . . . . . shall 
acquire any righ of pre-emption under this act.” This right of pre- 
emption is not an interest in the land, but only the righé to be preferred 
as a purchaser of a certain portion of the public lands at the minimum 
price, irrespective of its real value (Myers v. Croft, 13 Wall., 296; 10 
Opin, 571). . . . . Anentryofland for cash or scrip gives the party 
making it a right to a patent, if it be found regular and valid. But it 
does not pass the title which remains in the United States until the 
patent issues. The person making the entry, if there be no valid ob- 
jection thereto, as against the government, has a right to the convey- - 
ance of the legal title, but as the government cannot be sued without its 
consent such a right is littleelse thana meremoral one. . . » In 
my judgment the proprietorship contemplated by the pre- ‘emption act is 
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a legal and absolute one, and not the mere equity ofa land office entry, 
which may or may not ripen into such ownership. Itfollows from these 
premises that the plaintiff? . . . . . was not the proprietor of 320 
acres of land, and therefore not disqualified to acquire a pre-emption 
right,” and, holding that the patent to Pratt “ wrongfully issued upon an 
erroneous construction of the law, and he took the same in trust for the 
plaintiff who was entitled to the patent therefor,” he directed Ferry to 
convey to Aiken the tracts patented to Pratt, and enjoined Ferry from 
enforcing his judgment. No appeal was taken from this decision. 

In view thereof, and of the above-named deed of February 19, 1872, 
I reverse your decision, and direct the reinstatement of Aiken’s cash 
entry upon his repayment to the officers of the local land district of the 
price of said land. 


Senate 


PRACTICE—NOTICE OF DECISION— TIME FOR APPEAL. 
 RoacH vo. MYERS ET AL. 


When notice of decision is given to resident counsel, and to the party through the 
local office, the time for appeal should be computed as commencing to run from 
date of service of notice upon the party himself. 


Commissioner McFarland to register and receiver, St. Cloud, Minn., Oc- 
tober 17, 1881. 


I have considered the motion filed -by defendant’s attorneys to dismiss 
the appeal in the case of Milledge L. Roach v. James Myers and Har- 
lan Cole, for the reason that said appeal was not filed in this office 
within the period limited by the rules of practice. 

The decision in said case was rendered June 25, 1881, and the spel 
was filed in this office by Roach’s resident attorneys September 1, 1881. 
The notices to resident counsel have even date with the decision, and 
were mailed June 27, 1881, so that if the 60 days allowed for appeal by - 
rule 86 (exclusive of the day of mailing notice) commenced to run from 
time of service of notice upon resident counsel, the time for filing appeal 
expired August 26, 1881. 

The local officers were, however, in accordance with the invariable 
practice of this office, instructed by the closing paragraph of the decis- 
ion to notify the parties in interest of the contents thereof. When 
notice of decision is given by the local officers, ten days additional to 

the time allowed by rule 86 are allowed for transmission of notice and 
return of the appeal through the mails, thus allowing the party seventy 
days trom date of their notice within which to file his appeal. There 
may be some question as to when, in case of notice being given both to | 
‘a party’s attorney resident in this city and to himself through the local 
office, the time commences to ran—whether from date of notice to him- 
self or to his attorney. In such a case [ am of opinion that tke rules 
should be liberally construed that the party in interest may have every 
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opportanity to secure his right of appeal, and consequently that the 
time allowed for that purpose should be computed as commencing to 
run from date of service of notice upon the party himself. From this 
standpoint the appeal of Roach was filed in time, and the motion to 
overrule the same is accordingly dismissed. The case will be trans- 
mitted to the Hon. Secretary of the Interior in its regular order. 


RAILROAD TITLE—SELECTION—DEFAULT, ETC. 
GILBERT v. SAINT JosEPH & DENVER R. R. Co. 


' While a railroad grant in presenti is a title of record, yet as the company must make 
selections and pay the required selection fees, it is amenable to citations in con- 
' tests where settlers’ rights are involved. 

When the railroad company makes default withont explanation, the case as herein 
becomes an ex parte one, and the question of compliance with law may be sub- 
mitted to the Board of Equitable Adjudication. 


Secretary Kirkwood to Commissioner McFarland, October 31, 1881. 


I have considered the application of the Saint Joseph and Denver 
City Railroad Company (filed March 28, 1881, by John B. Bloss, its res- 
ident attorney) for a reconsideration of my decision of March 11, 1381, in 
the case of Samuel N. Gilbert v. said company, holding that the com- 
pany waived its right to object to the consummation of Gilbert’s title to 
the NW. + of Sec. 27, T. 2'8., R. 4 E., Concordia district, Kansas. 

This application is based upon the ground that Gilbert having failed 
to appeal from the decision of the receiver and register, the Commis- 
sioner had no jurisdiction in the premises; that this case does not come 
within the provisions of the second section of the act of April 21, 1876, 
because there was no such claim extant upon said tract at the date of 
the withdrawal for the railroad as said section contemplates; that the 
company’s selection pending the contest wag not “ gross irregularity ” 
on its part; that the company waived nothing by its failure to appear 
at the hearing, as its claim was of record, and it was not therefore. 
obliged to select the land in question, although it did so select; and 
that if this case was confirmed by the act of 1876, it cannot be heid for 
confirmation by the Board of Equitable Adj aaa ton: 

Inasmuch as my decision in question, rendered after a careful exam- 
ination of the facts in this case and due consideration of the law gov- 
erning the same, held that there had been such “gross irregularity 

P as to bring it within the category of exceptions to the 
enced rule and justify you in disturbing the decision of the register 
and receiver,” I deem it unnecessary to reiterate further upon this point. 

In regard to the second point of exception, to wit, that this case does 
not comé within the second section of the act, for the reason stated, 
that McKennett was not shown to have been a qualified pre-emptor, and 
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because Gilbert did not make proof as required by said act, it is only 
necessary to state that the record shows that Gilbert appeared at the 
hearing had February 10, 1879, and introduced testimony establishing 
the validity of John J. Brown’s pre-emption claim to the land in ques- 
tion, upon which he resided “until the summer of 1870,” which uncon- 
troverted proof rendered it competent for the Department to regard 
Brown’s claim as valid on April 15, 1870, the date on which the with- 
drawal became effective. 

As to the third point, to wit, that the company waived nothing by its 
failure to appear at the hearing, as its claim was of record, and it was 
not therefore obliged to select the tract in question, etc., it is only nec- 
essary to state that while it is true that a railroad’s right to lands within 
the granted limits by virtue of a grant in presenti is a title of record, 
which the Department, in the absence of an adverse claim thereto, would 
recognize, and renders the lands properly subject to selection, itis equally 
true that railroad companies are invariably required to select their lands 
at the proper local office and pay the regular selection fee therefor; that 
in all contested cases, when duly and regularly cited thereto upon the 
motion of an adverse claimant, they are invariably held to be amenable 
to such citation; it being the purpose of the law-making power to pro- 
tect all homestead and pre-emption entries made in good faith, and to 
require the railroad company to assert title to its lands before a bona 
fide settler had obtained even color of title from the United States. Con- 
sequently, when said Saint Joseph and Denver City Railroad Company 
failed to assert title to the tract in question by attending said hearing, 
it may be considerd as having thereby waived its right to object to the 
consummation of Gilbert’s title to the same. 

The remaining point of exception is to the effect that if this case was 
confirmed by the act of 1876, it cannot be held for confirmation by said 
Board. 

In reply thereto, Fam of the opinion that where a party is estopped 
from asserting title in any case, and it is thereafter decided by a com- 
petent tribunal, e. g., by the Department, as in this case, to be between 
the United States and the party who, in the first instance, claimed ad- 
versely to the party estopped, the rights, if any, of the latter are thereby 
determined by relation, in so far as the Department’s jurisdiction is con- 
cerned, to the time when said estoppel obtained; and he has thereafter 
no standing before the same. It is therefore, in such a case, competent 
for the Department to regard the same as ex parte, or as between the 
United States and said adverse claimant. In other words, the rule 
broadly stated is, that in all cases where there are two parties to the 
record, and the one is regularly cited to a hearing therein upon the 
motion of the other, but fails to respond thereto, the party thus failing 
shall thereafter be regarded as in default, and as having no standing 
whatever in the premises before the Department, unless he shall within 
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a reasonable time satisfactorily explain the cause of his default, and 
obtain reinstatement to his privileges as a party to the record. 

As shown by the decision in question, the railroad company, although 
regularly cited to appear at the hearing had in this case upon Gilbert’s 
motion, failed or refused to respond, and has never pretended to offer 
any explanations of its laches, but on the contrary claims the right to 
ignore such citation, as well as the rale prohibiting it from selecting said 
land pending said contest and while Gilbert’s adverse claim therefor 
was extant upon the record. 

It will be observed that the cases of Gates v. California and Oregon 
Railroad Company (5 C. L. O., 150), and of Conway v. The Little 
Rock and Fort Smith Railway Company, decided by the Department 
October 14, 1880, are clearly distinguishable from this in that there was 
no default alleged or suggested therein on the part of the railroad com- 
pany. 

The application is accordingly rejected. 


PRACTICE—APPEAL—FINALITY OF DECISION, 
BROWN v. JEFFERSON ET AL. 


Failure to appeal from the decision of the register and receiver is a waiver of any 
rights which the party may have had iu the land in controversy; and where the 
devisions of the local officers have been, without appeal, reviewed by the Commis_ 
sioner of the General Land Office, the Department, upon appeal, will not review 
the decision, but will dismiss the appeal and consider the decision of the local 


officers final. 
Exceptions to this rule are where fraud or gross eee is suggested on the face 
of the papers, or the decision is contrary to existing rules and regulations. 


Secretary Teller to Commissioner McFarland, September 29, 1882. 


I have considered the case of John Brown v. -Thomas Jefferson, 
Thomas Agan, and George Sharr, involving the SE. 4 of the SE. 4 of 
Sec. 9, the SW. 4 of the SW. 4 of Sec. 10, the NE. 4 of the NE. 4 of 
Sec. 16, and the NW. 4 of the NW. 4 of Sec. 15, T. 6 N., R. 2 E., Dead- 
wood, Dak., on appeal from your decision of June 25, 1881, reversing 
the decision of the register and receiver, and awarding such land to said 
John Brown under his pre-emption filing therefor. 

The decision of the register and receiver held that the defendant 
Jefferson’s claim was “ good as to the NW. 4 of the NW. 4 of Sec. 15.” 
That the defendant George Sharr was justly entitled to the SE. 4 of 
the SH. 4 of Sec. 9 and the SW. 4 of the SW. 4 of Sec. 10.” And that 
said ‘“‘ NE. 4 of the NE. 4 of the NE. 4, Sec. 16, was not legally held by 
any of said parties.” | 

This decision of the local office was made on the 31st day of Decem- 
ber, 1879. The letter of the register and receiver transmitting the tes- 
timony and other papers relating to the contest bears date February 6, 
1880, and states that “no appeal has been taken from our decision in 
this case.” 
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— 


In your letter (decision) of June 25, 1881, addressed to the register 
and receiver, you state: 


No appeal has been filed from said decision, and as you were instructed. 
to notify the parties in interest of the purport of. the decision, and ad- 


vise them of their right of appeal, it is to be presumed that by reason 


of their failure to appeal the decision has become final. 

And you then proceeded to examine the testimony taken in the case, 
and, upon the facts found by you, reverse the decision of the register 
and receiver, and award the land in controversy to Brown. It is in 
proof that notice of the decision of the register and receiver, in proper 
form as required by the rules of practice in force at that time, was duly 
served upon Brown. The defendants, Thomas Jefferson and George 
Sharr, have appealed from your decision, and ask to have the case dis- 
missed, upon the ground that there was no appeal taken to you from the 
decision rendered by the register and receiver. 

There was no appearance before you, and you proceeded upon your 
own motion to review the case and render a decision. The case is an 
ordinary contest, in which a large amount of testimony was taken, but 
involving only the questions of settlement, inhabitancy, and improve- 
ment. ‘ Fraud or gross irregularity ” was not suggested upon the face 
of the papers, nor was the decision of the register and receiver contrary 
to existing laws or regulations,” within the meaning of the circular of 
your office of November 27, 1880, relating to “appeals from decisions of 
local officers.” 

It has long been settled in this Department that a party who fails to: 
appeal from the decision of the register and receiver is concluded, and 
by his acquiescence in such decision waives any rights which he may 
have had in the land in controversy. (Brown v. White, 1C. L. L., 298; 
Shuster v. Grady et al., ib. 314; Eaton v. California and Oregon Rail. 
road, 5 C0. L. O., 13; Favery v. Lansdale, 4 id. 179; Clark v. Carter, 
HilPs Leading Gases: 1881, p. 1; Owen v. Russell, iP enorier vol. 2, p. 
107; and see Moore v. Robbins, 6 Otto, 535.) And where the decisions. 
of the local officers have been without appeal reviewed by you, upon: 
appeal to this Department the decision of your office will not be reviewed, 
but the appeal will be dismissed, and the decision of the local officers. 


considered as final. (Benson v. Northern Pacifie Railroad, Hill’s Lead- 


ing Cases, 1880, p. 54.) 

The exceptions to this rule are when fraud or gross irregularity is sug- 
gested on the face of the papers, or the decision is contrary to existing 
rules and regulations. 

This case does not fall within those exceptions, and your action there- 
fore in reviewing the case was erroneous. | 

The appeals taken from your decision by the defendants, Thomas. 
Jefferson and George Sharr, to this Department are therefore dismissed, 
and the decision of the register and receiver as to the rights of the liti- 
gants must be regarded as final. 
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PRE-EMPTION—CITATION—HEARING—FINAL PROOF. 
38 oe SPRAGUE v. ROBINSON. 


_ (ue whose claim is of record and of acknowledged priority should not be allowed to 
cite the other claimants to trial otherwise than by the required publication for. 
the purpose of making final proof. 


Secretary Teller to Commissioner McFarland, August 2, 1882. 


I have considered the case of Milo H. Sprague v. James M. Robinson, 
involving pre-emption right of entry to SW.4 of NE. 4, and lots 1 and 2, 
Sec. 4, T. 35 N., BR. 5 W., and SH. 4 of SE. 4, Sec. 33, T. 36 N., BR. 5 W., 
Idaho, on appeal from your decision of March 28, 1882, allowing said - 
- Sprague to enter upon satisfactory proof of compliance with the law, 
and holding the filing of said Robinson for cancellation. 

Sprague filed declaratory statement 958, February 7, alleging settle- 
ment February 6, 1879. Robinson filed deelaratory statement 1233, 
December 4, 1879, alleging settlement same day. 

January 12, 1880, on the application of Sprague, your office ordered 
a hearing. 

The trial was commenced March 12, 1880, at which time a motion 
was made on behalf of the defendant to dismiss the case, upon “the 
ground that the complaint does not show the complainant entitled to a 
hearing in said case.” Upon this question the register and receiver © 
held -and returned conflicting opinions. The trial was had, and the 
testimony returned. , | 

Your office overruled the motion to dismiss the case, and upon exam- 
ination of the testimony held that Sprague had acted in good faith, 
and had done all that could have been expected under the adverse cir- 
cumstances detailed in the proofs, and directed Robinson’s filing to be 
canceled, upon the ground that he proved no settlement. 

Robinson, on appeal from your decision, assigns the following errors : 

1. The Commissioner erred in taking jurisdiction of said contest and .. 
refusing the motion of the respondent to dismiss the same. 

2. The Commissioner erred in canceling the pre. -emption filing of the 
said respondent. 

It will be observed that there was no question between the parties 
as to the priority of Sprague’s filing. His filing was of record, and its 
priority conceded. There was no necessity for Sprague to contest the 
filing of Robinson in advance of an application by either to make final 
proof and payment. His prior right was assured to him, and in order 
to secure the land it was only necessary for him to comply with the 
provisions of the law in other respects. If it was true that Robinson 
had made no settlement it could not avail him. He must stand upon 
the strength of his own acts. _ | 

As was said in Hanson v. Berry (8 C. L. O., 188)— 


He was in no jeopardy so long as he complied with the law; and 
should not have been allowed to cite the other claimants other wise than 
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by the required publication for the purpose of offering final proof and 
payment. 

No object is to be attained by such a contest unless it be to satisfy 
the contestant as to the sufficiency of his own acts up toa certain period 
in the progress of his settlement, or the insufficency of those of other 
claimants. 7 | 

You state that if has been the praetice of your office to permit the 
initiation of such contests, “in order that the parties may proceed with 
the knowledge of the status of their respective claims.” 

Under such a rule several contests might be necessary during the 
progress of a settlemant, in order to keep the parties advised of the 
status of their claims. Such a practice is of doubtful utility to the 
parties, and must tend greatly to the multiplicity of contests, and be- 
come the source of expensive litigation. 

I think such contests are premature, and not contemplated by the 
statute relating to that subject, and the order for a hearing made by 
your office January 12, 1880, was therefore erroneous, 

The motion to dismiss the contest should have been granted and the 
filing of Robinson been permitted to stand to await further proceed- 
ings. I therefore reverse your decision. 

As the thirty-three months fixed by the statute for ais final proof 
have already expired, you will direct the district officers to call upon 
Sprague to come forward, after due publication, and offer proof of his 
compliance with law, and make final entry within sixty days of notice to 
him of this decision, provided such proofs shall be found satisfactory. 


: TESTIMONY ADMISSIBLE IN CONTESTS. 


SHULL v. McCORMICK. 


Testimony upon matiers not incident to the charges upon which the hearing was 
ordered is-wholly foreign to the case and should not be considered. 

Evidence in contests under the land Jaws must be confined to the allegations, as in 
trials at law, and judgment be rendered on the issues raised by the record only. 


Secretary Teller to Commissioner McFarland, November 16, 1882. 


I have considered the case of Martin L. Shull v. John McCormick, 
involving the NE. 4 of Sec. 24,T. 4 N., R. 69 W., Denver, Colo., on ap- 
peal by McCormick from your decision of January 21, 1882, holding 
his declaratory statement for cancellation, and allowing the homestead 
declaratory statement of Shull to remaiu intact. 

The record shows that McCormick filed declaratory statement March 
28, alleging settlement March 19, 1879, and that Shull filed homestead 
declaratory statement February 17, 1881. 

Shull commenced a contest February 17, 1881, alleging that McCor- 
mick failed to improve and occupy the laud, and had not, to that date, 
erected a habitable house thereon, nor become a resident of the tract. 
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McCormick’s non-improvement and non-residence were, therefore, the 
only matters for consideration at the hearing. As held in Schelter v. 
Off, (Hil’s Leading Cases, 1881) testimony upon matters not incident 
to the charges is wholly foreign to the case, and should not be consid- 
ered. Proofs in contests under the land laws must be confined to alle- 
gations, as in trials at law, and judgment be rendered on the issues 
raised by the records only. (See also Stevenson v. Garrett, 10. L. L., 321). 

It appears from the cross-examination of McCormick that he was born 
in Ireland. No testimony as to his naturalization, or having filed a — 
declaration of intention to become a citizen, was submitted. One of 
the grounds of your decision adverse to him was that he failed to show 
his citizenship or such declaration. 

I think this was erroneous, because his qualifications as a pre-emptor 
were not in issue under this contest, and he was not required to prove 
them. Had the hearing been upon his application to enter the tract, or 
under some proceeding wherein that question was involved, proof of his 
qualification in this respect would have been necessary. But upon a 
mere question of improvement and residence, that matter was wholly 
immaterial to the issue, and your decision in this respect must be re- 
garded as mere obiter dictum and not pertinent to the case. 

It was equally erroneous, I think, in that you held as a ground of 
decision against McCormick that ie filed his declaratory statement be- 
fore his settlement. However that fact may have been, and whatever 
its legal effect, if true, that question was not involved in the hearing, 
but was foreign to the allegations McCormick was summoned to answer. 
Shull was not authorized to raise an issue at the hearing not legitimate 
to his charge, nor was McCormick required to defend such matter; and 
your decision thereon, as ground for cancellation of the latter’s filing, 
was inappropriate, because not relevant to the question submitted for | 
your consideration. | 

Having thus decided the case upon issues immaterial to the allega- 
tions, you fail to decide or even to refer to the only questions involved, 
viz, McCormick’s want of improvement and residence on the tract. 

The appeal from your decision alleges error therein in the matter of 
citizenship, in the matter of settlement and filing, and in holding Mc- 
Cormick’s filing for cancellation on these grounds. I think the first two 
grounds well taken, for the reasons above stated, and the third also, 
because the cancellation is based on your erroneous decision in those 
respects. | 

The whole case upon the real issues is undetermined by your office, 
and I therefore remit it to you for further examination and decision 
upon the questions of fact on which the contest was brought, and you 
are requested to give it early attention with the usual notice of your 
decision to the parties. 
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APPEALS FROM LOCAL AND GENERAL OFFICES. 


Lynci v. MERRIFIELD. 


The rules for appeal from the local offices and from the General Land Office are sepa- 
rate and distinct, and there is no rule or provision for applying the one to the 
other. | 

These rules do not require that notice of appeal from the decision of the local officers 
shall be served upon the opposing party. 


Secretary Teller to: Commissioner Mcfarland, November 17, 1882. 


This case, H. P. Lynch v. L. L. Merrifield (pre-emption), involves 
title to the SW. 4 of Sec. 13 and SE. $ of NE. $ of Sec. 14, T. 5. N., R. 
4 E., Deadwood, Dak. The issue of fact therein was tried before the 
register aud receiver, who found that Lynch bad the prior right to the 
land. From this decision Merrifield took an appeal to your office. No 
claim is made but that the appeal is regular in every respect except 
that notice of the appeal was not given either to Lynch or his counsel. 
For the reason that such notice was not given, Lynch-moved to dismiss 
the appeal, and upon hearing you sustained the motion, and held that 
the decision of the register and receiver became final under rule 47. 

The case has been properly certified to this Department under rule 
83, and the question presented is whether your order dismissing the 
appeal was under the rules of practice erroneous. 

Rule 43 provides that appeals in every case lie from the decisions of 
the register and receiver to your office; rule 44, that after the hearing 
is closed the register and receiver shall notify the parties in interest of 
their decision, and that thirty days will be allowed for appeal; rule 
45, that the appeal shall be written or printed, and shall specify the 
points of exception; and rule 46, that no such appeal will be received 
at your office unless forwarded by the local officers. 

These rules undertake to establish the practice to be pursued in all 
appeals taken from the decision of the register and receiver to the Gen- 
eral Land Office. They are simple and complete in themselves, and in 
order to perfect an appeal no provision seems to be wanting. While it 
might be proper that notice of such appeal should be given to the 
opposite party, such notice is not necessary or essential to the preserva- 
tion of any right. - If the appellant has complied with the rules relating 
to appeals from the local office he ought not to be deprived of his ap- 
peal—certainly not unless there is such an obvious defect in the rules 
as would be destructive of the rights of the appellee. No such defect 
appears. | | . 

The reason stated by you for holding that such notice should be given 
is, that while “‘the rules of practice do not expressiy state that notice of 
appeal must be served upon the appellee or his counsel, they do re- 


_ quire that notice of appeal from the decision of this office to the Secre- 
ae , 
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tary of the Interior shall be served, and it is held by this office con- 
structively that the same rule applies to appeals” from the local office, 

The rule thus referred to is among the rules relating to “appeals 
from the Commissioner to the Secretary,” and is as follows, viz: 

Rute 86. Notice of appeal from the Commissioner’s decision must be 
filed in the General Land Office, and served on the appellee or his 
counsel, within sixty days of the date of the service of notice of such 
decision. 

This rule relates exclusively to appeals from the Commissioner to this 
Department. 

The rules for appeal from each tribunal are distinct and separate, and 
there is no ruleor provision for applying the one tothe other. There is 
no room for constructive application. The rules relating to appeals 
from your office are quite numerous. Several of them relate to the man- 
ner of giving the required notice, and if the rule under consideration is 
applied by construction to appeals from the local office, it would seem 
indispensable that some of such rules other than rule 86 should be ay: 
plied to such appeals. 

I do not think that appellants or practitioners in the land depart- 
ment can be expected to understand that the rules, or any of them, re- 
lating to appeals from your office, apply to appeals from the local office - 
and to so apply them by construction will lead to confusion and great 
uncertainty in the practice. I=fitis essential that notice of appeal from 
the local office should be given to the appellee, or his attorney, then the 

rules relating to such appeals should be amended. 

The reason, however, for the difference in the rules under considera- 
tion isobvious. The subject matter of the controversy is in the vicinage 
of the local office, and the parties litigant usually reside in the neigh- 
borhood, and after receiving notice that the decision had been rendered, 
could readily learn whether within the ensuing thirty days an appeal 
had been taken to your office. On the other hand, the parties to cases 
pending in your office usually reside at a great distance, and notice of 
the appeal is therefore of vital importance. The parties indeed may 
have local counsel, but that cannot be presumed. 

The rules relating to these appeals seem to be analogous to the rules 
and statutes relating to the practice ia the courts. Notice of appeal 
from the decisions of local tribunals, like those of justices of the peace, is ~ 
not required to be given to the opposite party. Nor is any notice to the 
parties of the decision of the local officer required, and in this respect 
the rules of your office are more liberal than the general law. 

Pursuing the analogy into the higher courts, the rule changes, and 
notice of appeals and of writs of error are there required to be given to 
adverse parties. 

Your order dismissing Merrifield’s appeal must be set aside, and his 
appeal reinstated. 
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TRIAL BEFORE CLERK—IRREGULARITY—WAIVER. 


JORDAN v. WRIGHT. 


- The local officers cited the parties to trial before the clerk of the district court, in 
violation of Rule 35 of practice. 
But the parties, by consenting to the proceedings, waived any irregularities therein. 


Secretary Teller to Commissioner McFarland, November 27, 1882. 


Lhave considered the case of Hugh Jordan v. Sylvanus A. Wright, 
involving the NE. 4 of Sec. 14, T. 99, R. 40 W., Des Moines, lowa, on 
appeal by Wright froth your detision of November 23, 1881, holding 
his filing for cancellation and allowing the entry of Jordan to remain 
Intact. 

The record shows that Wright filed declaratory statement February 
23, alleging settlement February 21, 1880, and that Jordan made timber- 
culture entry February 25, 1880. 

It appears that Jordan filed charges against Wright's claim Septem- 
ber 11, 1880; that your office ordered a hearing thereon; that the local 
officers directed the case to be heard before the clerk. of the district 
court of Osceola County, Iowa, and that testimony was taken before 
said clerk, both parties appearing and taking part in the proceedings | 
without ahjection thereto. 

It also appears that on September 20, 1880, Wright gave notice of his 
intention to make final proof of his pre-emption claim; that the register 
ordered it to be taken before the same clerk; and that it was so taken, 
Jordan not appearing. The testimony under both orders was trans- 
mitted to the local officers, who, in view of Wright’s equities, although 
he had performed no act of settlement prior to the filing of his declara- 
tory statement, nor until after the entry of Jordan, recommended can- 
- cellation of Jordan’s entry, and that Wright’s filing be allowed to stand. 

On appeal, you held Wright’s filing for cancellation. Arguments of 
both parties were filed in the local office, in your office, and on appeal 
in this Department; but no objection was taken to said references to 
said clerk until October 18, ultimo, the case then pending in this De- 
partment, when counsel for Wright moved the dismissal of all proceed- 
ings because said orders were in violation of practice rule 35, which 
provides that “registers and receivers are not authorized to cite con- 
testants before any officer other than themselves.” This ruleis equiva- 
lent to a prohibition of such citation; and although in one case the 
hearing was on the motion of Jordan, at which both parties appeared, 
and the other was in behalf of Wright, at which Jordan did not appear, 
and notwithstanding neither of the parties at any time prior to said 
motion objected to said orders of the local officers, or to the jurisdiction 
of said clerk, or to the regularity of the proceedings, it is now claimed 
that said testimony was irregularly taken and cannot be considered. 
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If the orders of the local officers were in violation of rule 35, the’ 
question arises whether Wright, by appearing at both hearings and 
participating therein without objection, is not now estopped from deny- 
ing their validity ? 

The law seems well settled that consent may give a court jurisdiction 
of parties to an action, but not to the subject-matter. (Cleveland v. 
Walsh, 4 Mass., 593; Plank Road Company v. Parker, 22 Barb., 323; . 
State v. Tappan, 29 Wis., 664; 26 N. Hamp., 232); and parties may 
waive irregularities in proceedings wherein only their own rights are 
concerned. (Blanton v. Russell, Hill’s Leading Cases, April, 1880.) | 

In this case the parties only were cited, the officers retaining control 
of the case and its disposition. The clerk took no other jurisdiction than 
to write the testimony of the witnesses and transmit it to the officers, 
without deciding any question of right, or the subject-matter of the 
controversy. The orders of the office were merely, in effect, to take 
depositions which they were authorized to do; and, I think, Wright, by 
consenting to the proceedings, waived any irregularity therein. 

The motion is overruled. Wright's filing of February 23 alleges set- — 
tlement two days previously, but in his testimony he admits that he 
did no act of settlement until March 20 following, at which date the 
adverse claim of Jordan was of record, and the land was under appro- 
priation. 

A preemption right is initiated by settlement, without which a de- 
claratory statement secures no right. The pre-emptor’s declaratory 
statement is mere notice of his pre-existing claim, and as Wright had 
no claim at the date of his filing, but the tract had been at that date 
appropriated by Jordan, the latter has the prior right. 


FINAL PROOF—CONFLICTING RAILROAD CLAIM. 
ATLANTIC & PAc. R. R. Co. v. FORRESTER, 


Where there are two parties to the record, and the one is regularly cited’to a hearing 
therein upon the motion of the other, but fails to respond, the party failing shall 
be regarded as in default, and as having no standing before the Department, 
unless he shall satisfactorily explain his default and regain reinstatement to his 
privileges as a party to the record. 


Secretary Teller to Commissioner McFarland, November 27, 1882. 


I have considered the case of the Atlantic and Pacific Railroad Com- 
pany v. Andrew J. Forrester, involving the E.4 of NE. 4, SW. 4 of NE. 

4, and SE. 4 of NW. 4 of Sec. 13, T. 31 S., R. 11 E., M.D. M., San Fran- 
seo Cal., on appeal by the company for your ieeiaiotis of Septem ber 

2, 1881, holding Forrester’s homestead entry of the tract for approval 
for patent, ané of January 3, 1882, denying the company’s npn 
for a hearing. 


“ 
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The tract is within the 20 miles granted limits of the grant by act of 
July 27, 1866 (14 Stat., 292),to the company, which-became effective, 
upon filing the map of definite location, August 15, 1872, and the with- 
drawal for which was made December 9, 1874. 

The township plat was filed in the local office October 20, 1880. 

It appears that Forrester filed declaratory statement No. 15563 for 
the tract October 20, 1880, alleging settlement thereon December 6, 
1874; that he transmuted his filing to homestead entry No. 4303 Feb- 
ruary 14,1881, pursuant to the provisions of the act of March 3, 1877 
(19 Stat., 404); and that he made final proof April 2, 1881 whereupon 
final certificate No. 1568 was issued on the 6th of the same month. 

His proof shows him to be a native-born citizen of the United States, 
and a qualified preemption and homestead claimant; that he settled 
upon the tract December 6, 1874, where he has ever since resided con- 
tinuously with his family, cultivating and improving the, land, his im- 
provements consisting of a dwelling-house, barn, chicken-house, and 
other out-houses, fencing, about 250 fruit trees,and 20 aeres cultivated 
to wheat, barley, and garden produces, the same aggregating $1,000 in 
value. 

It will be observed that this siear was submitted pursuant to due 
notice by publication specifying time and place at which the same 
would be made, but that the company failed to appear. His proof being 
uncontroverted, was held to be prima facie sufficient, and hisentry was 
accordingly held for approval as aforesaid, subject to the usual right 
of appeal. Butit further appears that during such period from your 
decision of September 2, 1881, to wit, October 28 ensuing, the com- 
pany’s residen‘ attorneys, Messrs. Britton & Gray, filed (under protest) _ 
a motion asking for a hearing, basing such application upon certain ac- 
companying affidavits, alleged to traverse Forrester’s final proof, touch- 
ing the date of his settlement, which they claim does not, per se, affirma- 
tively prove that the same antedated the railroad withdrawal ‘ with 
such precision as the law requires.” Under date of January 22 last, 
said attorneys filed the appeal in question, and upon the foregoing 
statement of facts the question arises: What is the status of the com- 
pany before the Department? In other words, are they regular appel- 
lants, or mere protestants, having, as such, no right of appeal ? 

This question was determined by my predecessor, Mr. Secretary Kirk- 
wood, under date of October 31, 1881, in the matter of the application 
_of the Saint Joseph and Denver City Railroad Company for a reconsid- 
eration of his decision of March 11 preceding, in the parallel case of 
Gilbert v. said company. 

It was therein held— 

That in all cases where there are two parties to the record, and the 
one is regularly cited to a hearing therein upon the motion of the other, 
but fails to respond thereto, the party thus failing shall thereafter be 


regarded asin default, and as having no standing whatever in the 
premises before the Department, unless he shall, within a reasonable 
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time, satisfactorily explain the cause of his default and obtain rein- 
statement to his privileges as a party to the record. 


In the light of this precédent, I am constrained to the opinion that 

the company, having failed to answer the regular citation issued upon 
Forrester’s motion, was guilty of laches, by reason of which it may be 
held to have waived its right to assert title to the tract in question, or 
to object to the consummation of his claim to the same. 
Ido not think it necessary to discuss the question of practice raised 
by counsel for the railroad company, inasmuch as Forrester’s final 
proof shows that he settled upon the tract subsequently to the date of 
the definite location of the company’s road, but prior to withdrawal . 
therefor, and has, in good faith, complied with legal requirements. His 
entry undoubtedly is confirmed by the first section of the act of April 
21, 1876. | 

Your decision is affirmed for the reasons herein stated. 


BURDEN OF PROOF—NOTICE—APPEAL. . 
BALLARD v. MCKINNEY. 


The burden of proof is upon the party making the allegations upon which a hearing 
is ordered. 

The notice of decision in a contested case should be formal and in writing, such as 
will advise the parties of the matter decided and fix a time of record from which 
the right and limitation of appeal will run; and itis error to deny an appeal when 
such notice has not been Bivens: because not filed within the limited period after 


aeeee verbal notice. 


Seeretary Teller to Commissioner McFarland, December 29, 1882. 


I have considered the case of George Ballard v. E. F. McKinney, on 
appeal from your decision of January 10, 1882, awarding to the latter 
the S. $ of SE. 4 of Sec. 1, and lots 3 and 4 of Sec. 12, 12 8., 2 W., Los 
Angeles district, California, and canceling Ballard’s warrant location 
thereon, made March 1, 1880, with warrant No. 96884, 120 acres, act of 
March 3, 1855, in pursuance of my predecessor’s decision of February 
3, 1880, awarding him the land. 

The rehearing ordered by this Department February 10, 1881, di- 
rected that certain affidavits filed upon motion for review be made the 
basis of investigation, and that, without regard to mere technicalities, 
a fair trial and decision upon the merits be accorded. _ 

This was, in view of manifest and repeated irregularities, fully set 
fonth in the case. 

Instead of requiring McKinney, who had moved for the new trial, to 
proceed and support his aliegations as set up by the affidavits, the reg- 
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ister and receiver ruled that Ballard must assume the burden of the 
case and proceed as au original claimant, notwithstanding the fact that 
the former decision was vacated only upén the ground that there had 
been no proper decision of your office from which appeal could be taken, 
and that such decision by you should be had upon the case as presented, 
aided by such additional matter as might be adduced at the new trial. 
The burden was clearly upon McKinney to substantiate his allegations, 
and the ruling of the district officers was erroneous. 
The case was, however, tried, and testimony on both sides intro- 
duced. | 
The register and receiver found for McKinney, and at the expiration 
of thirty days forwarded the case, with the statement that due notice 
had been served upon the parties, and no appeal had been filed. Three 
days afterward they transmitted an appeal filed by counsel for Ballard, 
and accompanied by a motion ou behalf of McKinney to dismiss the 
_ game, on the ground that it had not been filed in time under the rules 
of practice. You allowed the motion January 10, 1882, and proceeded 
to cancel the entry of Ballard upon the finding of the register and re. 
ceiver, without examination of the testimony. | 
Afterward a motion was made for a decision on the merits, and if was 
alleged that the appeal was not barred because no proper notice of the 
decision was given by the register and receiver, and it was claimed 
upon oath by the attorney that he was merely told upon the street by 
the register that the decision was in favor of McKinney; that he never 
had written notice of the contents; that he was then about to leave 
town, and that as soon as he was able to gain a knowledge of the decis- 
ion by his own efforts, and examine the same, he did so, and filed his 
appeal within thirty days thereafter, which was only thirty-three days 
from the date of closing the hearing. You declined the request for a 
<lecision on the merits by letter of March 15 last, and refused to consider 
the appeal. 
J think the request was a reasonable one, and should have been 
allowed. It appears to be conceded that the affidavit was true; and 
that no formal notice was given upon which a proper appeal from the 
decision of the register and receiver could have been formulated. Itis 
not to the discredit of the attorney that he proceeded with reasonable 
diligence to prepare the appeal from his own acquired knowledge of the 
‘decision, without due notice, nor was such fact an admission of service, as | 
assumed by you in your rejection of his motion. The rules of prac- 
tice contemplate such formal notice to contestants as will not only advise 
them of the matter decided, but fix a time of record from which the right 
_and limitation of appeal willrun; and itis a gross error, where such 
notice lias not been given, to deny an appeal because two or three days 
over the thirty may have elapsed, after alleged verbal notice, before 
\_ apveat is filed. 


% 
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All the rules of practice, commencing with rule 9, respecting notices, 
require such notice to be written or printed. Rule 10 specifies service 
by copy, as the principal mode. Rule 17 requires “ notice of interlocu- 
tory motions, proceedings, orders, and decisions,” to bein writing. Rule 
44 requires the register and receiver, after hearing in a contested case, 
to “notify the parties in interest of the conclusions to which they have 
arrived, and that ee days are allowed for an appeal from their de- 
cisions.” 

It clearly was never intended that notice of this final decision might 
be served by a passing remark on the street, when all of the less im- 
portant and interlocutory orders and decisions are required to be re- 
duced to writing and formally served. The notice to be served in this 
Department must conform to the legal definition, to wit: “ A writing 
containing formal, customary, or presented information.” 

I might now insist upon a decision by you on the merits, and remand 
the case; but in view of the fact that for six years the matter has been 
in controversy, and to avoid further delay, I. shall consider the whole. 
subject before me on the present appeal, and dispose of it accordingly. 

The objection to the claim of Ballard relates to good faith as a pre- 
emptor, it being alleged that his settlement was made in the interest of 
other parties, and that a deed of the land made by him on the day sne- 
ceeding his final entry was executed in pursuance of a prior agreement. 


Both himself and his grantee swear that such was not the case, but that — 


the sale was bona fide, after entry, and by way of settlement of an open 
account between them; that the grantee proposed to take a mortgage 
only, but Ballard finally proposed direct terms of sale, which were 
accepted. This is not overcome by the testimony on the other side, and 
must in this Department be held conclusive of the facts. 

Ballard was the first settler by several years. McKinney’s only show 
of settlement was upon a marginal strip beyond the inclosure of Ballard, 
where he had a small garden, and where he was from time to time aided 
by others, including Ballard, who had no idea that the survey would 
throw him upon his own claim. And it is reasonably shown that Me- 
Kinney himself did not intend at first to claim against Ballard, but | 
avowed his intention to hold an adjoining tract. This is net-such a 
claim as will entitle him to an award of a subdivision, or of joint entry 
with Ballard, all the elements of priority or equal right being wanting. 

I accordingly reverse your decision, and direst that patent issue to 
Ballard upon his warrant location. 


“ 
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ATTORNEY—APPEARANCE—HEARING. 
RENVILLE v. GIVENS. 


It is contrary to custom to require a practitioner of good standing to produce his au- 
thority for appearing as attorney in a ease; and this doctrine applies as well to 
the initiation of contests as to the subsequent proceedings. 

Rules of practice not violated by the ordering of a hearing upon the affidavit of the 
attorney. 


Commissioner McFarland to register and receiver, Bozeman, Montana, 
February 10, 1883. 


I have examined the case of Julia Renville v. N. B. Givens, forwarded 
with your letter of December 27, 1882. This contest is brought in the 
name of Julia Renville, 8. H. B. scrip claimant, by her attorney, Arthur 
O'Connor. | 

Personal service of notice was made and acknowledged. 

Final proof had been made by the pre-emptor, Givens, before the 
clerk of a court. You suspended’the entry and allowed the protestant 
to offer testimony against its allowance. 

_ During the progress of the hearing Mr. Givens objected to any further 
testimony in the case until it was shown who the contestant was. 

The record shows that Givens filed D. 8. for the NE. 4, Sec. 32, 1 N, 
26, September 13, alleging settlement August 31, 1881, and that Julia 
Renville made 8. H. B. scrip location for the ‘SE. $ of NE. 4, See. 32, 
December 14, 1881. . 

The suit is bronchi upon affidavit of O’Connor, setting forth that he 
is the attorney of Julia Renville, the scripee, and alleging bad faith and 
non-compliance with the law on the part of Givens. 

Said scrip was located by one Dickenson, attorney in fact of Julia 
Renville. Dickenson’s power of attorney is in the usual form, empow- 
ering him to select and locate the lands which the scripee is entitled to, 
and to solicit and receive patent onthe location. In short, he is irrevo- 
- cably vested with all power and authority which the scripee might or 
could personally exercise if present and acting. | 

The character and standing of O’Connor as an attorney is not im- 
peached. He swears that he appears for a party who represents him- 
self to be in interest; and the mere fact that he refases to divulge, or 
is ignorant of the means by which his client became a party in interest, 
is not sufficient ground for dismissal of the case. 

He could not appear directly as the attorney of Julia Renville, for 
the reason that she has delegated all her powers in the premises ; but 
indirectly he may appear for her as the party of record through any 
party to whom her powers may have been delegated. 

In the case of Carduff v. Connack (9:C. L. O., 9), it is held to be con- 
trary to custom and usage to compel a practitioner of good standing 
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before tribunals to produce his BALMOELY for appearing as attorney in 
the case. 

This doctrine will apply to the initiation of contests as well as to sub- 
‘sequent proceedings therein, and I fail to see wherein the rules of prac- 
tice have been violated in this case. 

Your action in dismissing the case is overruled, and the papers are 


herewith returned, with instructions to continue the Hearing to tS con-- 


clusion. 


HEARING—PRE-EMPTION—TIMBER CULTURE, 
LEVI ACKROYD. 


The local officers have no jurisdiction to order hearings as between pre-emption and 
timber-culture claimants. 


Commissioner MeFar land to register and receiver, Denver, Colorado, March 
9, 1883. 


This office is in receipt of your letter of the 9th ultimo, transmitting 
the pre-emption proof of Levi Ackroyd for the N. 4.of SW. 4, See. 14, 
5 §., 68 W.; also cross-examination of Ackroyd’s witnesses by John J. 
Nilan, party to timber-culture entry No. 966 for same land. 

Ackroyd gave published notice that he would make final proof and 
payment on the 16th of January, 1883. 

Nilan filed notice on the 15th of January, 1883, that he would appear 
and cross-examine witnesses, and produce testimony against the good 
faith of Ackroyd as a pre-emptor. You allowed Nilan to cross-examine 
Ackroyd and his witnesses, but refused his application to offer testt- 
mony showing fraud and falsity of the proof, on the ground that the 
rules of practice do not provide for a hearing in contest between pre- 
emption and timber-culture c'aimants without authority for the same 
from this office. 

The proof was satisfactory to you, but you refused payment on the 
ground that the case was not yet determined and referred the matter 
to this office for instructions. 

Your action under the cireamstances was correct. 

Under the rules of practice you have no authority to order hearings 
as between pre-emption and timber-culture claimants. Rule 5 clearly 
specifies in what cases you may order hearings, and contests of the 
character of the one under consideration are not enamerated therein. 

I therefore return the proof, and you are hereby authorized to allow 
Mr. Nilan the same remedy as in contests within your jurisdiction, and 
in accordance with the rules in such cases provided. 

20309—VoL 1 ol 
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PRE-EMPTION—FINAL PROOF—FINAL AFFIDAVIT. 
CALVIN HAWKINS. 


Where the pre-emptor’s affidavit is taken before the clerk of a court of record it is not 
required to bear even date with the entry, but will be deemed sufficient if a 
reasonable time only for transmission thereof to the local office has elapsed. 


Commissioner McFarland to register and receiver, Montgomery, Alabama, 
August 23, 1881. 


I have examined the pre-emption cash entry, No. 16684, of Calvin 
Hawkins, embracing the W. 4, NW. 4, Sec. 24, T. 17 8., B. 4 W., Hunts- 
ville meridian. 

The proofs, including the pre emption affidavit in said case, were made 
before the probate judge, ex-officio clerk of the Jefferson county court, 
January 25, 1881, and were presumably transmitted immediately to 
your office. You found them satisfactory, and allowed the entry Febru- 
ary 2,1881. There thus appears a discrepancy of eight days between 
the date of the pre-emption affidavit and‘the date of entry. 

This office has always required that the pre-emption affidavit required 
by section 2262 Rev. Stats., should be sworn to on the date of entry, and 
in cases where said affidavit antedated the entry, required a new affida- 
vit which should cover that date. This requirement was for the purpose 
of preventing, so far as possible, evasions of the law in respect of making 


- . agreements or contracts whereby the title which the pre-emptor might 


acquire should inure to the benefit of any other person. So long as 
the affidavit was required to be sworn to before one of the local officers, 
no difficulty existed in enforcing the rule. The pre-emptor might take 
the testimony of his witnesses before any officer authorized to admin- 
ister oaths in the county in which the land was situated ; but before his 
proof was complete he was required to swear to the pre-emption affida- 
vit before one of the land officers, and until that affidavit was furnished 
an entry could not properly be allowed. . 

By act of June 9, 1880, it was enacted that the affidavit required to 
be made by section 2262 Rev. Stats.— 

May be made before the clerk of the county court or of any court of 
record of the county and State ... . . . in which the lands are 
situated, . . . . . and the affidavit so made and duly subscribed 
shall have the same force and effect as if made before. the register or 
receiver of the proper land district, and the same shall be transmitted 
by such clerk of the court to the register and receiver, with the fees and 
charges allowed by law. 

This enactment was remedial, and obviously for the purpose of ena- 
bling the settler to save the expense of, in many cases, a long journey 
from his claim to the local office, by authorizing him to complete his 
proof before a duly authorized officer in the vicinity of the land, and of 
necessity contemplates the lapse of a sufficient interval of time after the 
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execution of the proofs for transmission to the local officers, examina- 
tion by them, and allowance of entry if the proof is found satisfactory. 
It is evident that, unless this is so, the law can be given no effect what- 
ever, for the reason that an entry cannot properly be allowed in the ab- 
sence of the affidavit; and to make the affidavit bearing even date with 
the entry the settler would be required to present himself at the local 
office. | | | 

The act, in my opinion, designed that the pre-emption proof, includ- 
ing the affidavit taken before the clerk of the county court or other 
court of record, duly transmitted to the local office, should, if in other 
respects satisfactory, be deemed sufficient, and entry allowed. 

The effect of the act in necessitating a discrepancy between the date 
of proof and affidavit and date of entry is too obvious to require dis- 
cussion; and therefore, in all cases when the affidavit is executed in 
accordance with the provisions of said act of June 9, 1880, if the inter- 
val between the execution thereof and date of entry does not exceed a 
period reasonably sufficient to permit transmission to the local office 
and examination of the proof in the regular course of business, the 
affidavit will be considered sufficient. 

There is no defect in the entry under discussion except that you failed 
to transmit register’s certificate that notice of intention to make final 
proof remained posted in the local office for thirty days during the pe- 
riod of publication. You will supply the required paper, if notice was 
so posted, without delay, and transmit the same to this office. 


| PRE-EMPTION—FINAL PROOF—INSTR UCTIONS. 


In cases where the pre-emption affidavit is executed before the clerk of a.court the 
local officers, after considering all the circumstances in the case, must exercise a 
sound discretion in determining whether a reasonable time only has elapsed be- 
tween date of its execution and receipt at the local office. 


Commissioner McFarland to register and receiver, Montgomery, Alabama, 
April 17, 1882. 


Referring to receiver’s letter of March 20 last, relative to the allow- 
ance of entries in cases where the pre-emption affidavit is sworn to be- 
fore the clerk of the county court, in pursuance of the provisions of the 
act of June 9, 1880, and as to what shall be considered “reasonable 
time” for the transmission of such affidavit from the place of its exe- 
cution to the local office, I have to state that no specific rule can be laid 
down. In my decision of August 23, 1881, in the case of Calvin Haw- 
kins, it was held that the affidavit would be deemed sufficient in cases 
where the interval between date of its execution and date of entry does 
not exceed a period reasonably sufficient to permit transmission to the 
local office and examination of the proof in the regular course of busi- 
ness. My decision in that case, you will observe, contemplated the 
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probability that the entry was not allowed on the day of the receipt of 
the proofs at your office, and hence the period of eight days which had 
elapsed from date of atfidavit and date of entry was not considered ex- 
cessive. Your action will depend upon the circumstances of each case,. 
and in determining whether a reasonable time only has elapsed between 
the date of execution of the affidavit and date of its receipt at your office, 
you must necessarily take into consideration the distance between the 
points of mailing and delivery, mail facilities, and any other circum- 

stances that may be shown to exist affecting the matter, and thereupow 
exercise a sound discretion in allowing or rejecting an entry. 

In case of a rejection your action should be indorsed upou the appli- 
cation, the party notified, and allowed to ae as provided by the 
rules of practice. 

I desire to call your attention to the fact that it is made the duty of 
the clerk of the court to transmit the affidavit to your office, and in this. 
connection to say that an applicant to enter should not be made to suffer 
where delay in transmission is caused by negligence in the clerk’s office 
and not by any act of himself. I would also suggest that the date of 
mailing, as shown by the postmark upon the envelope, might aid you im 
determining whether proper diligence had been exercised in the trans- 
mission of the affidavit. 


FINAL PROOF—BOARD OF EQUITABLE ADJUDICATION. 
JOSEPH M. DIEFFENBACHER. 


Where the pre-emptor’s final affidavit and personal testimony is not sworn to before 
the officer named in his pablished notice, because of inability, through sickness. 
and distance from the place of taking proof, to appear, but is sworn to before a 
clerk of court, the case should, in the abseuce of an adverse claim, be submitted. 
to the Board for confirmation. 


Secretary Teller to Commissioner MeFurland, April 3, 1883. 


I have considered the appeal of Joseph M. Dieffenbacher from your 
decision of May 15, 1882, rejecting his final proof for lots 1 and 2 (other- 
wise W. 4 of NW. 4, and W.4 of SW. 4) of See. 32, T. 23, R. 25, Larned. 
Kans. 

Dieffenbacher filed declaratory statement for the tracts, March 235, 
alleging settlement March 15, 1879, and gave notice of his intention to- 
offer final proof before the lecal officers November 29, 1881. The printed 
a9 described the land, through no fault of his own, as lots 1, 2, and 

W.4of NW. 4, and W. 4 of W. 4, of said section. On the designated 
day two of the witnesses named in the notice appeared before the local 
officers and testified, but by reason of sickness and distance from the 
land office Dieffenbacher was unable to appear before them, but made his 
final affidavit and personal proof on a subsequent day, before a clerk 
of court outside of the district in which the land is located. Heis a 
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qualified pre-emptor, has valuable improvements, and has continuously 
resided on and cuitivated the land, except when absent, under the pro- 
_ visions of the act of June 4, 1880, and there is no adverse claimant. 

You reject this proof because the affidavit and testimony of a pre- 
emptor on final proof must be made before the local officers, but with- 
out prejudice to his rights wkcu such proof is properly perfected. 

I think this a proper case for the Board of Equitable Adjudication, 
and your decision is modified accordingly. 


PRE-EMPTION ENTRY FOR EIGHTY ACRES EXHAUSTS RIGHT. 
JOHN H. LESSINGER. 


A pre-emptor, having filed for one hundred and sixty acres of land, and subsequently 
made entry of only eighty acres thereof, has exhausted his pre-emption right, and 
cannot thereafter, having made a homestead entry of the remaining eighty acres, 
claim the benefits of the act of Congress of May 27, 1878, and thereby secure credit 
on said entry for the period of residence under his pre-emption fi'iug. 


Secretary Kirkwood to Commissioner McFarland, March 25, 1882. 


I have considered the appeal of John H. Lessinger from your decision 
of September 12, 1881, rejecting his application for cancellation of his 
pre-emption cash entry upon the east half of the SW. 4 of Sec. 12, T. 
21, R.17 W., Larned, Kans , and to be allowed to enter said tract ¢s 
additional to his homestead entry for the W. 4 of the SW. 4 of said sec- 
tion, or upon refusal thereof, that he be allowed to date his homestead 
entry from the date of his settlement under his pre-emption ag instead 
of its actual date of record. 

It appears that Lessinger filed pre-emption declaratory statement for 
the SW.4of said section April 9, alleging settlement April 7, 1874, and 
made cash entry for the E. $ of said SW. 4 June 11, 1878, and home. 
stead entry for the W. 4 of said SW. 4 on the saine day. 

The tracts are double-minimum land, and patent has issued and been 
delivered to Lessinger for the E.$ of said SW.4, As title to this tract 
is now in Lessinger and not in the government, the latter can exercise 
no further control over it, and his cash entry therefor cannot be can- 
celed. Nor can Lessinger receive any benefit from the act of March 3, 
1879 (20 Stat., 472), for the reasons stated by you. 

The act of May 27, 1878 (20 Stat., 63), authorizes a person who has 
made a settlement under the pre-emption laws, and subsequently to 
such settlement has changed his filing for a homestead entry upon the 
same tract of land, to have the time required to perfect his title under 
the homestead laws computed from the date of his original settlement, 
made before or after the passage of the act, subject to all the provisions 
of the law relating to homesteads. Lessinger asks, in case he cannot 
be permitted to extend his homestead claim over the patented tract and 
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have his pre-emption entry canceled, that he be permitted to claim 
settlement upon the eighty acres embraced in his homestead, as of the 
date of his original filing, and be allowed the time in computing the 
five years of required residence and cultivation.. 

This, in my judgment, cannot be done. By his final proof and entry 
of eighty acres under the pre-emption law he included his residence anid 
used his pre-emptive right on that tract and abandoned it as to other 
land; and it makes no difference that he might have included the whole 
tract in his claim and paid for it under the pre-emption law. He elected 
to take the eighty acres. Section 2261 of the Revised Statutes declares 
that ‘‘no person shall be entitled to more than one pre-emptive right.” 
Having used this pre-emptive right and consummated title, he had no 
other settlement right under the pre-emption law. He did not actually 
reside on the eighty acres dropped from his pre-emption claim, but used 
his residence for the purposes of his pre emption entry on the eighty 
paid for. Consequently, he has no residence antecedent to his home- 
stead entry to include with the subsequent residence in the period 
which he will be required to prove before acquiring title, and his appli- 
cation must be rejected. 

Your decision is affirmed. 


TIMBER-CULTURE ENTDRY—-CONTESTANT. 
THOMAS v. DRUMHILLER. 


The preference right of entry allowed a contestant by the third section of the timber- 
culture act does not reserve the land from other disposal. | 

After cancellation of the contested entry the land becomes subject to settlement or 
entry by any other qualified person, subject to the exercise of the contestant’s 
privilege. 


Commissioner McFarland to register and receiver, Kirwin, Kansas, Novem- 
ber 26, 1881. 


I have examined the case of Hezekiah Thomas +. Wm. Drumhiller, 
ynvolving the NW. 4 Sec. 25, T. 4, BR. 21, wherein you rendered dis- 
agreeing opinions. 

Thomas filed D. 8S. No. 15921 January 2, 1880, allesine settlement 
December 23, 1879, and Drumhiller made T. ©. entry No, 6437 January 
2, 1880. 

The land was embraced in T. C. entry No. «$3 of J. H. Jones, which 
was canceled by letter C of December 13, 1879, and cancellation noted 
ou your records December 23, 1879; at that time Thomas was residing 
upon the land, intending to claim under the pre-emption law, and had, 
and has since, made valuable improvements. 

The facts upon which Drumhiller relies are as follows: 

In October, 1878, one Frank Watrons institated contest against the 
entry of Jones, and at the same time filed application under the third 
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section of the timber-culture act of June 14, 1878, for the purpose of 
securing to himself a preference right to enter upon cancellation of 
Jones’s entry. 

December 16, 1878, Watrous executed a paper transferring to Drum- 
hiller, in consideration of $50, all the right, title, and interest he may 
have acquired to the tract in contest, by virtue of his contest, and 
authorizing his attorneys to substitute Drumhiller as contestant in his 
stead, and to withdraw his application to enter and substitute that of 
Drumbiller. 

The receiver held that Watrous had acquired an inchoate right con- 
stituting him an adverse claimant to the party whose entry was con- 
tested, and that he was possessed of equities which were transferable, 
and that as Drumhiller had purchased those equities his entry should 
be held intact, and the filing of Thomas for cancellation. 

This position is not, in my opinion, tenable. 

Watrous undoubtedly, by his preliminary proceedings, acquired prefer- 

ence right to enter the land which, had it been exercised, would have 
excluded all adverse claims. But, even had he not withdrawn his 
' application, his preference right did not reserve the land from other dis- 
posal. After the cancellation of Jones’s entry, the land was subject to 
settlement or entry by any other qualified person, but such settlement ‘ 
or entry in its turn was subject to the exercise of the privilege conferred } 
by law upon the contestant. 
_ Watrous by sale could not invest Drumhiller with the privilege that 
the law conferred upon him personally, as the contestant of an aban- 
doned timber culture eutry, and while the attempt to purchase such 
rights or privileges might be considered as evidence of the good faith 
of the purchaser, it could not give him superior advantages in the entry 
of the land involved. He must take his chance with other qualified 
persons in securing it when it becomes subject to entry. 

Thomas has the prior claim, and I award theland tohim. The entry 
of Drumhiller will remain intact, subject to Thomas’s proof of com- 
pliance with law to date of application to. enter. 

Advise the parties of this decision, and-allow the proper time for ap- 
peal. 


FINAL PROOF—FORFEI TURB—AD VERSE INTEREST. 

QDILDISY 

LARSON v. PARKS. 

Beeause a party fails only in the matter of time in submitting proof and making 
payment, he should not be subjeeted to forfeiture unless a valid adverse interest 
has attached. Such adverse interest must be shown by affirmative proof. 

Secretary Kirkwood to Commissioner McFarland, December 10, 1881, 


I have considered the case of Charles Larson v. Robert B. Parks, in- 
volving lots 1, 2, 3, and 4, Sec. 23, T. 1 N., R. 11 E., M. D. M., Stock- 


\ 
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ton, Cal., on appeal by Larson from your decision of May 14, 1881, 
holding his declaratory statement for cancellation. 

Larson filed declaratory statement November 12, alleging settlement 
August 15, 1876. 

Parks filed declaratory statement May 17, 1879, alleging settlement 
the same day. 

A hearing was held August 7, 1879, to determine their respective 
rights, upon Larson’s application i. minke final proof and payment. 

The testimony shows that Larson erected a house on the land in 
August, 1876 (which he has since continuously occupied), and otber out- 
buildings, and that he bas fenced a small parcel for a garden. He has 
_ never cultivated any portion of the land, but has used it for grazing 
‘purposes, for which it is adapted. He, however, failed to offer his 
proof and payment within 33 months from the date of his settlement 
_ (Sec. 2267, Rev. Stats.), whereby his filing became forfeited in the pres- 
ence of a valid adverse claim. Parks was present with cotusel at the 
hearing. He offered no testimony, but cross-examined the witnesses of 
Larson. | 

The testimony submitted by Larson shows that Parks erected a small — 
‘shanty on the tand in May, 1879, built of old lumber, and scarcely fit 
for habitation ; that he never occupied the house, nor resided on, nor 
otherwise im proved: nor cultivated any portion of the land. 

Your decisien holds that the evidence fails to show whether or not 
Parks made a settlement and otherwise complied with the requirements 
of the law, but that a filing of record is prima facie evidence of a valid 
adverse claim, in the absence of proot to the contrary ; and that as Lar- 
son did not make proof and payment within the required time, the claim 
of Park must be recognized as valid, ? 
JI think the latter clause of your decision erroneous. The claim of 
Parks, to entitle it to recognition, must be sustained by the usual and 
accepted affirmative proofs. These would be required in case there was 
- no opposing claim, and should the more especially be insisted upon 
when the alleged pre-emption right is set up to defeat a prior settler 
who has confessedly complied with the law in everything but the matter 
of time, and should not be subjected to forfeiture except upon the posi- 
tive requirements of law. All presumption in favor of the validity of 
Park’s claim is overcome by the testimony, which shows a want of good 
faith on bis part in respect to residence and cultivation of the land, 
which were essential in order to give him standing as an adverse claim- 
ant, and insufficient, in my opinion, to defeat the claim of Larson, who, 
although he did not make his proof and payment within the time re- 
quired by law, did make it—or offered to make it—before any other 
valid claim had attached. It must therefore be sustained, under the 
rulings of the supreme court in the case of Johnson v. Towsley (13 
‘Wall. 72). 

Your decision is reversed. 
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PRE-EMPTION—TREATY WITH MEXICO— CITIZENSHIP. 


ZL§ LD /sé 


AUBREY v. CLAPP. 


Under treaty Mexicans had the privilege within one year of electing to remain Mexi- 
can citizens, or to become citizens of the United States. Subjects of other gov- 
ernments were not included. 


Secretary Kirkwood to Commissioner McFarland, February 4, 1882. 


* * * The principal question in the case respects the qualification 
of Aubrey as a pre-emptor, the local officers holding that he was not 
qualified for want of citizenship, aud your decision the contrary: 

The testimony shows that Aubrey and his father were natives of Eng- 
land; that the father went to Mexico in 1837, and that in 1844 (the son 
deitig then 15 years of age) both were resident in California, then a 
Mexican province, the father dying there in 1851, and that the son re- 
sided there since 1844, It does not appear that the father ever became 
a citizen of Mexico, by process of naturalization or otherwise, but that 
he resided there only. Neither the father nor son were ever naturalized 
in the United States, nor did either ever file a declaration of intention 
to become a citizen. The son, however, claims to have exercised rights 
of citizenship in California, and his name was registered on the Great 
Register.of Placer County .in December, 1877. 

On these facts you held that, under the eighth article of the treaty of 
Guadalupe Hidalgo (February 2, 1848), between the United States and 
Mexico, the father became a citizen of the United States, by virtue 
whereof the son, when a minor, also became a citizen... 

I do not coneur in these conclusions. 

The eighth article of the treaty provides that Mexicans then estab- 
lished in territories belonging to Mexico, bat which thereafter were to 
remain within the limits of the United States, should be free to continue 
where they then resided, or to remove at any time to the Mexican Re- 
public; that those who remained in said territories might either retain 
the title and rights of Mexican citizens, or acquire those of citizens of 
the United States; but they were required to make their election in this 
respect within one year from the date of the exchange of ratilications of 
the treaty ; and those who should remain in said territories after the 
expiration of that year, without having declared his intention to retain 
the character of Mexicans, should be considered to have elected to be 
come citizens of the United States. 

This provision did uot include the subjects of other governments res- | 
ident in Mexico, but related to Mexicans exclusively. As Aubrey, the 
father, never acquired the right of citizenship in Mexico, but was resi- | 
dent there only, he was not, as an Englishman, the recipient of any 
benefit or right under this article of the treaty. He had no right of 
election to become a citizen of the United States thereunder, nor does 
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it appear that he ever attempted to exercise such election. And as he 
was never naturalized in the United States, nor declared his intention 
to become a citizen thereof, but after the date of the treaty was resident 
only in the United States, as he had previously been resident in Mexico. 
the son can claim no right of citizenship in this country through him. 

The allegation of the son that in the absence of his naturalization, or 
declaration of his intention to become a citizen, he has exercised rights 
of citizenship in California, and the fact that he has been registered on 
the Great Register of Placer County, California, cannot aid his pre- 
emption right, because this right is governed by United States laws, 
which require naturalization, or a declaration of intention to become a 
citizen, from an alien, as a prerequisite to the exercise of pre-emption 
rights. Besides, such registration, made in December, 1877, if other- 
wise of any force, could give no validity to a settlement and filing made 
in 1876. A person must have the qualifications of a pre-emptor at the 
date of his settlement. (McMurdie v. Central Pacific Railroad Com- 
pany, 8 C. L. O., 36.) 

I am of the opinion that Aubrey was not a qualified pre-emptor at the 
time of his settlement, and acquired no right to the land in dispute. I 
therefore reverse your decision, and award it to Clapp. 


— 


REMOVAL FROM RESIDENCE IN CITY. 
STURGEON v. RUIZ. 


A settler is not disqualified nuder Section 2260 who moves from his own home in a 
city, town, or village to a pre-emption claim. 


Secretary Teller to Commissioner McFarland, March 7, 1883. 

The testimony shows that Sturgeon isa practicing lawyer and real 
estate agent, doing business in the city of Santa Barbara, and having 
his residence on a tract of eighteen to twenty acres within the surveyed 
limits of said city, about one mile from its court-house. He used the 
land as a residence only, without other cultivation than raising fruit 
and vegetables for his-own consumption, and moved thence to the land 
in dispute. | ; 

The tenth section of the act of 1841 (Section 2260, Rev. Stats.) has 
been uniformly held to extend ‘to residents upon agricultural lands only, 
and not to debar a pre-emptor who moves from his own home in a city, 
town, or village, upon a pre-emption claim. 

Your decision is affirmed. 
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INDIANS—PRE-EMPTORS—NATURALIZATION. 
SoLoMon Scort, 


There is no law that confers upon Indians the right to acquire public Jands as pre- 
emptors, nor do the general statutes of naturalization apply to them. — 


Commissioner McFarland to register and receiver, Colfax, W. T., June 5, 
1882. 


I am in recept of your letter of the 19th ultimo, inclosing the appeal 
by Solomon Scott (an Indian) from your ruling of April 26, last, reject- 
ing his application to file a D. 8. on the SE. 4 Sec. 28, T. 26 N., R. 41 E. 
Your reasons for rejecting said application indorsed on the back of his. 
D. 5S. are as follows: 

‘The pre-emption laws do not confer upon an Indian, who has not been 
made a citizen of the United States, and who is not taxed, the right to. 
file a pre-emption declaratory statement or provide any way for an In- 
dian, not a citizen and not taxed, to assert a legal claim under pre-emp- 
tion laws to the public Jands, . . . . There has been no evidence 
adduced to show that the applicant is a citizen of the United States, or 
that he is taxed. (See sections 2259 and 1992, Rev. Stat.) | 

It is urged by the attorney for Scott that he was born in the United. 
States and having severed his tribal relations with the Deep Creek col- 
ony of the Spokane Indians, of which he was formerly a member, and. 
being now subject to the taxes imposed by the legislature of Washing- 
ton Territory, that he is a qualified pre-emptor and should be allowed to 
file his declaratory statement for the land described. Mr. Scott’s at- 
torney also represents that he (Scott) “would gladly avail himself of the | 
benefits of naturalization in the courts, but they refuse to confer upon 
him that right.” 

There is no law which confers upon an Indian the right to acquire 
title to the public lands as a pre-emptor, nor do the general statutes of 
naturalization apply to Indians, as they can only be naturalized by a 
special act of Congress, or by treaty. The opinion of Mr. Attorney- 
General Cushing, of July 5, 1856 (7 Opinions Attorney-General, 746), is 
very explicit on these points, and sets torth that Indians are not capa- 
ble of pre-empting the public lands. Your decision is therefore affirmed. 

I see no reason, however, why Mr. Scott, if qualified, may not avaih 
himself of the privilege granted in section 15, act of March 3, 1875, , 
(General circular, page 65), and enter said tract under the homestead. 
law. 
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- PRE-EMPTION—STATUTORY INHIBITION. 
INSTRUCTIONS. | 


“Whether the prohibition of second clause of section 2260, Revised Statutes, will or 
will not apply depends to a large extent upon the circumstances of each vase 
and upon the intention of the party. 


‘Commissioner McFarland to register and receiver, Huron, Dakota, March 
1, 1883. 


I am in receipt of register’s letter of 19th ultimo, requesting instrue- 
‘tions as to the prohibition of the second clause of section 2260, Rev. 
Stats. This provision of law is that no pre-emption right shall be ac- 
quired by any “ person who quits or abandons his residence on his own 
dJand to reside upon the public land in the same State or Territory. 

If a person removes directly from his residence upon land of his own 
‘to settle upon the public land he is unquestionably within the prohibi- 
tion of the statute. But there are many cases where the removal is 
mediate or remote. In them the prohibition will apply, or not, accord- 
ing to the circumstances of the case, and no general -rule can be laid 
«<lown. For instance, if a person abandons a residence upon his own 
land, goes away and engages in business, or other pursuits, and after 
a period of time returns and makes pre-emption settlement upon public 
‘land, in the State or Territory where he had formerly resided, the pro- 
hibition would not apply. But if, on the other hand, the change of 
residence was intended only as a preliminary step to making a pre-emp- 
tion settlement, that is, if in order to render himself qualified a party 
dJeaves a residence upon his own land, without any other object, and 
~without acquiring a residence elsewhere, the prohibition would apply. 
Such. cases are largely controlled by the evident intention of the party. 
‘Owings v. Lichtenberger (9 C, L. O., 197), Weir v. Haskins (Secretary’s 
decision, February 23, 1882). Applying the foregoing to the cases 
stated by you, if by the language “ where a man proved upon his home- 
stead by commuting same,” is meant a case where entry is made under 
the act of June 15, 1880, by one who had failed to establish his residence 
upon the land, the prohibition would not apply because there would be 
‘no removal from a residence upon his own land. Butif by commuta- 
tion of his entry you mean an entry under section 2301, Rev. Stats., 
then his proof of settlement would include proof of residence also, aud a 
yemoval therefrom would disqualify himasa pre-emptor. In the second 
ease, where one who has made final homestead proof, makes pre-emption 
settlement immediately or after a short absence from a residence upon 

his homestead, such absence being only temporary and not an actual 
and bona fide change of residence, the prohibition applies, and this with- 
out reference to the issuance of patent. For where one has received 
the patent certificate he is possessed of the equitable title to the land, 
and the right to a patent conveying the legal title of the government 
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which, when issued, relates back to and takes effect from the time his.. 
equitable title vested. And this right is subject only to be defeated by 
the discovery of a radical defect in his entry which cannot be presumed. 
to exist. 


ws 


PRE-EMPTION—RESIDENCE—GOOD FAITH. 
ALEXANDER BLAIR ET AL. 


Under the rules of the Land Department, six months’ residence is required of pre. 
emptors, but this rule should not be indiscriminately applied, nor where good? | 
faith otherwise sufficiently appears. 


Secretary Kirkwood to Commissioner McFarland, April 13, 1882. ~ 


I have considered the appeals of Alexander Blair, John Roach, and: 
Joseph N. Austin, respectively, from your decision of June 15, 1881,. 
holding for cancellation their respective cash entries . . . . . alb 
within the Harrison, Ark., land district. 

It, appears that the parties each filed a pre-emption declaratory state-. 
ment upon the lands named on June 17, each alleging settlement on: 
June 16, 1879, and that each made cash entry therefor on August 18,. 
1879, upon proof substantially the same in each case (they being wit-. 
nesses for each other), of the erection of a house, the setting out of a. 
few trees, and the clearing of about one acre cultivated as a garden—-. 
all valued in each case at about $30. They each subsequently conveyed. 
the tract named in their entry to one Massman—Blair and Austin on 
August 21, and Roach on August 29, 1879; and on October 15 follow-. 
ing, Massman conveyed the same to her son, Louis Haucke. 

In April, 1880, before knowledge of said conveyances was received at: 
your office, you found the proof of residence on the respective tracts. 
insufficient in cach case, and allowed the parties to show continuous. 
residence thereon for six months; but they appear to have abandoned 
the land upon their conveyance thereof, and have made no farther resi-. 
dence thereon. | 

Your decision finds that their brief residence, their limited improve-. 
ments, and the immediate transfer of the lands, show that their entries. 
were made for speculative purposes, not in good faith, and in the in- 
terest of their grantee, and hence were erroneously allowed. Section 
2263, Rev. Stat., requires that prior to entries under section 2259 proof’ 
of settlement and improvement shall be made to the satisfaction of the. 
register and receiver of the district within which the land lies, agree- 
ably to such rules as may be prescribed by the Secretary of the Interior.. 
The statute is silent in respect to residence for any prescribed period. 

Pre-emptors are required to take notice of the public laws relating to- 
pre-emption entries, but nt, f think, of the rules of your office, except 
when the saine are brought to their special notice, either by personal 
communication or public promulgation. The latter are promulgated 
through the local officers, and if they neglect to make known such rules,. 
or erroneously advise pre-emptors in respect thereto, and the pre-emptor,,. 
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acting on such advice, pays his money to the government for the land 
in good faith (especially if there is no adverse party), he should not be 
held for any failure to comply with the rule, because the fault is with 
the officer, and not with the party. | 

Therule of your office requiring six months’ residence on a tract of 
public land, as an evidence of good faith, prior to entry, is (as held in . 
the case of Conlin v. Yarwood, 7 C. L. O., 118) wise and proper as a 
general rule, but not to be applied indiscriminately, nor when the good 
faith otherwise sufficiently appears. | 

In their supplementary affidavits Blair, Roach, and Austin severally 
swear that they were advised by the local officers, at the date of the 
entries, that their proofs were sufficient, and the officers corroborate the 
same, stating that at that time there were no instructions in their office 
relative to the required time of residence by a pre-emptor prior to entry, 
and that they had followed the practice of their predecessors in this 
respect, who had held such proof immaterial. 

After entry, the pre-emptors had the right to convey such title as 
‘they had (Myers v. Croft, 13 Wall., 291). That the sales indicated bad 
faith, and that their entries were for speculative purposes, is inferential 
only from the above stated facts; and this, in my judgment, is controlled 
by the affidavits of the parties and their grantee, that the sales were 
made in good faith, for a valuable cousideration, and under the suppo- 
sition that such sales were permitted under the jaw. 

While the proofs as to settlement, improvement, and residence are 
not wholly satisfactory to this Department, yet, as they were to the local 
officers, and as the parties have paid to the government its price for the 
land, and since their appeal, upon the reqirement of the Department, 
have filed (as have also the said Massman and the said Haucke) affi- 
dlavits to the effect that, prior to their respective entries, no contract or 
agreement, expressed or implied, was made by either of the parties for 
the sale or transfer of said land, the evidence of want of good faith 
is not sufficient, in my opinion, to warrant a cancellation of the entries 
in the absence of an adverse claim. 

Your decision is reversed. 
PRE-EMPTION—STATE SELECTION—ADVERSE RIGHT. 
GARLICK v. STATE OF CALIFORNIA. 


There is no law which grants to or authorizes the selection by any State or Territory 
of lands to which a valid adverse right had attached, and the approval and certifi- 
cate of a selection so made is therefore null and void. 


Commissioner McFarland to register and receiver, San Francisco, Cali- 
fornia, December 15, 1881. 


The attention of this office has been called to a discrepancy between 
. the decision of my predecessor of January 21, 1881, in the case of E. . 
L, Garlick v. State of California, as set forth in his letter C of that date, 
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and my decision of the 12th September last (letter G), in the case of 
William Hysell v. The University of said State. 

In the former case Edward Garlick filed D. S. No. 12639, November 
28, 1876, for the SW. 4 Sec. 14, 7.12 N., R. 16 W. M. D. M., alleging 
settlement November 23,.1876; and the 19th of May, 1879, before his 
said filing had expired (under instructions contained in letter G from 
this office of May 14, 1878), he transmuted same to homestead entry 
No. 3623. | 

It appears that through some inadvertence the D. 58. of Garlick was 
not entered upon the record here until August 30, 1879. 

The State of California selected the above described tract January 
27,1873, per register and receiver No, 2984, under the indemnity school- 
land grant, in lieu of part of the N.4 of Sec. 16, T. 10 N., R. 24 W.S. B. 
M. This selection, however, was illegal and void ab initio, the land for 
which it was taken having been granted in place, and the same was 
canceled by this office July 22, 1879. 

On the 29th of November, 1876, the State reselected the N. 4 of SW. | 
Zand SE. 4 of SW.4 of said section, per applications No. 3501 and 
3502, in lieu of lands lost in Sec. 36, T.16 N., R. 4 W., and the same sec- 
tion in T. 29 S., R. 12 E. M. D. M., and there being no adverse claim of 
record at that time, the selections were approved and certified to the 
State March 13 and October 3, 1877, in lists Nos. 42 and 44. 

It having subsequently been ascertained that Garlick had filed de- 
claratory statement for the land, alleging settlement prior to any legal 
selection of the same by the State, register and receiver were instructed 
by letter G from this office of May 14, 1878, to allow him to enter the 
land upon furnishing proof, and with due notice fo the State authority ; 
and in accordance with said instructions notice for a hearing was 1s- 
sued, service of which was acknowledged by the State agent, and no 
appearance having been made by the latter, Garlick’s proof was ac- 
cepted and his entry allowed. | 

A subsequent examination of the homestead entry having disclosed 
the fact that it was in conflict with the State selections referred to, this 
office on the 22d of September, 1879, requested the governor of the State 
to relinquish ; and upon his declining to do so for want of authority, 
the homestead entry of Garlick, notwithstanding the same had been . 
made under instructions from this office, was held for cancellation. 

In my decision in the case of Hysell v. The University of California 
it was held that the right of the plaintiff having attached prior to the 
date of the State selection, the same should be maintained notwithstand- 
ing the fact that the selection had been approved and certified to the 
State; that the wording of the certificate of approval, ‘ The foregoing 
Jixt is hereby approved subject to any valid interfering rights which 
may have existed at the date of selection,” was intended to cover just 
such cases and protect the rights of settlers whose claims, through in- 
advertence or other causes, did not appear of record, or were unknuwn 
at the time of the approval; and that the approval of a selection is of 
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no effect where a prior adverse claim is shown to have existed. 

The act of Congress which authorizes the certification of lands granted 
to theseveral States and Territories by the Commissioner of the Gen- 
eral Land Office expressly provides that— 

* * * ‘Where lands embraced in such lists are not of the character 
embraced by such acts of Congress and are not intended to be granted 
thereby, said lists, so far as these lands are concerned, shall be perfectly 
null and void, and no right, title, claim, or interest shall be conveyed. 
thereby. (10 Stat., 346.) 

There is no law which grants to or authorizes the selection by any 
State or Territory of lands to which a valid adverse right had attached, 
and the approval and certificate of a selection so made is therefore null 
and void under the law. 

In view of the fact that Garliek’s right was prior to that of the State ;, 
that he has resijed continuously upon the land since the time of his.’ 
settlement, and has-valuable improvements thereon; and that his entry 
of the land was in conformity with and under authority of instructions. 
from this office, the State having made default at the hearing ordered, 
after due and legal notice thereof, I think the action of my predecessor 
in holding his said entry for cancellation was erroneous. 

The decision of January 21, 1881, referred to, is therefore modified to: 
conform with that of September 12 last, and the State selections R. and 
R. Nos. 3501 and 2502 are accordingly held for cancellation, leaving the 
homestead entry of Garlick intact. | 

You will notify the parties in interest of this decision, and allow the 
usual time for appeal. 


——— 


EQUITABLE RIGHT—CONTESTANT—LACHES. 
GARDNER v. SNOWDEN, 


Whoever relies upon a technicality to defeat an equitable right must himself show 
techuical compliance with legal requiremeuts. 

If a contestant does not publish and prove his own claim withiu the thirty-three 
months allowed by jaw, he isin no condition to ask cancellation of entry on the 
ground of preference under section 2265, upon allegation of laches on the part of 
another. . 


Acting Secretary Joslyn to Commissioner MeFarland, August 11, 1882. 


I have considered the case of James Gardner v. Adam D. Snowden 
pre-emption Cees for the SE. 4 of NE. 4 and NE. 4 of SE. 4, See. 
15, and W. 4 of SW. 4, Sec. 14, T. 93 S., BR. 43 W., Pueblo district, Col- 
prado: on appeal by the furmer from sour decision of November 5, 1881. 

It appears that Snowden’s settlement on the land goniinued for ser- 
eral years, commencing about 1873, without any filing of a declaratory 
statement, by the occupation of a sinall house or cabin as bridge tender- 
or watchman of the Atchison, Topeka and Santa Fé Railroad Company, . 
within the 100 feet right of way, and some little cultivation and raising: 
of vegetables was done by him within such right of way. 
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He afterward enlarged the house, which he had at first obtained by 
gift from the railroad company, by placing in connection therewith 
another which he had purchased, and has continuously resided with his 
family as an inhabitant therein. 

He filed February 15, 1879, alleging settlement May 27,1878. On 
the 7th of May, 1879, he changed his filing to homestead entry No- 
1317, and offered final proof, after due publication, January 22, 1881. 

Gardner filed February 15, 1879, alleging settlement on the 12th of 
the Same month, and contests the ‘Boo faith and priority of Snowden 
on several eodnas. 

- The register and receiver decided in Gardner’s favor, but you reversed 
their decision and awarded the land to Snowden. 

Upon one ground alone I[ think your decision was erroneous. 

Section 2265, Rev. Stats., requires every claimant to make known his 
claim in writing within three months from the time of the settlement; 
‘¢otherwise his claim shall be forfeited and the tract awarded to the 
next settler in the order of time on the same tract of land who has given 
such notice and otherwise complied with the conditions of the law.” 

Under these provisions Snowden has manifestly failed to put his claim 
of record prior to the settlement and filing of Gardner, and if the latter 
has complied with the law, he must prevail. But whoever relies upon 
& technicality to defeat an equitable and otherwise legal right must 
himself show technical compliance with legal requirements. 

The thirty-three months within which Gardner, under section 2267, 
was required to offer final proof and payment expired on the 12th of 
November last; and if he did not prior to such expiration publish and 
prove his own claim as required by law, he is not in condition to ask 
for the cancellation of Snowden’s entry on the ground of preference 
under section 2265. | 

Your decision is accordingly modified as above, and you will take 
action in consonance with such modification. 

topes _ o7-8EY 

( 4 Df PUBLIC LAND—PORTERFIELD SCRIP—TOWNSITE. . 
FT / 
LEWIS ET AL. v. TOWN OF SEATTLE ET AL. 

Land within the incorporated limits of a town, which it is not entitled to enter by 
reason of its population, and which is not actually settled upon, inhabited, im- 
proved, and used for business and municipal purposes, is subject to pre-emption 
claim by virtue of section 1, act of March 3, 1877, 

Porterfield scrip may be located upon offered or unoffered land, and upon land within 
the limits of an incorporate town; is locatable npon any surveyed land of the 
United States not mineral and not legally appropriated. No mere de eee appro- 
priation can defeat or preclude a location by said scrip. 


_ Secretary Kirkwood to Commissioner McFarland, October 26, 1881. 
I have considered the case of Lewis and Hill v. The town site of 
Seattle, Olympia district, Washington waren: on appeal from your 


-decision of April 6, 1881. 
20309—VoL 139 
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It appears from the record that the tracts enumerated in your decision 
of April 8, 1880, in this case, were formerly covered by the donation 
claim of one Catherine P. Maynard, which was rejected by decision of 
Secretary Delano under date of March 1, 1873. After the rejection of 
said claim the public surveys were peciea over the land, and a plat — 
of survey filed in the local office March 18, 1874. 

In 1869 the said tracts were included by act of the Territorial legisla- 
ture in the incorporation of the town of Seattle, and again by a new 
act of incorporation of November 12, 1875. 

Certain pre-emptors, some of whose claims were initiated in the year 
1869, having filed for the land in question, and applications to locate 
Valentine scrip on a portion thereof having been made, the contest of 
the Town site of Seattle v. Thomas B. Valentine e¢ al. arose, and the 
~ ease was finally decided by Mr. Secretary Schurz, March 19, pe (6 C0. 
L. O., 186), infra. 

On May 8, 1879, one Charles M. Bywater applied to file his D. 8S. for 
lots 7, 8, 11, and 12 in section 4, T. 24 N., R. 4 E., in the district afore- 
said, alleging settlement October 7, 1877, but the register and receiver 
rejected his application because the said lots were within the corporate 
limits of the said town of Seattle. This action was affirmed by your 
office July 10, 1879, and Bywater appealed to this Department. 

On December 9 ensuing, my said predecessor directed that proceed- 
ings be instituted under the third section of the act of March 3, 1877 
(18 Stat., 392), and that the application be considered in view of the fact, 
as developed by such procedure, inasmuch as the allowance of the same 
might depend upon the corporate limits of the city as finally deter- 
mined. 

On March 24, 1880, the day fixed by the register and receiver upon 
which the city should elect what portion of said lands it would retain, 
Bywater appeared and submitted testimony showing that the land 
which the city elected to retain, to wit, all and only that portion of the 
land within the corporate limits embraced within sections 5 and 6, and 
the W.4 of Sec. 4, T. 24 N., R. 4 E., and Sections 31 and 32, and the W. 
4 of Sec. 33, T. 25 N., R. 4 E., was in the same condition respecting its. 
occupancy and use for municipal purposes, as shown by the evidence 
taken at the former trial, upon which the departmental decision of March 
19, 1879, aforesaid, was based. It seems that by a written stipulation 
between said city and Bywater the testimony was closed. The former 
was thereby estopped from making any further showing, and has failed 
to show itself entitled to any of the land it claimed. 

_ Thus it appears that Seattle never was entitled to claim any land (in 
sections 4, 5, or 6, in said township) by virtue of the town-site laws, 
inasmuch as the site thereof was wholly located on private land, and is 
not, therefore, such a town as was contemplated by the said laws. From 
this state of facts it would appear that no further procedure under the 
said third section was necessary so far as Bywater’s right to claim said 
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lots by virtue of the first section of said act is concerned. By the de- 
cision last cited the town-site claim, the pre-emptors’ claim, and the Val-- 
entine scrip location were rejected, thus leaving the status of the land 
in question as that of public land within the limits of an incorporated 
. town, to which there was no legal claim. So that when Bywater, on 
May 8, 1879, applied to the local office to file his D. 8. for the lots afore- 
said, claiming the same under section 2259, Rev. Stat., and the act of 
March 3, 1877, as well, his application should have been allowed by the 
register and receiver, as the same was permissible, no adverse claim — 
having intervened in the interim of March 19, 1879, and May 8 ensuing. 

Although Bywater applied to file at a time when the records were ex- 
punged of all adverse claims, it should be observed that at the date of 
his filing the incorporated city of Seattle, as such, was still‘extant, and 
embraced within its corporate limits the lots in question, so that it was 
necessary for him to invoke the remedial agency of the said act in order 
to acquire title to these lots. 

Inasmuch, therefore, as Bywater did so invoke the remedy provided ' 
by said act, and as these lots were afterwards ascertained never to 
have been “actually settled upon, inhabited, improved, and used for 
business and municipal purposes,” his claim was valid, and should be 
allowed upon the usual conditions. 

It is urged by counsel that Mr. Secretary Schurz, in his decision of 
March 19, 1879, expressly held the pre-emption cash entry of Charles | 
O. Rich, covering the identical lots in question, for cancellation, because 
they were within the corporate limits of the city of Seattle. It should 
be observed in this connection that Rich’s entry was rejected for the 
further reason that he was not a qualified pre-emptor, and that he filed 
his D. 8. July 2, 1874, long prior to the passage of said remedial statute, 
so that neither his nor any of the other pre-emptors’ claims could derive 
validity therefrom. My said predecessor also held that * the applica- 
tion of the city of Seattle to enter the lands in question was properly 
rejected. . . . . The evidence in this case shows that at the date of 
this application there were not to exceed six persons residing upon the 
lands applied for, and there was no error in your decision rejecting the 
same.” Counsel also cite the cases of Root v. Shields (1 Woolworth, 
- 340), and city of Grantsville v. McBride (6 C. L. O., 110) as govern- 
ing this case. ‘The decision in the former of the cases cited was ren- 
dered at the November term, 1868, of the United States circuit court for 
the district of Nebraska, by Mr. Justice Miller, upwards of nine years 
anterior to the date of the passage of the said act of 1877, 

While the general principle therein enunciated might beso. contorted 
as to apply to the case under consideration, it cannot be seriously main- 
tained that it should be regarded as a precedent governing this case, 
the said act to the contrary notwithstanding. 

As regards the case of McBride, it should be observed that prior to 
the year 1877 the provisions of the town-site act (March 2, 1867, 14 
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 Stat., 541), by an exceedingly elastic method of construction, especially 
in the Territory of Utah, had been made to work wonders when the 
patent showing of the corporated limits of innumerable town sites was’ 
accepted as the criterion of actual bona fide municipal improvements 
used for purposes of business. The abuses growing out of this system 

-had become so egregious in said Territory that it had been truly said to 

be impossible for one man to step from one town site without being 
_ within the limits of another. Such a hue and ery was raised in conse- 

queuce of these abuses that Congress came to the relief of the pioneers | 
and would-be settlers upon the public domain by enacting this law of 
March 3, 1877. By this act the quantity of land that could be embraced 
* within corporate limits was limited to the maximum area (i. e., 2,560 
acres), or one in excess of that specified if actually occupied “and used 
for business and municipal purposes.” — , 

Although it thus appears that under certain prescribed conditions an 
area inexcessof the maximum may be embraced within a town-site entry, 
it should be observed that it is held in the decision of March 19, 1879, 
aforesaid, in literal accordance with the express terms of the statute, 
section 2389, Rev. Stats., that the right of a town to make an entry 
must be computed upon the basis of the number of occupants of the 
public lands; and that in case some of the inhabitants of such town 
reside upon private lands, they cannot be considered as occupants of 
the public lands for the purpose of supplying the number of inhabit- 
ants necessary to authorize an entry of the same. 

It further appears from the record that on January 8, 1880, J. Vance 
Lewis and W. C. Hill made application to locate Porterfield scrip (per 
warrants numbered 79, 101, 103, 105, 110, 118, and 127) on certain lots 
in Secs. 4 and 5, T. 24 N., R. 4 E., in the district aforesaid, and within 
the incorporated limits ofthe city of Seattle. But the register and re- 
ceiver on the same day rejected the application, for the reason that “ the 
land applied for, herein described, being within the limits of the city of 
Seattle as incorporated by the Territorial legislature November 12, 
1875, and thus appropriated, the location of Porterfield scrip No. 118 

must be refused.” On February 6, 1880, said applicants appealed from 
the action of the register and receiver. 

In order to determine the question at issue, to wit, what land is sub- 
ject to Porterfield scrip location, and what is the meaning of the term 
“appropriated,” as used in the statute, I will cite a portion of the act 

of April 11,1860 (12 Stat., 836), under and by virtue of which these scrip 
claimants prefer their claims. This act provides that Porterfield war- 
rants may be “located on any of the public lands which have been or 
may be surveyed, and which have not been otherwise appropriated at 
the time of such location, within any of the States where the minimum 
price for the same shall not exceed the sum of $1.25 per acre,” etc. The 
United states supreme court has given us an exact definition of this 
term, a8 itis invariably used in public land legislation, in the case of 
Wilcox v. Jackson (13 Peters, 498): “ Now, this is appropriation, for 
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that 1s nothing more nor less than setting apart the thing for some par- 
ticular use.” In subsequent adjudication, involving the construction 
of statutes wherein this term occurs, the foregoing definition has inva- 
riably been accepted as the proper one. . 

I will endeavor to show that the land in question, excepting that cov- 
ered by Bywater’s claim, was not ‘otherwise appropriated at the time 
of such location,” or attempted location, of said Porterfield warrants, as 
contemplated by the statute in question. 

The status of these lands was the same on January 8, 1880, as it was 
hereinbefore shown to have been at the date of Bywater’s application to 
file for a portion of said lands, ¢. e., public land within the limits of an 
incorporated town to which there was no legal claim. 

Now, with reference to what land may be located with Porterfield 
warrants, I find departmental decision dated March 22, 1864, in the case 
of Byron Reed, wherein it was strenuously urged in argument that said 
warrants could be located only upon land subject to private entry, but 
it is therein held that they could be located upon unoffered lands, and 
‘that Reed’s location of said scrip within the incorporated limits of the 
town of Omaha was valid (Hill’s Leading Cases, vol. 1, No. 3, p. 74). 

In the case of Bovard v. Bunn it was also held that a mere de facto 
appropriation does not run against the government nor preclude the 
location of said scrip, notwithstanding the equities of an adverse claim- 
ant. In other words, that this scrip may be located upou any of the - 
public lands, offered or unoffered, not otherwise legally appropriated 
at the time of such location. | 

I therefore concur in your opinion that the said scrip may be located 
upon offered or unoffered land, upon land within the limits of an incor- 
porated town, and that no mere de facto appropriation can defeat or 
preclude the location of the same. Hence, I am of the opinion that the 
Scrip in question may be properly located upon lots numbered 9, 10, 13, 
and 14 of section 4, and lots numbered 6, 7, 8, and 9 of Sec. 5, T. 24 N., 
kh. 4 E., in the district aforesaid. | | 

I further concur with your holding in the matter of the applications 
of Hugh McAleer and Edgar A. Hansee. 

Your decision is accordingly affirmed. 


TOWN LOTS—NOTICE TQ ADVERSE CLAIMANTS. 
INSTRUCTIONS. 


Claimants of town lots are not required to give notice of their intention to make entry 
by publication, under act of March 3, 1879. 
The notice to adverse claimants may be by personal service or through the mails, 
Declaratory statements are not required to be filed within three months after settle- 
ment, 
Commissioner McFarland to register and receiver, Boise City, Idaho, July 
14, 1882. 


In reply to the inquiries in the register’s letter of the 30th ultimo, I 
have to state (1) that persons claiming lots in a town, and upon which 


_™“ 
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they have filed declaratory statements, with a view of purchasing the 
same as a pre-emption, under section 2383, Rey. Stats., are not required 
to give notice by publication of their intention to make entries, town 
lots not being regar ded as agricultural lands within the meaning of the 
act of March 3, 1879. — 

Notice to sfivetse claimants of an fiitention to prove up wid enter a 
town lot may be made by personal service or through the mails; (2) 
the law which requires pre-emption claimants to file their dedlaeatery 
- statements in three months from date of settlement or the date of the 
filing of the township plat does not apply in town-lot cases under sec- 
tion 2382, Rev. Stats. 


RESIDENCE~RESTRICTION—QUALIFICATION—CONTESTS. 
Town Sire oF KETCHUM. 


The “actual settler” upon a town lot must be an actual resident. 

The right of pre-emption granted by section 2382, Rev. Stats., is restricted to the lot 
settled upon and one additional lot upon which the settler may have substantial 
improvements. . | 

Settlers are required to have the personal qualifications of pre-emptors and to file 
their declaratory statemeuts. 

Contests between claimants for town lots will be governed by the rules of practice, 
as in other cases. 


Commissioner McFarland to register and receiver Boise City, Idaho, 
August 14, 1882. 


I am in receipt of registered letter of 25th ultimo, transmitting a let- 
ter of William Hyndman of the 22d ultimo, which presents certain ques- 
tions and suggestions relative to the disposal of lots in the town site of 
Ketchum. . 

It appears from this letter that some doubt and misapprehension 
exists as to the rights of settlers upon town lots, and the method of ad- 
justing conflicting claims. This town site is one founded in pursuance 
of the act of July 1, 1864 (13 Stats., 343), embodied in section 2382, et 
seq., Rev. Stats. 

In reply to the questions presented by Mr. Hyndman, I have to state: 
Ist. The plat filed in this office corresponds with that in your office as to 
the numberings of the lots. The numberings in the blocks north of 
Main street, commencing at the southeast corner, run west to No. 4, and 
are continued from the northeast corner of the block, as shown in Mr. 
Hyndman’s diagram. South of Main street the numberings commence 
at the northwest corner, running east. If the plat filed in the record- 
er’s office shows a variation from this method in the numberings of the 
lots, it should and may easily be made to correspond with the plats filed 
in your and this office. | 

2d. The “actual settler” upon any one lot must be an actual resident, 
as stated in my instructions to you of November 11, 1881. (See also 

2d Lester, p. 310, and Mr. Commissioner Wilson’s report for 1866.) 
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It is true that in his opinion of November 7, 1877, in the case'of All- 
waan v. Thulon (1 C. L. L., 690), Mr. Assistant Attorney-General Smith 
held that under this act actual residence upon the lot settled upon was 
not required; but the Secretary (Mr. Delano), while expressing neither 
dissent from nor concurrence in this opinion, declined to reverse the 
cision of this office, which rejected the claim of Allman upon two 
grounds, one of which was that he was not an actual resident of the lot 
claimed. I am unable to discover that, in the adjudication of cases 
under this act, the former construction requiring claimants to be actual 
residents of the lots has ever been varied, and I do not feel puenee in 
now departing from the established rule. 

3d. It is well settled that the right of pre-emption granted by section © 
2382 is restricted to the lot settled and resided upon and one additional , 
lot upon which the settler may have substantial improvements. (See 
2 Lester, p. 310, before cited.) 

Ath. Settlers are required to file theirdeclaratory statements, and must 
have the personal qualifications prescribed by the pre-emption act of - 
1841. This is so stated In my instructions of November 11, 1881. 

5th. When contests arise between claimants for the same lots, such 
contests will be governed in all respects by the rules of practice ap- 
proved December 20, 1880, in like manner as other contested cases. 

You will advise Mr. Hyndman of the contents of this letter. 


“ 


TOWNSITE—ENTRY—~—PROOF—PAYMENT; MINERAL LAND. 
TOWN OF BELLEVUE. 
Proceedings where the town is situated on unsurveyed land. 


Commissioner McFarland to register and receiver, Boise City, [daho, March 
| 18, 1882. 


In the receiver’s letter of the 24th ultimo, referring to the application 
made to you for an entry of the town site of Bellevue, he asks the follow- 
ing questions: 

1. After the survey has been anaes as required, is the pre-emption fil- 
ing to be made in the name of the county judge or the trustees of the 
town ? 

Section 2387, Rev. Stats. .,is explicit as to what officer shall represent 
the town; if the town is incorporated, the “corporate authorities;” if 
unincorporated, the judge of the county court for the county in which 
such town is situated. 

It is not necessary that a declaratory statement be filed at all, except 
to save the rights of the town in the event of a public sale, as indicated 
1n section 2388, Rev. Stats. It is, however, proper to make such filing 
at any time, oie it should be made, if at all, by the officer authorized by 
Section 2387 to represent the town. 
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2. Must proof be made, as in cases of pre-emption; and must notice be 
given by advertisement in a newspaper; and can proof and payment 
be made any time after filing? 

The proof required in support of an application to enter a toe Site is 
that showing (1) municipal occupation of the tracts claimed, (2) the num- 
ber of inhabitants, (3) the extent and value of the town improvements, - 
(4) the date when the land was selected and occupied as a town site, and 
(5) a certificate from the proper officer showing the official character of 
the mayor, trustee, or judge making the entry. Whenever a town is 
qualified to make a filing, it is qualified to make an entry, and, as afore- 
said, an entry can be made without a filing. 

A notice of intention to make entry, provided for in the act of March 
_ 8, 1879 (20 Stats., 472), is not required in ordinary town-site entries; but 

where the land hag been returned as mineral, or where affidavits have 

been filed in your office alleging that the land is mineral in its character, 
you will proceed in accordance with the instructions in circulars of Sep- 
tember 23, 1880, and October 31, 188), copies inclosed. 


—— 


SWAMP LAND~—SELECTIONS-~INDEMNITY LOCATION. 
STATE OF ILLINOIS: 


Indemnity locations must be limited to the State in which the original selections 
were situated, and to lands liable to be taken under the act of March 2, 1855, and 
where no public lands are found in the State, the indemnity fails. 

_ This question, by former decisions cited, held res judicata. 


Secretary Kirkwood to Commissioner McFarland, October 19, 1881. 


Lhave considered the appeal of the State of Illinois from your decisiom 
of September 6, 1880, rejecting her claim under the act of March 2, 1855, 
(10 Stats., 634), to indemnity in lieu of 12,346.51 acres of certain swamp 
Jands situate in Champaign County in said State, disposed of by the 
United States in the interim of the passage of the swamp grant of Sep- 
tember 28, 1850 (9 Stats., 519), and the indemnity grant of March 3, 
1857 (10 Stats. , 201). 

' It appears fom the revords that the proof in sipport of the State — 
claim to indemnity for said lands, located with military bounty-land 
warrants or scrip, was duly examined by your office, and a list of such 
aS were ascertained to be swamp and overflowed submitted to the De- 
partment in the year 1863, with certificate, of ecien the following is a 
copy : 

GENERAL LAND OFFICE, August 26, 1863. 


I hereby certify that the above-described tracts, situated in Cham- 
paign County, Illinois, were duly selected and claimed by said State as 
-swainp lands, but have been disposed of by the United States at the 
dates stated, and the said State would be entitled to an equal quantity 
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as indemnity in other public lands within the limits of said State of 
Illinois, if such lands could be found there liable to be taken under said | 


act of 2d March, 1855. 
J. M. EDMUNDS, 
Commissioner. 


The area of the tracts described in said list is given as 12,346.51 acres, 
and the finding of Commissioner Edmunds was approved by my pred- 
ecessor, Mr. Acting Secretary Otto, August 31, 1863. 

In January, 1866, the agent of said State for the county aforesaid 
called attention to ie claim in question, and on the 5th of the follow- 
ing month he was advised that such indemnity “must be limited to the 
State in which the original selections were situated, and as there are 
no publie lands in Illinois with which to satisfy such awards, if made, 
this office declines to take such cases as the one in question into con- 
sideration.” 

It will be observed that the form of the certificates in such cases was 
approved by the Secretary of the Interior, September 6, 1855, with full 
knowledge of this restriction, and the action of your office in declining 
to issue certificates without such restrictive clause has been uniformly 
sustained by the Department, as will more particularly appear from the 
following recital of preeedents: 

The first application for such indemnity appears to have been made , 
by the State of Indiana. In this case your predecessor, Mr. Commis- 
sioner Hendricks, held “that selections for such indemnity must be - 
made out of any of the unsold public lands in said States;” and this 
construction of the act was approved by the Department on the 6th of 
September, 1855. 

March 31, 1858, on appeal from the decision of your office by the agent 
of the State of [llinois for Henry County, the action of your predecessor 
in holding that such selections must be confined to said State was 
affirmed by Mr. Secretary Thompson. 

On May 8, 1861, Mr. Secretary Smith adhered to the policy adopted 
by the Department in the first instance. On January 26, 1863, the same 
question was again presented to Mr. Secretary Usher, upon the appli- 
cation of the agent of said State for Vermillion County for a reconsid- 
eration of the matter in question, in which case Mr. Acting Secretary 
Otto adhered to the rulings of his predecessors. 

On February 8, 1868, Mr. Secretary Browuing, the same question 
having been submitted to him in the matter of the application of Liv- 
ingston County, said State, held it to be stare decisis, and aftirmed the 
decision of your office. 

February 2, 1874, Mr. Secretary Delano, after reviewing at length the 
decisions aforesaid, held the question to be res judicata, and that it — 
“must so remain until Congress orders otherwise.” 

Thus it appears to have been the immemorial policy of this Depart- 
ment to confine indemnity selections in such cases to the limits of the 
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respective States entitled thereto; and this policy is based upon a con- 
struction of the act of 1855 aforesaid, as in pari materia wiih the said 
swamp act of 1850, which expressly restricted the original grant to lands 
within the limits of the respective States to which the grant inured. 

The act of 1855 aforesaid (under and by virtue of which the claim in 
question was preferred) is re-enacted in part by section 2482, Rev. Stat., 
which provides as follows: 

Upon proof by the authorized agent of the State, before the Com- 
missioner of the General Land Office, that any of the lands purchased 
by any person from the United States prior to March 2, 1855, were 
‘‘swamp lands” within the true intent and meaning of the act entitled 
“An act to enable the State of Arkansas and other States to reclaim the 
swamp lands within their limits,” approved September 28, 1850, the. 
purchase money shall be paid over to the State wherein said land is 
situated; and when the lands have been located by warrants or scrip, 
the said State shall be authorized to locate a like quantity of any of 
the public lands subject to entry, at $1.25 per acre or less, and patent 
shall issue therefor. 

The decision of the Commissioner of the General Land Office shall be 
first approved by the Secretary of the Interior. 

While only the latter clause of the first sentence and the whole of 
the second sentence of said section are applicable to the question at 
issue, I quote the same in its entirety, as showing the context in the 
light of which thé clause in question must be construed, and not ab- 
stractly as an isolated statute. 

Counsel for the State cite a number of authorities on the subject of 
construction of statutes, the applicability or relevancy of which to this 
case I fail to appreciate. . | 

Said section, ‘‘in defining the right of indemnity selections, fixes its’ 
basis by specific reference to the act of 1850, and not to the enactment 
by way of revision, thus clearly indicating an intent to bound the new 
declaration of the grant by the limitations of the original statute, and 
not to modify or enlarge the provisions. If other terms were employed, 
indicating an intention to bring within its purview other objects of legis- 
lation, or to correct any obvious misapplication of the legislative intent 
depending upon former construction, effect must be given to the new 
statute in the very words of its enactment; but if no new matter be 
inserted, . . . . . the old statute is still existing law, because 
by its re-enactment it has neither been modified, enlarged, nor dimin- 
ished”—my predecessor’s decision of June 28, 1880 (7 C. L. O., 70). 

It is further urged by the State’s counsel that the questions at issue 
were never before any of my predecessors “respecting the particular 
lands in this case, and said decisions are binding in the case only in so 
far as the conclusions upon which they are based are sound as matters 
of legal construction;” in other words, that the questions involved in 
the case under consideration are stare decisis, and not res judicata. 

Counsel's statement is not borne out by the record, and their position 
is therefore untenable. The foregoing copy of your predecessor’s cer- 

tificate, dated August 26, 1863, shows the patent fact that the identical 
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tracts in question, to wit, the said 12,346.51 acres, situate in Champaign 
County, State of Illinois, having been duly selected and claimed by said 
State, and ascertained to be “swamp and overflowed,” the same were | 
thereby listed as such, and submitted to the Department for approval 
in the year 1863; and that the finding of your predecessor, Mr. Com- 
missioner Edmunds, as aforesaid, was approved by Mr. Acting Secre: 
tary Otto, August 31, 1863, in literal compliance with the terms of said 
section. Thus it appears that this scrip indemnity question is in all 
respects res judicata, inasmuch as it has the prerequisite elements of 
this well-established doctrine, to wit, identity in the thing sued for, of 

the cause of action, of parties to the action, and identity of the quality 
of the parties for or against whom the claim is made. 

But for the purposes of argument I will grant the truth of so much of 
counsel’s tentative proposition as that the questions at issue were never 
before any of my predecessors respecting the particular lands involved 
in this case. As far as the consideration and determination of the 
questions in the premises are concerned, the Department does not know 
the respective counties as such, but only the State of Illinois, as con- 
templated by the statute in question. Inasmuch, therefore, as the iden- 
tical questions of law have been determined by my predecessors upon 
_ exactly the same state of facts in the matter of the claims of other 
counties of said State, predicated upon the same provisions of said 
statute, I would be disposed, even in this view of the case (were it the 
true one), to regard this indemnity question as res judicata, because in 
matters involving a State’s right to make selections under the provis- 
ion of the act of 1855, it is obvious that in the nature of things each 
parcel must be treated individually with reference to the claim pre- 
sented. But while this is so, the fact of a designation by classes often - 
appears; so that when found to bein a particular class, such finding 
in and of itself may bring certain specific tracts within a binding decis-: 
ion governing the class. This is especially true in the case under con- 
sideration, wherein a claim is preferred by a State under the provisions 
of a statute which has time and again been construed in the light of 
and in harmony with another statute, which expressly restricted the 
original grant to lands situate within the respective States to which 
the grant inured. | 

If, by the decisions cited above, the State deems important interests 
lave been prejudiced, she has her remedy in a test case before the 
courts to determine the validity of the scrip locations upon any of the 
public lands claimed by her within the described limits. 

She has enjoyed full opportunity since 1858 (when the adverse decis- 
ion was rendered) to seek proper indemnification through Congressional | 
action. This Department cannot be expected to vacate decisions of 
iong-established authority, after such lapse of time and the repeated 
refusals of successive administrations to reopen them or disturb them. 


_ Moreover, “the principle that the final decision of a matter before _ 
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the head of a Department is binding upon his successor in the same 
Department, under certain well-defined exceptions, has been so fre- 
quently declared that it is now entitled to be regarded as a settled rule 
of administrative law.” (13 Opinions of Attorneys-General, 456, and 
_ eases cited.) See also 15 ibid, 315, and heirs of Murray McConneli 
(2 C, L. O., 83.) 

It vould: give the foregoing doctrine an exceedingly limited constrac- 
tion to hold that it affected only an individual tract of land, when pre- 
cisely the same question had been presented in reference to other tracts 
of land. The opinion of the Attorney-General of February 21, 1881, 
adopted by this Department (8 C. L. O., 59). 

If, therefore, a decision previously rendered is binding upon other 
tracts of land, even if they have not been specifically named, but which 
come within the particular class to which the decision relates, a fortiort 
is such a decision binding upon the identical vee as in the case under 
consideration. 

I therefore decline to reconsider my predecessor’s decisions, and ac- 
. cordingly affirm your decision. 


etait 


SWAMP LAND—SELECTIONS PRIOR TO ACT OF MARCH 3, 1857. 
STATE OF LOUISIANA, 


Lands selected and reported to the General Land Office as swamp, prior to March 3, 
1857, if otherwise unappropriated, were confirmed to the State by act of that date, 
even though the plat of survey showed them to be the bed of a lake. 


Secretary Schurz to Commissioner Williamson, January 15, 1879. 


I am in receipt of your report of the Sth instant, relative to Secs. 6, 
7,18, 19, and 30, T. 30 N., R. 14 W., Louisiana, claimed by the State as 
swamp land. 

From your report it appears that sections 6, 7, 18, and 19 were se. 
lected and approved as swamp lands by the Waited States surveyor- 

general for the State of Louisiana, May 18, 1852, and transmitted to 
your office on that day. These four sections were, therefore, of tho 
character of lands mentioned in the act of Congress approved March 
3, 1857, as a “selection of swamp and overflowed lands granted to 
the several States by act of Congress, approved September 28, 1850, 
. and the act of 2d March,1849, . ... . heroteiote 
nade and reported to the Commissioner of the General Land Office,” 
and were confirmed to the State of Louisana by said act. 

You report that on the map of the township, approved February 17, 
1840, the lands in question are designated as Soda Lake. This might 
raise the presumption that said sections were not swamp lands at the 
date of the granting acts in 1849 and 1850. On the contrary, we have 
the certificates of the surveyor-general that in 1852 the lands were 
swamp and that they inured'to the gion: 
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In accordance with the subsequent survey of January 25, 1872, the 
surveyor-general reported the sections in question, together with section 
30, as swamp land, | 

/In the recent case of Martin v. Marks, the supreme court held that, 
when the land had been selected and reported as swamp to the Commis- 
sioner of the General Land Office by the surveyor-general, prior to 
March 3, 1857, and remained vacant and unappropriated at that date, 
it was confirmed to the State. The tract in controversy before the court 
was @ portion of section 7, now under consideration. 

It miust be held, I think, from the action of the surveyor-general in. 
1852, and the presumption which arises from that act, viz: that the land 
in question was swamp at that date, that the same was confirmed to the 
State by the act of March 3, 1857. 

In the year 1872 your office rejected the claim of the State to the lands 
in question, basing its action upon the fact that the plats of survey ap- 
proved in 1840 and 1872, represented the lands in question to have been 
the bed of a Jake at the date of the swamp grant, hence that the same 
did not inure to the grant as swamp land. 

Without discussing the question of the effect of the action of the sur- 
veyor-general in 1852, together with the confirmatory act of 1857, and 
_the recent decisions of the supreme court above cited, in case the fact 
had been as assumed by your predecessor, I am of the opinion that the 
evidence before your office did not justify the action taken. 

There was no sutficient evidence that the land was not swamp in 1849 
and 1850. | 

If the lands in sections 6, 7, 18, and 19 were vacant and undisposed ~ 
of March 3, 1857, I am of the opinion that the same were confirmed to 
the State, and that entries made subsequent to that date must be can- 
celed. 

AS the land in section 30 was not reported to your office prior to March 
3, 1857, the same was not confirmed, and the rules applicable to the just- 
ment of the swamp grant should be applied thereto. 

You are hereby instructed to take action in accordance with the views 
herein expressed. 


SWAMP SELECTIONS—RAILROAD GRANT. 
STATE OF LOUISIANA. 


Where one grant of lands has been fally executed, no action should be had looking to 
the certifying or patenting of the same lands to the same grantee under another © 


grant. 
Therefore lands selected by the State as swamp prior to June 3, 1856, were excluded 
from the operations of the grant of that date to the State for railroad purposes, 


Commissioner McFarland to register and receiver, New Orleans, La., 
February 14, 1883. 


I am in receipt of an argument filed by Messrs. Pomeroy and Inger- 
soll, of this city, on the 23d of March last, relative to the status of cer- 
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tain lands described in the accompanying list, hereinafter described, 
said to be within the limits of a grant of lands to the State of Louisiana, 
dated June 3, 1856, to aid in the construction of certain railroads, and 
also selected by the State as swamp lands under act of March 2, 1849. 

It is claimed by said attorneys that the lands in question having been 
selected as swamp prior to June 3, 1856, there was such a reservation 
of the tracts as would, under the proviso of the first section of act of 
that date, exclude them from the grant for railroad purposes, and 
therefore they were confirmed to the State as swamp by act of March 3, 
1857. 

The following-described tracts within the limits of the constructed 
portion of the N. 0., 0. & G. W. BR. BR. east of Brashears, were selected 

by the State as swamp land; but on the 29th of January, 1861, they 
were approved to the State for railroad purposes under act of June 3, 
1856, viz: | 
All of Sec, 153, T. 15 5., R. 16 E. 
Lots1&3,See. 73, T.175., BR. 16 E. 
All of See. 37, T.138., R. 18 E. 
Lots 2, 3, 
4,W.dof 8. 
_E. $ and 8. 
W. 4 of N. | 
W. 4, Sec. 59, T.155., RB. 18 E. 
All of Sec. . 73, T.155., BR. 18 EH. 
All of Sec. 71, T.135., R. 20 H. 
All of Sec. 75, T. 18 S., BR. 20 E. 
All of See. 21, T.1358., R. 20 EH. 
All of Sec. 25, T. 13 8., BR. 30 E. 
All of See. 103, T.135., BR. 20 E. 
All of Sec. 105, T. 13 S., BR. 20 E. 
All of Sec. 107, T. 13 S., RB. 20 EB. 
All of Sec. 109, T. 13 8., R. 20 E. 
All of Sec. 111, T. 13 8., R. 20 E. 
All of See. 113, T. 13 S., R. 20 E. 
‘All of See. 115, T.13 S., RB. 20 E. 
All of See. 117, T. 13 S., R. 20 EH. 
_ All of Sec. 59, 7.13 S,, BR. 21 EE. 
All of Sec. 51, 7.14 S., BR. 24 EH. 
All of Sec. 97, 7.1458., BR. 24 E. 

‘It has been repeatedly decided by the Department that where one 
grant has been fully executed, noaction should be had looking to the cer- 
tifying or patenting of the same lands to the same grantee under another 
grant; therefore this office cannot consider the claim of the State to the 
above-described tracts under the swamp grant, as they have already 
been certified to under the railroad grant. (See State of Iowa v. 


\ 
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Cedar Rapids and Missouri River, Dubuque and S. C., and lowa Falls 
and 8. C. R. R. companies (3 C. L. O., 84; also same vol., p. 99; State 


of Minnesota v. St. Paul and 8. C. Railroad Company, and State of AY 


kansas (4 id., 63). 

~The status ‘of the following-described tracts selected as swamp prior 
to June 3, 1856, differs from the foregoing in this respect, that under 
the provisions of the act of Congress, dated July 14, 1870, U.S. Stats, 
vol. 16, p. 277, declaring forfeited the claim of the-railroad to certain 
lands, they were restored to the public domain, March 15, 1873, and 
some of them have been entered with cash or under the homestead act, 
Viz: 

All of See. 31, T. 11 8., R. 10 E.; all of Sec. 1, T. 38, R. 12 W.; all 
of Sec. 11, T. 3 S., R.12 W.; W.4 NE. 4 Sec. 13, T. 3 S., BR. 12 W,, 
entered December 2, 1878. Homestead No. 5076. 

W. 4 Sec. 13, 7.3 S., R. 12 W. All of Sec. 15, T. 3 S., BR. 12 W.; 
W. 43 of SW. 4, Sec. 29, T. 28., R. 6 W.; homestead entry No. 974, for 
which patent has issued; NE. 4 of NE. $ See. 31, T. 2 S., &. 6 W., en- 
tered with cash No. 4802, September 27, 1880. . 

All of Sec. 23, T. 3 8., R. 12 W.; SW. 4 of SW. 4 Sec. 25, T.35., R. 
12 W.; all of Sec. 27, T. 3 S., R. 12 W.; all of Sec. 33, 7.3 S., R. 12 
We; all of Sec. 35, T.38., BR. 12 bas all of Sec. 3, T. 4 8., BR. 12 W.; 
all of Sec. 5, T. 4 8., R. 12 W.; N#. 4 Sec. 3, T.108., R.5 HE. Lots 8 
and 9, or E. + of NE. 4 Sec. 9, JY 16 S., BR. 12 E., pntarod under the | 
Homestead act, No. 1040. F. C. 78, dated September 29, 1874, and NW. — 
4+ Sec. 29, T. 16 S., R. 12 BE. | 

The following-described tracts were selected by the State as swamp | 
land, subsequent to the act of June 3, 1856, and their being included 
in the list as selected prior to that date, and hence confirmed to the 
State by act of March 3, 1857, as claimed, was I presume an oversight, 
viz: lot 8, Sec. 37, T.1 S., R.2 E.; all of See. 1, 7.3 8., RB. 2 E., and 
NW. 4 Sec. 3, T.38., R. 2 E. | 


The W. 4 SW. 4 Sec. 12, T. 3S., RB. 2 E., is @ part of an even section, 


and was approved to the State as swamp land September 15, 1870. 

The following-described tract was approved to the State for railroad 
purposes, and has not been selected as swamp, viz: all Sec. 21, T. 10 
S., R. 6 E. 

Lots 1 and 5, Sec. 33, T. 16 8., R. 2 E., were approved to the State as 
swamp land May 5, 1852, and are not claimed by the railroad. | 

The following-described tracts do not appear to have been selected 
as swamp, viz; W.4 NE. 4 lots 1 and 2, Sec. 5, T.17S., R. 13 W.; SEH. 
4 Sec. 7, T.178., R.13 W.; NW. 4 NW. 4 and SW. 4 lots 4 and 5, Sec. 
17, T. 17 S., R. 13 W. 

All of Sen: 5, T.158., R. 13 W., selected prior to June 3, 1856, except 
the 8. 4 SE. 4, which “ not been claimed aS swamp, was ippeegel to 
the State as such May 5, 1852, 
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The following-described tracts were selected by the State as swamp 
land prior to the act of June 3, 1856, and the State’s claim to the same 
— was rejected by this office January 2, 1861, and on the 29th same month 

they were approved to the State for railroad purposes; but the claim 

of the railroad to the same was declared forfeited by act of July 14, 
1870. 
Ed N.¢ of NW. 4, SE. 4 of NW. 4, Sec. 1, 7.3 S., BR. 2 E.; all of 
Sec. 13, T.38., BR. 2 E.; SE. of NW. + See. 15, T.258., BR. 3 B., and W. 
§ Sec. 81, T. 2 S., Rk. 3 E. 
The following-described tracts were selected as swamp prior to June 
~ 3, 1856, and have been approved to the railroad, but the State claim 
under the swamp grant has not been rejected; in other respects their 
- status is the same as those last above described: 

Lots 5, 7, and 8, Sec. 1, T. 17 8., R. 12 W., lots 2, 3, 5, 6,8, N. $ of 
NW. 4, SE. 4 of. SW. 4, NW. 4 of SE. 4, Sec. 15, T.20N.,R.4E. | 
The following-described tracts are within the granted limits of the 
contested portion of the N. O., O. and G. W. RB. R., act June 3, 1856, but 
do not appear to have been selected by said road. They were, however, 
selected by the State as swamp lands prior to June 3, 1856, but have 

not been certified to it, viz: 

All of Sec. 21, T. 148., R. 23 E.; alll of Sec. 15, T. 10 S., R. 6 E.; all 
of Sec. 25, T. 14 S., RB. 90 E.; all of Ben: 27 T. 14 8. , BR. 20 E.; all of 
Sec. 29, T.148., R. 20 E.; all of Sec. 31, T.148., R. 20 E.; all of Sec. 


33, T.148., R. 20 E., and all of Sec. 35, T. 14S, R. 20 E. 


The following-deseribed tracts are within the indemnity limits of the 
road named, and had been selected by the State as swamp lands prior 
to June 3, 1856, but the title is yet in the government, viz: 

S. $ of NW. 4, NW. 4 of SW. 4, SW. 4 of SW. 4, Sec. 11, T. 358., RB. 
2H.; all of Sec. 15, T. 14 8., R. 13 E. ; lots 1, 2, 3, and 4, See. 19, T. 14 
Ss R. 23 EK. 

The proviso in the act of June 3, 1856, above referred to is as follows: 

And provided further, That any and all lands heretofore reserved to 
the United States by any act of Congress, or in any other manner by 
competent authority, for the purpose of aiding in any object of internal 
- improvements, or for any other purposes whatsoever, be, and the same 
are hereby, reserved to the United States from the operation of this 
act; and in support of the views urged the following qin Lee States 
supreme court decisions are cited: L. L. and G. R. RB. vw. (2 Otto, 
733); Newhall v. Sanger (2 Otto, 761); Railroad Co. v. Prion Co. ) 
Wallace, 89). 

The question for decision is, were the tracts selected and reported to - 
this office by the State as swamp land prior to June 3, 1856, whether 
swampy or not in character, excluded from the grant of lands for rail- 
road purposes of that date to the State of Louisiana ? 

The opinion of the Attorney-General, dated November 10, 1858 (1 
Lester, 564), involving the question of respective claims under the 
swamp and railroad grants, formed the basis of a letter of inquiry ad- 
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dressed to the Department by this office, December 2, 1858 (see 1 Les- 
ter, 565), as follows: 

Were lands within the limits and description of a railroad seit which 
were not in fact swamp or overflowed, but were selected and reported as 
such prior to final location of the railroad, and said road became located 
prior to the act of 3d March, 1857, did that act confirm such selections 
as unappropriated lands, and must the lands be patented to the State 
under the swamp grant ? or on the other hand, did they become appro- 
priated by the railroad grant and the final location of the road, and shall 
the investigations proceed upon contests made by the railroad compa- 
nies with a view to ascertain the real character of the lands, whether 
they be swamp or dry ? . 

These inquiries, which involve the identical questions at issue, were 
answered by the Department December 10, 1858, to the effect that the 
act of 1857 did not confirm such selections, and the character of the 
land was therefore a matter that could be inquired into (1 Lester, 567). 

The same views were maintained and instructions issued in accord- 
ance therewith by Secretary Thompson July 23, 1859 (1 Lester, 570). 

It is argued that this manner of adjusting the grants is not sustained 
by the United States supreme court decision cited, but that, on the 
other hand, entirely opposite views are set forth. 

Under the proviso in the grant of June 3, 1856, above quoted (all rail- 
road. grants referred to having a similar ptOWIBO). restricting the grant, 
the supreme court, in case of Railroad Company v. Fremont Company, 
supra, held (referrin g to the lands selected as swamp) * in the language 
of the railroad act, the whole of the lands in controversy were ‘ other- 
wise appropriated,’ and were ‘reserved’ for the purpose of aiding the 
States in their objects of internal improvements.” . 

In the case of L. L. & G. R. BR. Co. v. United States, supra, the ques- 
tion being the construction placed upon the proviso restricting the 
grant to the railroad company, the court held that “these grants have 
always been recognized as attaching only to so much of the public do- 
main as was subject to sale or other disposal.” 

The selection of a tract as swamp land, and placing the same of record, 
has always been held by this office as withdrawing it from entry or loca- 
tion. 

Under the decisions as cited, lands herein described selected by the 
State as swam_ lands prior to June 3, 1856, whether swamp or dry, 
were otherwise appropriated within the meaning or the act, and were, 
therefore, excluded from the operations of the grant of that date to the 
State of Louisiana for railroad purposes; from which it follows that 
- gaid grant did not interfere with or prevent their confirmation to the 
State as swamp lands under act of March 3, 1857, and I decide that if 
they were otherwise vacant and unappropriated at that date, they were 
so confirmed. | 

In view of this decision, the action of this office, as stated, in reject- 
.Ing the State’s claim to any of the tracts selected as swamp prior to 
20309—VoL 1——33 | 
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June 3, 1856, was erroneous, as was also the certifying of these lands to 
the State for railroad purposes. , 

The action of this office was also erroneous in restoring the tracts 
above named to market; and you will note on your records the fact that 
the lands described as having been selected prior to June 3, 1856, are 
confirmed swamp selections, and refuse to allow entries of the same, 
and also advise parties who have made the entries, as stated, that they 
will be canceled and the purchase-money refunded; and in case of home. 
stead entries the parties will be allowed to make new entries, with credit 
for the fees and commissions paid, or on application the money so paid 
will be returned to them. 


SWAMP SELECTIONS—FIELD NOTES, 
STATE OF MICHIGAN. 


The State and the United States having agreed that the field notes of survey should 
form the basis of adjustment of the State’s claim for swamp lands, and the same 
_in case of resurvey; and a resurvey having been made, in the field notes of which 
the tract in question appeared to be of the character contemplated by the act of 
September 28, 1850, the same inured to the State, though not embraced in the list 

of selections reported. 


Secretary Kirkwood to Commissioner McFarland, October 1, 1881. 


I have considered the appeal of the Flint and Pere Marquette Rail- 
road Company from your decision of December 16, 1880, which held the 
N. 4 of the SE. 4 of Sec. 33, T. 14 N., R. 1 W., East Saginaw, Mich., to 
be swamp land, and sranted to the State of Michigan under the act of 
September 28, 1850, 

By apreement between the State and the United States, the field notes. 
of survey were made the basis of adjustment of the swamp claim of the 
State; and in case of a resurvey the adjustment was also to be made 
on like notes. 

The tract in question is embraced in a list of swamp selections for 
that State, reported to your office December 24, 1852. A resurvey of 
the township was made and approved in June, 1853, and a new list of 
selections in lieu of the former list was reported by “hie surveyor-gen- 
eral in October, 1853, in which the tract is not embraced. It appears, 
however, from the field notes of such resurvey that the tract is of the 
_ character contemplated by the said act. It is immaterial, therefore, 
whether or not it was named in said list; but being of the character 
named, if inures to the State, under said agreement, regardless of the 
list. 

Your decision is affirmed. 
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SWAMP LAND—SELECTION—PRIOR SALE—EVIDENCE. 
ah FAD (O/ 


ARANT ¥, STATE OF OREGON.* 


The swamp grant act to Oregon does not include lands which the government sold, 
reserved or disposed of prior to confirmation of title—i. e., the sd a by the 
Secretary of the Interior of. the State selection. 

Arant made his pre-emption filing prior to the assertion of any claim by the State. 

Besides the evidence fails to show that the Jand was swamp. 

Pre-emption allowed, and claim of the State held for rejection. 


Commissioner McFarland, to register and receiver, Lakeview, Oregon, April . 
14, 1882. 


I have examined the case of W. F. Arant v. State of Oregon, involv- 
ing lots 1, 2, 3, and 4, Sec. 2, 40 8., 8 E., W. M. 

Mr. Arant filed pre-emption D. 8. No. 82, June 13, 1873, alleging set- 
tlement November 5, 1872. The State selected the tracts December 1, 
1872, under the swamp land grant of March 12, 1860. , 

This act extended the swamp land act of 1850 to the States of Oregon 
and Minnesota, subject among other conditions to the following pro- 
Visions : . 

That the grant hereby made shall not include any lands which the 
government of the United States may have sold, reserved, or disposed 
of (in pursuance of any law of Congress heretofore enacted} prior to the 
confirmation of title to be made under the authority of the said act. 

Land that should be so disposed of by the United States prior to 
the confirmation of the State title as aforesaid was therefore not granted 
to the State of Oregon. | 

The confirmation to be made was the adjudication and approval to 
the State by the Secretary of the Interior of lands found to be swamp 
in the manner provided by the act of 1850. 

In the case of Crowley v. State of Oregon, the Secretary of the Interior 
held that the proviso of the act of 1860 was not intended to continue the 
disposal under general laws of land found to be swamp, or to dispose of 
lands in the face of an asserted and undetermined claim of the State, 
and the Secretary expressly declared that “to this extent only is it here 
intended to construe this proviso.” 

In the present case the settler claimed to have initiated his pre- 
emption right prior to the assertion of any claim by the State. 

The evidence taken at the hearing in the case and reported by you 
establishes this fact: 

The land was not swamp land as shown by the public surveys or as 
found by the testimony in the case. 

The State relied upon the deposition of William M. Turner to prove 
the swampy character of the land. Turner was one of the deputy 
United States surveyors who surveyed this land in 1872. He again 





*See 2 L. D., 641, 
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examined it unofficially in 1876. In 1872, when an officer of the United 
States, he found the land not swamp but among “ the most valuable and 
desirable land in the whole township.” In 1876, when employed in 
some other capacity, he found the land submerged. The evidence in 
the case shows that there was an extraordinary overflow in 1876. It is 
evident that the conclusion reached by Mr. Turner ata period of unusua lly 
high water, that the land was swamp, cannot be relied upon to establish 
the swampy character of land which he had carefully examined and 
officially reported in 1872 as “rich bottom.” 

The rebutting testimony shows, besides, that the general character of 
the land was properly described by the survey of 1872. In 1879 another 
official survey of this land was made, and the field notes of the latter 
survey correspond with the survey of 1872, and both confirm the testi- 
mony of the inhabitants that the land is not swampy in character, but 
good arable land. 

The prior right of the pre-emptor having been established, and the 
land not having been found to be swamp, the pre-emption entry will 
be allowed and the claim of the State held for rejection, subject to the 
usual right of appeal. 


CASH ENTRY—AMENDMENT. 
THOMAS UNDERHILL. 


Amendment cannot be allowed except in the cases provided for by law, where an 
error has been made in the description by the entryman, or where the records are 
defective in not showing the correct description of the land. 


Commissioner McParland to register and recevver, Gainesville, Florida, Sep- 
tember 29, 1882. 


Referring to your letter of 25th January last, inclosing the affidavit 
of Thomas Underhill, duly corroborated, setting forth that the land 
embraced in his cash entry No. 1494, for the NE. 4 of SW. 4, Sec. 7, T. 
15, R. 29 EB, lies under water, and is totally untillable and worthless 
for any purpose, and asking that he may be allowed to apply the pur- 
chase money on said entry to a new entry on land such as he may se- 

lect. 

You are informed that it is not shown that any mistake was made by 
Mr. Underhill in making said entry No. 1494, nor is it shown that he 
intended to purchase a tract different from that purchased; no error 
was occasioned by original incorrect marks made by the surveyor or by 
obliteration or change of the original marks and numbers at corners of 
the tract of land; neither did the mistake arise from error of the sur- 
veyor or officers i the land office. 

Mr. Underhill applied to purchase the NE. 4 of SW. 1 Sec. 7, T. 15 
., R. 29 E., and it is not shown that he intended to purchase any other 
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tract of land, or that any mistake was made of the true numbers of the 
tract purchased. 

From the evidence submitted, I am of the opinion, that no mistake 
was made by Mr Underhill in making entry No. 1494, and he is there- 
fore not entitled to the relief provided for in sections 2365 and 2372 Rev. 
Stats., to which you are referred. 

The law only provides for change of entry where an error has Been 
made iu the description by the entryman himself, or when the records 
themselves are defective in not showing the correct description of the 
land. 


ACCOUNTS~—FEES AND COMMISSIONS. 
INSTRUCTIONS. 


Instructions as to the fees to be charged by registers and receivers for filing and act- 
ing upon applications for patent for mineral lands and the charges to be made 
for writing actually done to establish proof in such cases. 


Commissioner McFarland to register and receiver, Lake City, Colorado, 
July 8, 1881, | 


I am in receipt of your letter of the 28th ultimo in reply to “ M” of 
June 21, in reference to the charge of $5 in addition to the regular fee 
of $10 in applications for patents for mineral lands, and in reply have 
to inform you as follows: 

You are authorized by the law and by instruetions from this office to 
charge and collect a fee of $10 for filing and acting upon applications 
for patent for mineral lands, and where any writing is done by the reg- 
ister, receiver, or any other person employed by them to do such writ- 
ing, a further charge of 224 cents per hundred words for writing actually 
done ‘to establish proof to such mineral claims, provided said writing is 
done in the office of the register and receiver, is to be charged and col- 
lected, said money to be accounted for in the receiver’s monthly and 
quarterly accounts as fees received for reducing testimony to writing. 
Messrs.Cobb and Arnold, of Denver, Colo., have this day been furnished 
with a copy of this letter. | 


FEES FOR REDUCING TESTIMONY TO WRITING. 


Instructions to registers and receivers as to their duties therein; also in examining 
testimony, furnishing transcripts, ete. Fees chargeable by them therefor. 


Commissioner McFarland to register and recetver, La Crosse, Wisconsin, 
July 29,1881. 


iam in receipt of the register’s letter of the 13th of June last, re- 
questing that the receiver at your office be instructed as to his duties 
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in reducing testimony to writing, examining testimony, furnishing tran- 

scripts, etc., andin reply have to state as follows: 
- Paragraph 10, section 2238, Rev. Stat., in fixing the compensation of 
registers and receivers for reducing testimony to writing, provides that 
‘‘ the register and receiver are allowed jointly at the rate of 15 cents 
per one hundred: words for testimony reduced by them to writing,” im- 
plying, though it does not expressly state, that it is the duty of both 
officers to perform this work. 

Section 2239, Rev. Stat., in reciting the duties of registers of consoli- 
dated land offices i in making transcripts or furnishing other information 
from the records, expressly states that ‘the receiver shall receive his 
equal share of the fees, and it shall be his duty to aid the register in 
the preparation of the transcripts or giving the desired information.” 

Correspondence addressed to the register or receiver, or to register 
and receiver, is to be answered by the officer to whom the subject espe- 
cially pertains; or if the information or the business is of a joint nature 
each officer will assist in giving said information or Stneug to the 
business referred to. . 

It is expected and required that the register and receiver will each 
cheerfully assist the other in conducting the business of the land office 
for the best interests of the government and the welfare of the people. 


FEES FOR REDUCING TESTIMONY TO WRITING. 


Instructions to register and receiver as to proper charge therefor in mineral cases, 
and as to other proper and improper charges. 


Commissioner McFarland to register and receiver, Lake City, Colorado, 
May 6, 1882. 


I have to acknowledge the receipt of your letter of the 10th ultimo, 
replying to ours of the 24th March, relating to fees received for reduc- 
‘ing testimony to writing in mineral cases, and in reply thereto have to 
state as follows: | | 

You refer to the method employed by you in computing fees received 
for reducing testimony to writing and detail the charges under several 
heads, and say you charge for, 

1st. Notice for publication; this you have aright to charge for at the 
rate of 224 cents per 100 words for writing actually done by you. 

2d. Writing done in filing and briefing all the papers; this is an ille- 
gal charge and must not be made. 

3d. Letters written to the parties, often a long correspondence; this 
you must not charge for, as you are each paid a salary of $500 per an- 
num to conduct the business and correspondence of the office. 

4th. Writing done in final entry, embracing register’s certificate and 
certificate of posting, receiver’s receipt, and making the application. to 


es: 


- 
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purchase. You will not make any charge for these services, as they 
are part of the duties connected with your office, with the exception of 
the application to purchase, which is to be made out by the applicant 5 
but if made by you (and every facility should be given to purchasers of 
lands), you can make no charge therefor. 

5th, Letters to the parties again; no charge for this can be made, as 
you must conduct the correspondence of your office wreuOUt any charge 
to your correspondents. 

6th. Letters of transmittal to General Land Office; the same answer 
as is given to No. 5 applies to this. 

7th. Correspondence from time to time with the Department and ap- 
plicants, up to the time the patent issues. No charge is to be made for 
this. 

You are now informed that you will be iat to a strict compliance 
with instructions contained in the circular letter of this office, dated 
January 27, 1881 (copy herewith), and to the charges authorized by the 
fee bill transmitted under date of April 7, 1881. You will inform this 
office whether you keep the fee bills referred to posted in a conspicuous 
place in your office or not. | 


peewee eee 


FOR REDUCING TESTIMONY TO WRITING WHEN TAKEN BEFORE SOME 
OFFICER OTHER THAN REGISTER AND RECEIVER, 


When testimony is taken as above in contested cases, the register and receiver are 
not entitled to compensation aside from their salaries. 


~ Commissioner McFarland to register and receiver, North Platte, Nebraska, 
July 18, 1882. 


I have to acknowledge the receipt of the caietete! letter of tiie 12th 
ultimo, inquiring ‘‘ whether, in contest cases, where all the evidence is 


taken before some officer other than the register or receiver, the receiver 


is authorized to charge for and receive any compensation under the head 
of reducing testimony to writing, for the writing done in making up the 
record and decision in the case, and the transcripts thereof, and also 
for the writing entering in the commission to take depositions and copy 
of interrogatories,” and 1n reply thereto, you are informed that you are 
not entitled to receive any compensation for these services, as they are 
a part of the duties ot your office, for which you receive an annual salary 
of $500. 

Your attention is called to the inclosed circulars from this office, dated 
May 24, 1879, and January 27, 1881, respectively, from which you will 
learn the proper items to charge for under the laws and regulations re- 
lating to fees for reducing testimony to writing. 

The letter of this office, dated May 6, 1882, to the register and receiver 
at Lake City, Colo. (9 C. L. O., 35), relating to fees allowed for testimony 
reduced to writing in establishing claims to public lands, is modified to. 
the extent that no charge is to be made for the preparation of the notice 
of publication. 
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INDIAN LANDS—PROCEEDS OF SALES—HOW DISPOSED OF. 


Receivers are to pay into the Treasury the gross amount of proceeds of such sales. 
No part can be withheld for compensation of register and receiver or for clerk 
hire, 

Decision of First Comptroller of Treasury. 


‘First Comptroller Lawrence to Commissioner McFarland, July 2, 1881. 


I have received the letter of the Acting Commissioner of the Gen- 
eral Land Office, under date of June 4, 1881, in which he states that, 
_ owing to a deficiency in the appropriation for salaries, fees, and. com- 
missions of registers and receivers for the current fiscal year (1881), 
the honorable Secretary of the Interior has directed that a pro rata. 
distribution be made of the unexpended balance of the appropriation, 


_. based upon the receipts of the various offices for the quarter ending 


March 31, 1881. He states that the office at Independence, Kans., is a 
maximum office, and that an advance of $600 was made to the receiver 
for 40 per cent. of his estimate of $1,500. In addition to the public 
lands disposed of in this district are included Osage trust and dimin- 
ished reserve lands, and the receiver has, under date of May 30, 1881, 
requested that he be permitted to transfer to his account, as disbursing 
agent, the sum of $900 from the proceeds of the sale of said Indian 
lands, with a view of supplying the deficiency in the salaries, fees, and 
commissions of himself and the register. He bases his application upon 
a letter from the General Land Office, dated April 28, 1878. The Act- 
ing Commissioner refers to section 5 of the act of May 28, 1880 (Public 
Laws, page 143, chap. 107), providing that in the disposal of the Osage 
trust and diminished reserve lands, the register and receiver shall be 
allowed the same fees and commissions as are allowed in the disposal 
of public lands, and the net proceeds of the sales of public lands, after 
deducting the expenses of such sales, shall be deposited, etc. He 
further states that all clerks in local land offices employed upon work 
connected with the disposal of Indian lands are paid from the proceeds 
of the sales of said lands, and that it has been the custom heretofore, 
where a deficiency existed in salaries, fees, and commissions, to supply 
it from the proceeds of the sales of Indian lands in districts where such 
lands are situated. He further states that there seems to be no authori- - 
tative decision from this office relative to this and the proceeds of the 
sales of other Indian lands; and he submits the question for my de- 
- cision, with a request that i be made at as early a day as practicable. 

The large amount of business forced upon this office by reason of the 
close of the fiscal year, and the operations of the Loan Division in con- 
verting outstanding 5 per cent. bonds into 34 per cents, has necessarily 
delayed an answer until this date. 

I have considered the question submitted with care, and in due time 
will print a decision. 
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The Osage treaty, proclaimed June 1, 1867 (14 Stats., 687), and the act 
of May 28, 1880 (Public Laws, page 143, chap. 107), both require the net 
proceeds of sales of the lands referred to to be paid into the Treasury to 
the credit of the Indian civilization fund. It is not expressly declared 
what shall be done with that portion of the proceeds of sales applicable 
to reimburse the United States the cost of survey and sale, but the treaty 
provides that the United States shall be reimbursed the cost of survey 
and sale. The entire proceeds of the sales of these lands, as well that 
which is to go to the credit of the Indian civilization fund as that por- 
tion which is applicable to the reimbursements of the United States 
for the cost and expenses of survey and sale, are required by law to be 
paid into the Treasury. 

Section 3617 of the Revised Statutes expressly provides thatthe gross 
amount of all moneys received from whatever source for the use of the 
United States, except as otherwise provided in the next section, shall 
be paid by the officers who have received the same into the Treasury at 
as early day as practicable, without any abatement or deduction on 
account of salary, fees, costs, charges, or expenses or claim of any de- 
scription whatever. The exception named in this section of the Re- 
vised Statutes 1s not material, as it does not relate to this subject. It 
is entirely clear that that portion of the proceeds of sales which are ap- 
plicable to the reinbursements of the United States for the expenses 
of survey and sale is money received for the use of the United States, 
and by the express terms of section 3617 must be paid into the Treasury. 

If clerks in local land offices, who have been employed upon work 
cornected with the disposal of Indian lands, have been paid from the 
proceeds of the sales of said lands, without an explicit provision in 
some act of Congress, the payment has been unauthorized, and the 
custom of supplying deficiencies in appropriations for the salaries, fees, 
and commissions of registers and receivers from the proceeds of said 
sales is equally unauthorized. 

It is the duty of the receivers of public moneys to pay into the Treasury | 
of the United States the gross amount of the proceeds of all such sales. 
The costs and expenses of survey and sale of these Indian lands are to . 
be ascertained and stated to the Treasury Department, and that por- 
tion of the proceeds necessary to reimburse these costs and expenses is 
to be paid into the Treasury of the United States as miscellaneous re- 
ceipts, applicable to the reimbursements of the United States under 
appropriations by Congress. That portion of the proceeds of sales not 
so used of the lands now in question is to be carried to the credit of the 
Indian civilization fund. | 

Hereafter the receivers of public moneys will be chargeablein accord- 
ance with this decision, and disbursing officers cannot receive credit for 
any disbursement in excess of the appropriation made by Congress. 
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INDIAN LAND—HOW PAID FOR. 


No purchase of the Pawnee Indian lands can be consummated until the required pay- 
ment is made in money. The receipt of drafts not authorized. 


_ Aeting Commissioner Harrison to receiver, Grand Island, Nebraska, Octo- 
ber 24, 1882. 7 


I have to acknowledge the receipt of your letter of the 27th ultimo, 
stating that the Treasury Department has called your attention to the 
regulations of the same in reference to depositing the public moneys, 
in which you state that the moneys remaining in your hands as shown 
in your weekly statements, in excess of the amount authorized by ex- 
isting regulations, is caused by you receiving drafts from purchasers of 
Pawnee Indian lands, and retaining the receipts issued for said lands 
until the drafts are cashed, in the meanwhile reporting the amount of 
_ gaid sales as on hand in personal possession. This you state you do in 
order to save trouble and loss to the purchasers of said lands, who 
might otherwise, on account of the delay in having their drafts cashed, 

lose the land. 
While this office appreciates the motive that prompts your actions in 
the premises, yet it is not optional with you to accept payment for 
Jands sold in this manner. 

The law provides for the sale of the Pawnee Indian lands for money, 
and no purchase of the lands can be consummated until the required 
cash payment is received in money; therefore, should you receive drafts 
In payment for lands sold, you do so at your own risk, and you will be 
held responsible for the amount of money reported as received by you — 
on all lands returned as sold. 

-In future you will receive in payment for lands sold current funds of 
the United States only. 


Cet 


INDIAN LAND—CERTIFICATES OF DEPOSIT. 


Certificates of deposit on account of surveys cannot be received in payment for 
Sionx Indian lands. The act of March 3, 1863, requires such lands to be sold for 
cash. 


Commissioner Me Farland to receiver, Oe Fatls, Minnesota, April 12, 
1882. 


On July 23, 1881, you received in payment for cash entry register and 
receiver No, 199, Sioux Indian lands, made by Cornelius H. Byington, 
certificates of deposit on account of surveys No. 2298, issued by the First 
National Bank of Santa Fé, N. Mex., in favor of Margarito Chavez, dated 
May 13, 1881, and No. 6558 issued by the Colorado National Bank of 
Denver, Colo., in favor of Samuel B. Stewart, dated June 25, 1881, for 
$140 and $100, respectively. 
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The above described certificates are returned to you with the follow- 
ing statement : 

Triplicate certificates of deposit are receivable in payment for any 
public lands, entered under the homestead or pre-emption laws, but are 
not to be received in payment for Indian lands, timber or stone lands, 
nor for desert, coal, or minéral lands. (See marked paragraph of in- 
closed circular, also decision of the Honorable Secretary of the Interior, 
on the appeal of Robert Sproul, Land Office Report, 1877, p. 143.) 

Under the provisions of the act of March 3, 1863 (Statutes at Large, 
vol. 12, p. 819), Sioux Indian lands in Minnesota are to be sold for cash 
and the proceeds thereof deposited for the benefit of said Indians. 
therefore, certificates of deposit on account of surveys are not receivable 
in payment for Sioux Indian lands. 

The receiver’s receipt, quarterly detailed and condensed accounts, 
monthly account current, and abstract of Sioux Indian lands sold for 
the month of January last are returned for correction. 

You will require Mr. Byington to pay for the land in cash, and when 
this is done inform him that on the return of the triplicate certificates 
to this office a certificate will be placed thereon, allowing them to be 
again used, in payment for public lands entered under the pre-emption - 
or homestead laws. 

As soon as possible you will return the papers in the case to this 
office. 


eel 


MAKING ABSTRACTS OF RECORDS. 


Abstracts of records in the lecal offices, for county clerks, may be made by persons 
not employed in nor paid by the office, provided the work does not interfere with 
the business of the office. . 


Commissioner McFarland to receiver, Concordia, Kansas, February 23, 
| 1882. 


I have to acknowledge the receipt of your letter of the 13th instant 
stating that certain county clerks had made application to you for ab- 
stracts of records from your office for the purpose of taxation in their 
respective counties, and requesting information as to how such ab- 
stracts can be made, and in reply have to state as follows: As there 
is no provision of law allowing you to receive pay for transcripts of 
records, and as you state that prior to 1881 it was the practice of your 
office to allow a person familiar with your tract books to make such ab- 
stracts and receive pay from the county clerks, you are authorized to 
continue the same practice in these and like cases, providing the work 
<loes not interfere with the business of your office and is not done by 
the register and receiver, nor by any one in their employ. 

Your attention is called to marked paragraphs of inclosed circular : 
dated January 27, 1881. 
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ACCOUNTS. 
Instructions with respect to the disposition of money paid at the local offices. 
Commissioner McFarland to registers and receivers, May 24, 1882. 


The attention of this office having been called to a difference of opin- 
ion existing among persons having business at local land offices as to the 
proper officer to receive money to pay for entering lands, or for fees for 
transcripts of records and other services rendered, I have to call your 
attention to the following instructions: 

Registers of land offices have noright, officially, to receive any moneys 
whatever except such as are paid to them by receivers as salary, fees © 
and commissions, and the fee of one dollar they are especially entitled 
to receive for giving notice of the cancellation of pre-emption, home- 
stead, and timber culture entries, under the act of May 14, 1880. 

All moneys received for other services rendered by either registers or 
receivers are to be paid to the receiver, and aon and accounted 
for by him as other public moneys. 

Should any money be forwarded to the register, or paid to him, he 
will at once pay over the same to the receiver; and where parties ad- 
dress the register as to the value of any lands, or the cost of any serv- 
ice required, he will instruct them that the receiver is the proper officer 
' to receive public funds. 


Cee ee endanaeeanl 


REPAYMENT.—DOUBLE MINIMUM LAND. 
J. GARAGHTY. 


Where the definite location of a railroad raised the price of the land settled upon to 
$2.50 per acre, prior to the date of settlement, repayment of the enhanced price 
cannot be made. 


Acting Secretary Bell to Commissioner McFarland, July 16, 1881. 


IT have considered the appeal of J. Garaghty from your decision of 
January 22, 1881, rejecting his application for the return of $1.25 per 
acre in excess of the minimum price paid by him for the NW. 4 Sec. 36, 
-'T. 89, R. 29, per Fort Dodge, Iowa, pre-emption cash entry No. 4766, 
for the reason that the act of Congress of May 15, 1856, to aid in the 
construction of certain railroads in the State of Iowa, raised the price of 
the alternate sections within the six-mile limits on each side of said roads 
to $2.50 per acre; and that the definite location of the Dubuque and 
Sioux City Railroad on July 5, 1856, raised the price of the even alter- 
nate sections, of which the tract named is one, to said price. 

Garaghty’s settlement was on October 16, 1856; his final proof and 
payment were made June 19, 1858, and the land was patented to him on 
October 1, 1859. 


DECISIONS RELATING TO THE PUBLIC LANDS. 525 


On December 19, 1874, you rejected a like application of Garaghty, 
and for the same reasons upon which you reject his present application. 
As no appeal was taken from that decision, it therefore became final, 
and his present claim rests solely upon the act of June 16, 1880, the 
second section of which provides that “in all cases, where parties have 
paid double-minimum price for land, which has afterwards been found 
not to be within the limits of a railroad land grant, the excess of $1.25 
per acre shall be repaid to the purchaser, his heirs or assigns.” 

The question submitted, therefore, is one of fact only, viz, whether or 
not the tract is within the limits of the grant to said Dubuque and Sioux 
City Railroad (afterwards the Dubuque and Pacific Railroad), 

As it appears from the files and maps of your office that said tract is 
within the limits of said grant, the application of Mr. Garaghty is not 
aided by the said act, and your decision is accordingly affirmed. | 

[Re-affirmed by decision of Department of September 19, 1881, on 
motion for reconsideration. | : 


REPAYMENT—ADDITIONAL HOMESTEAD ENTRIES. 


By the act of March 8, 1879, no fees and commissions are chargeable upon such entries, 
| and amounts received therefor must be returned. 


Commissioner McFarland to register and receiver, North Platte, Nebraska, 
July 26, 1881. 


I have to acknowledge the receipt of the receiver’s letter of the 25th — 
ultimo, in' reply to letter ““C” of the 18th of June last in relation to the 
practice followed at your office of charging and collecting commissions 
on additional homestead entries under the act of March 3, 1879, and in 
reply have to inform.you as follows: 
~ The act of March 3, 1879 (see Statutes of the United States, 1878~79, 
page 472), provides that— | , 

Any person who has under existing laws taken a homestead on any even 
section within the limits of any railroad or military road land grant, and 
who, by existing laws, shall have been restricted to eighty acres, may 
enter under the homestead laws an additional eighty acres adjoining the 
land embraced in his original entry. 

It further provides that the settler may elect to have his original entry 

canceled, and be entitled to make a new entry of one hundred and sixty 
acres the same as though the first entry had not been made, and it is pro- 
vided further that said additional entry, or a new entry after the cancel- 
lation of the old one, shall be allowed to be made wothout the payment of 
fees and commissions. The statute is definite in its terms. The entry 
is to be allowed “ without the payment of fees and commissions.” 

This office understands the law to be that no entry fees or commissions 
are to be charged in such cases. There is no exception stated in the act 
which would imply that final entry commissions are chargeable on mak- 
ing final proof. | 


} 
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The language “‘ witbout the payment of feesand commissions” requires 
the entry to be allowed without the payment of either original or final 
entry fees or commissions, and the Secretary of the Interior has ruled 
that the act is a remedial one and must be liberally construed. As the 
law stands, therefore, persons making final proof on additional or new 
entries under the above act are entitled to do so without the payment 
of any entry fee or commissions, and the register and receiver are only 
entitled to the fee for reducing testimony to writing in making final 
proof, which at your office is fifteen cents per one hundred words. 

The final receipts in additional homestead entries, register and receiver 
Nos. 438, 447, 457, 464, 465, and 466; the register and receiver abstracts 
of final proofs for the months of January, March, May, and June last; 
the receiver’s accounts-current and fee statements for the same months, 
and his accounts for the first and second quarters of 1851, with the reg- 
ister’s vouchers for the same quarters, are herewith returned. The 
receiver will return the commissions collected in the cases above referred 
to to the parties paying the same, taking from them vouchers for the re- 
spective amounts, which he will transmit to this office. 

The receiver will collect from the register the amount allowed said 
officer as his share of the disallowed commissions, taking from him a 
corrected voucher for his salary, fees, and commissions. 

The receiver will correct his accounts and return all the papers in 
the cases to this office as soon as-possible. As the accounts for the third 
and fourth quarters of 1880 have been adjusted by this office, and trans- 
' mitted to the Treasury Department, and the commissions received in 
those quarters covered into the Treasury, there can be no relief to the 
parties who made final proof in additional homestead entries Nos. 401, 
412, 426, 430, and 431, without a special act of Congress. 


REPAYMENT—MINERAL LAND. 
JOHN R. MAGRUDER. 


The cancellation of a mineral entry for non-compliance with antecedent statutory 
requirements does not affect the possessory rights of the applicant. 
Effect of relinquishment of defective entry and repayment of purchase money in such 
 B& Case. 
Distinction between mineral and agricultural entries in this respect, 


Commissioner McFarland to Secretary Kirkwood, July 29, 1881. 


I have the honor to submit herewith for your action, an account in 
favor of John R. Magruder for return of purchase money for land er- 
roneously sold to him by the United States, per Santa Fé, N. Mex., 
mineral entry, No. 8, for lot No. 38, known as the Chino Mine Claim. 

It appears from the evidence herewith submitted, that the local land 
officers declined to receive the money, $105, from said Magruder on the 
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ground that the publication notice and application bore different dates, 
and the party was allowed to appeal to this office. Upon appeal, this 
office directed the local officers to accept the money from Magruder, be- 
cause the objections of the local officers were not well taken. (See 
copy of letter herewith, marked A.) Upon the receipt of the papers in 
the case by this office, and an examination of the same, the entry was” 
canceled for the reason stated in the adjustment. (See copy of letter 
of cancellation herewith, marked B.) 

Ttis my opinion that the entry was erroneously allowed, and comes 
within the provisions of the act of June 16, 1880, and I therefore sub- 
mit the case for your consideration. 


Acting Secretary Bell to Commissioner McFarland, August 3, 1881. 


The claim of John R. Magruder, forwarded with your letter of July 
29, 1881, for the repayment, under the act of June 16, 1880, of $105, paid 
by him at the Santa Fé land office, New Mexico, November 22, 1875, on 
mineral entry No. 8, as per receiver’s receipt of that date, and of $10 
paid by him in the matter of said entry as fee for filing his application 
for patent, amounting altogether to $115, is herewith returned with my 
approval, , 

It must be understood, howerer, that the approval of this claim can- — 
not be treated nor éonsidered as a precedent in cases of repayment of 
moneys paid upon agricultural entries, for this reason, that in case of an 
agricultural entry the lawful cancellation thereof leaves no right or title 
to the land in the entryman, and therefore the requirement of the law 
(sec. 2, act of June 16, 1880) and of your regulations regarding the re- 
linquishment of all claim to the land should be enforced in such a case; 
but it is quite different as regards a mineral entry where, as in this case, 
the entry was canceled for the reason that the antecedent statutory re- 
quirements necessary to authorize a sale by the local officers had not 
been performed, and not for the reason that the claimant had no legal 
possessory title. The cancellation of Magruder’s entry therefore simply 
set aside all that had been done towards the acquisition of a patent, and 
left his rights of possession under his location and compliance with law 
as to yearly improvements, whatever those rights were, intact, and Ma- 
gruder free to sell his possessory title the same as if no entry had been 
made or attempted. His conveyance, therefore, of March 1, 1876, after 
the cancellation of his entry, must be treated by the Department simply 
as a conveyance of his possessory title, and not an attempted disposal 
of the title which he might claim under his entry; in other words not 
an attempted disposal of the fee. On the other hand his relinquishment 
on the back of his duplicate receipt, made April 21, 1881, whereby he in 
terms relinquished to the United States all his right, title, and claim in 
and to the land described in the receipt cannot be construed as a relin- 
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- quishment of his possessory title, but as a relinquishment of all claim 
by virtue of the said receipt and entry, such a relinquishment, in my 
opinion, is in this case a compliance with the second section of the act 
aforesaid. 
REPAYMENT—FRAUDULENT PRE-EMPTION, 
I’, W, MARCHANT. 


Where entry is canceled on the ground of fraud, repayment will not be allowed. 


Commissioner McFarland to Messrs. Bird & Lowe, Salt Lake City, Utah, 
November 25, 1881. 


In reply to your letter of 14th instant, relative to the application of 
Franklin W. Marchant for repayment of the purchase money paid on 
Salt Lake City pre-emption cash entry No. 1,038, you are advised that 
the records of this office show that Mr. Marchant filed for the EB. 4 of 
SW. 4 Sec. 23, T.1S., R. 5 E., as per declaratory statement No. 2,193, 
April 12, 1870, and made final ‘proof and payment July 11, 1872, per 
cash entry No. 1,038. 

By our letter “‘F,” of October 2, 1874, Mr. Marchant was called upon | 
to furnish additional proof as to his citizenship and actual date of set- 
tlement. | 

On March 26, 1875, a report was received from the local officers at 
Salt Lake City stating that Mr. Marchant had appeared at their office 
and stated that he had relied upon his father’s naturalization papers 
for his citizenship, and that he was but twenty-one years of age at the 
present time. Thereupon his entry was canceled April 7, 1875, because 
he was not a qualified pre-emptor, being a minor at date of pane and 
entry. 

Under section 2362 of the Revised Statutes repayment is authorized 
upon satisfactory proof, “that any tract of land has been erroneously 
sold by the United States, so that from any cause the sale cannot be 
confirmed,” while in section 2 of the act of June 16, 1880, it is provided 
that the Secretary of the Interior shall cause repayment to be made, 
‘(when from any cause the entry has been erroneously allowed and can- 
not be confirmed.” 

In this case the proofs at date of entry showed a compliance with 
law (he, Marchant, having sworn that he was twenty-one years of age) ; 
but it was subsequently proven that he was not of age at date of said 
entry (he, Marchant, having acknowledged that he was not of age when 
he made said proof); therefore the proofs upon which the entry was . 
based were false; and in such a case it cannot be held that the entry was 
erroneously allowed, for it was his (Marchant’s) own fault ues the entry 
could not be completed. 

Therefore I decline to recommend the repayment of the purchase 
money as aSked for. Sixty days are allowed for apUESt to the honor- 
able Secretary of the Interior. 


~ 


t 
{ 


DECISIONS RELATING TO.THE PUBLIC LANDS. 529 
REPAYMENT—OSAGE TRUST LAND. 


G. C. Day. 


Party failing to comply with provisions of act of July 5, 1876, is not entitled to re- 
payment. 


Commissioner McFarland to register and receiver, Topeka, Kansas, July 
26, 1882. | 


Referring to your letter of 19th May, in the matter of the return of 
$39.96, being the first installment paid by G. C. Day for lots 1 and 2 of 
NE. 4, Sec. 3, T. 15, BR. 9, per receipt No. 607, “Kansas trust and di- 


‘ minished reserve lands,” you are informed that the second section of 


the act of July 5, 1876 (19 Stat., 75), provides— 


That if any person or persons applying to purchase land under the 
provisions of this act shall fail to make payment or to perform any other 
conditions required by the provisions of this act, or by rules and regu- 
lations which may be prescribed in the execution hereof, within ninety 
days after such payment shall become due or performance be required 
by the terms hereof, or by the rules and regulations which may be pre- 
scribed in the execution hereof, such person or persons shall forfeit all 
rights under the provisions of this act, and all claim or right to reim- 
bursement or compensation for previous action or payment by said per- 
son or persons under the provisions hereof; and the land proposed to be 
purchased by such person or persons shall again be subject to sale as 
though no action had been had in regard to the same. . . 

As the case of Mr. Day clearly falls within the provisions of the above- 
cited section of the act of July 5, 1876, an application from said Day 


cannot be favorably entertained. 


REPAYMENT—RELINQUISHED DESERT LAND ENTRY. 
GONZALES ET AL. 


Where parties voluntarily abandon or relinquisa an entry on desert land, it not hav- 
ing been erroneously allowed, repayment cannot be nade. 


Commissioner McFarland to Messrs. Curtis, Earle, & Burdett, Washington, 
D. C., December 5, 1881. 


Referring to your letter of 26th ultimo, in the matter of the applica- 
tion of José Ygnacio Gonzales and Florencio Chaves, respectively, for | 
repayment of the purchase money paid by said parties on desert land 
entries Nos. 10 and 11, La Mesilla, N. Mex., you are informed that said 
entries were canceled November 29, 1881, for relinquishment, the par- 
ties having relinquished their entries, for the reason that the land em- 
braced therein was mountainous and hilly, and after repeated efforts 
they found it impossible to condust water in ditches on the land to irri- 
gate and improve the same. 

20209—VoL 1——34 
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Section 2362 of the Revised Statutes authorizes the repayment, 
_ “where a tract of land has been erroneously sold by the United States, 

so that from any cause the sale cannot be confirmed.” 

‘The second section of the act of June 16, 1880, provides that in all 
eases where homestead or timber culture or desert land entries, or other 
entries of public lands, have heretofore or shall hereafter be canceled 
for conflict, or where from any cause the entry has been erroneously 
allowed and cannot be confirmed, the purchase money shall be re- 
fonded. 

At the date of said entries there were no adverse rights to the lands 
embraced in said entries, neither were the entries erroneously allowed, 
but the fault was on the part of the purchasers, Messrs. Gonzales and — 
Chaves. 

It is the ruling of the Department that where a party voluntarily 
abandons or relinquishes his entry, or fails to comply with the law 
under which his entry was initiated, the purchase money cannot be re- 
funded. 

Therefore I decline to recommend the return of the purchase money 
as asked for in these cases. 

Sixty days will be allowed for appeal to the honorable Secretary. 


SAME, ON APPEAL. 


Where parties voluntarily abandoned their entry on desert land for the alleged reason 

that it could not be reclaimed, there being no conflict, and the entry not errone- 

- ously allowed, the matter complaincd of originating in their own misjudgment, 
repayment will not be directed. 


Secretary Teller to Commissioner McFarland, October 11, 1882. 


I have cousidered the appeals, respectively, of José Ygnacio Gonzales 
and Florencio Chaves (erroneously submitted by you as one case) from 
your decision of December 5, 1881, rejecting their respective applica- 
tions for repayment of the purchase money paid by them on desert land 
declarations Nos. 10 and 11, La Mesilla, N. Mex. 

The act of March 3, 1877 (19 Stat., 377), authorizes a declaration by 
a qualified person of his intent to reclaim a specified quantity of desert 
land, not exceeding 640 acres, by conducting water upon the same 
within the period of three years, and upon payment of 25 cents per acre, 
and upon proof of such reclamation within that time and the further 
payment of $1 per acre, a patent for the reclaimed land is required to 
issue to him, The act also describes desert land as “Jands exclusive of 
timber lands and mineral lands which will not, without irrigation, pro- 
duce some agricultural crop.” 

The declarations in question were filed October 9, 1877, when Gonzales 
paid into the local office the sum of $130 as his first payment on pur- 
chase of 520 acres, and Chaves the sum of $160 for 640 acres. Their 
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declarations expired by limitation October 9, 1880, of which they were 
officially notified on the 15th of the same month. It does not appear 
that either of them had reclaimed any portion of the lands. On Janu- 
ary 25, 1881, they each applied for repayment of their purchase money 
under the act of June 16, 1880, alleging that the lands covered by their 
respective declarations were mountainous and hilly, and that after 
repeated efforts they had been unable to conduct water to irrigate and 
improve them. | | 

The second section of the act of June 16, 1880, provides that where 
entries of public land, including desert land, have theretofore or there. 
after shall be canceled for conflict, or where from any cause the entry 
has been erroneously allowed and cannot be confirmed, the Secretary of 
the Interior shall cause to be repaid to the person who made the entry, 
or to his heirs or assigns, the fees, commissions, and purchase money 
so paid upon surrender of the duplicate receipt and the execution of a 
‘proper relinquishment of all claim to the land whenever such entry 
shall have been duly canceled by the Commissioner of the General Land 
Office. 

Repayment of the purchase money in these cases is not, in my opin- 
ion, authorized by this statute. The parties knew, or are presumed fo 
have known, the character of the land and the difficulties attending its 
irrigation when they made their payments. 

That it was more difficult than they supposed, or even that it was 
impossible, does not aid their applications. There is no conflict; the 
entries were not erroneously allowed, and no reason appears why they 
could not be confirmed. The cases show a voluntary abandonment of 
the land by the applicants, without fault, on the part of the govern- 
ment, and in such ease the statute affords no relief. | 

Your decision is affirmed. | 


: REPAYMENT—VOLUNTARY ABANDONMENT. 
2/ AD2»5 T- O Y ONM. T, 
do, SI JOHN CARLAND. 


‘The act of June 16, 1880, does not provide for the payment of fees and commission 
to parties who voluntarily abandon their right to complete their entry. 


Commissioner McFarland to John Carland, Fort Hall, Idaho, January 
20, 1882. 


In reply to your letter of 16th ultimo transmitting application for 
repayment of the fee and commissions paid by you in making Bismarck, 
Dak., homestead entry No. 71, you are informed that the act Congress, 
approved June 16, 1880, does not provide for the repayment of fees and 
commissions to parties who voluntarily abandon their right to complete 
their entry. _ 
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SAME, ON APPEAL. 
Secretary Teller to Commissioner McFarland, October 20, 1882. 


I have considered the appeal of John Carland from your decision of 
January 20, 1882, declining to recommend the return to him of the fees 
and commissions paid on Bismarek , Dak., homestead entry No. 71. 

‘It appears that Carland, an officer in the Army of the United States, 
made said entry under the supposition that the homestead laws did not 
require his residence on the tract. On being advised of his mistake, he 
voluntarily abandoned the entry, and now applies for repayment of the 
fees and commissions. 

The act of June 16, 1880, a llows such repayment in cases ae alk 
entry has been canceled for conflict , or has been cErqueounly allowed. 
and cannot be confirmed. | 

The present case, so far as appears, is not within either of these pro- 
visions. There was no conflict, the entry was not erroneously allowed, 

and might have been confirmed. As there has been no fault or error 
on the part of the government, this Department is without authority 
in the matter. 

Your decision is affirmed. 
prt D ele | 
yo? J3LY REPAYMENT—HOMESTEAD ENTRY. 


DUTHAN B. SNopy. 


- The act of June 16, 1880, is remedial, and as such should be construed liberally. 
Where “from any cause” the entry has been erroneously allowed, .no fraud appear- 
ing, repaymeut should be made. 


Secretary Teller to Commissioner McFarland, March 9, 1883. 


I have considered the application of Duthan B. Snody for repayment 
of fees and commissions on homestead entry No. 798), final certificate 
No. 2346, Boonville, Mo., on appeal from your decision of Apri! 25, 1882, 
declining to recommend repayment. 

Snody had made homestead entry previous to the one above men- 
tioned, which he abandoned. 

The proof shows that he made the second entry in good faith, settled 
upon and improved it, and at the proper time made his final proof, be- 
heving his entry to be valid ; that at that time no affidavit or other 
statement was required to the effect that he never had made any other 
entry, and that he did not learn until after he had made his final proof 
that he could make butone entry, but supposed he could make another 
because he had not obtained any land under the first. Upon learning, 
however, that he could not, he executed in due forma release and quit- 
claim to the United States of all his interest in the land described im 
~ his second entry. 


DECISIONS RELATING TO THE PUBLIC LANDS. 533° 


At the time of the last entry there was no inquiry to develop the fact 
of the former entry, and there was no fraud and no intentional conceal- 
ment by the claimant.’ 

The act of June 16, 1880, provides that “where from any cause the 
entry has been erroneously allowed and cannot be confirmed” the fees 
and commissions shall be returned. 

You say in your decision that “there was no error on the part of the 

government in allowing the second entry,” and seem to assume that in © 
order to afford the relief provided for in the act the error must always 
be one committed by the government. I think such construction is 
toonarrow. The statute says, “where from any cause the entry has been 
erroneously allowed.” The entryman in a case like the present neces- 
sarily forfeits his improvements, which often, as in this case, are of much 
value. The law does not favor forfeitures, and the object of this act 
was to preveut them, in certain cases, to the extent of fees, commis- 
sions, and purchase money. 

The effect of the maxim that ignorance of the law does not excuse is 
removed, to a great extent, by the act, because the ¢ases provided for 
are those of erroneous entries ‘from any cause,” which would include 
errors ot law as well as of fact; and it wonld be a singular construction 
to limit the errors to those committed by the government officers, who 
are presumed to know the law at least as well as the settlers and other 
persons dealing with them. The statute is one of remedies, and reme- 
dial statutes “are to be construed liberally and beneficially, so as to pro- 
mote as completely as possible the suppression of the mischief intended 
to be remedied, and to give life and strength to the remedy.” (Maxwell, 
203.) The fact that the acts of the entryman have contributed to or 
caused the erroneous entry ought not, under the statute, to deprive him — 
of the remedy in cases where he has acted in good faith. 

The claimant in this case was guilty of no fraud or intentional wrong. 
He acted innocently but ignorantly; and his second entry was erro- 
neous. I think his claim comes within the scope and intent of the act. 

I reverse your decision, and direct repayment of the fees and com- 
missions.in this case. 


ad 4D J jl REPA: YMENT—CERTIFICATES OF DEPOSIT. 
INSTRUCTIONS, 


Where lands have been paid for with certificates of deposit on account of surveys, 
and the entry fails, the certificate being within the control of the Commissioner 
and not in fact satisfied, may be returned and theinvalid entry canceled. 

Where the payment has been carried into the Treasury as cash, repayment must be 

| made as provided by the statute out of money in the Treasury, etc. 

in cases of exception, falling within the repayment acts, the repayment must be made 
in the same manner. 


Secretary Teller to Commissioner McFarland, March 9; 1883. 


I have considered your letter of Lita J uly last, referring to a previous 
dJetter of May 10, 1881, respecting the ‘repayment of purchase money 
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under the act of June 16, 1880 (21 Stat., 287), in cases where payment 
was made under section 2403 Rev. Stat., in certificates of deposit for 
money advanced for surveys under seation 2401. 

Section 2103, as amended by act of March 3, 1879 (20 Stat., 352), 
makes these certificates assignable by cauonenient and receivable in 
payment for lands entered by settlers under the homestead and pre- 
emption laws. 

The act of June, 1880, provides for repayment of the amount paid in 
_ the cases specified therein, and authorizes the Secretary of the Interior 
to make the payments «ont of any money in the Treasury not otherwise 
appropriated” by drawing his warrant on the Treasury. 

As this is a specific direction of law, and as the certificates represent 
mouey previously paid into the Treasury and confessedly due the par- 
ties, 1 am of the opinion that repayment should be made in cash, and 
not by copy of the certificate with a recognition of the right to use it ip 
the same manner as the original. 

With respect to repayment where the payment was made in what is 
known as supreme court scrip, referred by your letter of November 18, 
1881, there being no alternative provision, the act of June 16, 1880, un- 
less the original purchase was governed by different conditions, would 
also seem to require repayment out of money in the Treasury. 

This scrip is issued by your office pursuant to the decrees of the 
supreme court, where it has been adjudged that the United States has 
sold, as public lands, or otherwise appropriated, lands covered by grants 
to individuals, and by act of January 28, 1879 (20 Stat., 274), is required 
to “be received from actual settlers only in payment of pre-emption 
claims or in commutation of homestead claims in the same manner and 
to the same extent as is now authorized by law in the case of military 
bounty-land warrants.” 

Section 2277, Rev. Stat., provides that “all warrants for military 
bounty lands which are issued under any law of the United States shalt 
be received in payment of pre-emption rights at the rate of $1.25 per 
acre for the quantity of land therein specified; but where the land is 
rated at $1.25 per acre and does not exceed the area specified in the 
warrant, it must be taken in full satisfaction thereof. 

In cases of warrants, except revolutionary bounty warrants, I. under- 
stand that in practice the entry takes the form of a specific location, 
and that upon cancellation the warrant is returned to the locator to be 
relocated the cancellation operating to vacate the original location, and 
it being considered in such case that the warrant has never been satis- 
fied, and consequently remains the individual property of the owner in 
its real character as a chattel and not as money in the hands of the 
government. 7 

The same practice also prevails with the serip in question. 

But the act of 1880 introduces a new feature into the case by provid- 
ing not for cancellation of the location but for repayment of the excess. 
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merely of $1.25 per acre for the land, the title still remaining in the 
purchaser. 

In such ease the warrant has been laid upon the land and was received 
as payment therefor, although too much was charged, and the law re- 
quires a repayment of the overcharge. It would be manifestly incon- 
venient, both to the purchaser and the government, to require the 
warrant or scrip to be lifted, and money or other scrip or warr ant rep- 
resenting the exact amount to be laid in its place. This, especially 
after issue of patent, would involve confusion of records and titles with- — 
out good or apparent reason. It is much simpler in practice to take the 
words of the statute in their natural sense, and, without disturbing the 
entry and title papers, make the repayment as provided, by account 
with the Treasury, with an indorsement uf the transaction upon your 
records as in other cases under the same law, without reference to the 
question whether the payment was made in money or in paper receivable 
as cash under the law providing for its use. And such ft understand to 
be the true intendment of the act. 

1, Wherever, therefore, the entry is made by specific location, and 
wholly fails, the scrip or warrant, being within the control of your office 
and not in fact satisfied, may be returned for proper location upon can- 
cellation of the former invalid entry. And this, I understand, is already 
the practice, the case not being one falling under the repayment laws. 

2. But where the consideration is carried into the Treasury as cash, 
and can only be withdrawn by application under the repayment statutes, 
it seems clear that it must be repaid, in the manner provided by the 
statutes, out of money in the Treasury not otherwise appropriated. 

3. And in cases of excess, where they fall within the provisions of the 
_ repaynient acts, the excess ansy also be repaid, as provided by the law, 
out of such moneys. 

This construction will harmonize the whole law and conduce to uni- 
formity in the practice of your office. 


REPAYMENT—FRAUDULENT ENTRY. 
JOHN LCNGNECKER. 


Where one removed from his own land and made filing upon public land, negativing 
the fact as to removal, etc., by his affidavit, his entry was illegal and properly can-_ 
celed. 

By such false swearing he forfeited the money paid on entry, and repayment was 
properly refused. 


Secretary Teller to Commissioner McFarland, Mareh 12, 1883. 


I have considered the appeal of John Longnecker from your de- 
cision of May 15, 1882, rejecting his application for repayment of pur- 
chase money on eash one No. 395, of the N. 5 of the NW. j of Sec. 
9,T.3 N., R. 28 W., North Platte district, Nebraska. 
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It appears that Longnecker made homestead entry No, 6164 January 
10, 1872, of the S. $ of the NE. 4 of Sec. 8 and the S. 4 of the NW. 4 
of Sec. 9, T.3 N., BR. 28 W,, ane that final certificate No. 256 aeenied 


thereon March 18, 1878. 
June 11, 1879, he filed declaratory statement No. 1321 for the N. 4 of 


' the NW. i of said Sec. 9, alleging settlement on the 5th of the same 


month, and entered the tract per cash entry No. 395, September 29, 
1880. | 

It appears from certain evidence in the premises that at the date of 
his alleged settlement upon the latter tract he was seized of his home- 
stead claim, of which he divested himself in favor of his wife by war- 
ranty deed dated February 28, 1880. 

He alleges, however, by way of extenuation, that he did not establish 
his residence upon his pre-emption claim until March 10 ensuing. This 
can avail him nothing, because on the one hand he is confronted with 
his allegation of settlement as of June 5, 1879, which would operate as 
an estoppel to his alleging settlement upon any other date; while on 

the other hand he is precluded from asserting title by virtue of his 
alleged settlement of March 10, 1880, because it is not permissible to 
file before settlement. 

Thus he appears to fall within the category of persons who are ex- 
_ pressly prohibited by the statute (section 2260 Rev. Stat.) from acquir- 
ing the right of pre-emption, because it is manifest that at the date of 
the initiation of his claim he removed from his own land ‘to reside on 
the public lands in the same State or Territory.” 

Hence his filing was illegal and his entry based thereon was properly 
canceled. 

You rejected his application for repayment because his entry was not 

erroneously allowed, as at the date thereof it had not been shown that 
he had removed from his own land to his pre-emption claim, “and 
therefore it was no fault on the part of the eyvemnent in allowing the 
entry.” 
The fact of such removal was not known by the register and receiver 
September 29, 1880, when Longnecker entered his pre-emption claim, 
nor did he disclose the fact until November 23, 1881, the date of his 
affidavit alleging the same. Consequently, he swore falsely in his final 
proof when he stated categorically that he had not removed from his 
own land, etc. In such a case, section 2262, Rev. Stat., provides that 
‘if any person taking such oath swears falsely in the premises he shall 
forfeit the money which he may have paid for such land, and all right 
and title to the same.” 

Iam, therefore, of the opinion that Longnecker has forfeited his rights 
in the premises, and your decision is accordingly affirmed. 
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DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., July 24, 1882. 


JAMES W. SHANKLIN, Esq., 
State Surveyor- General, Sacramento, Cal.: 

Str: I have to acknowledge the receipt of your letter of the 13th 
instant requesting a definition of the words “ final location of State 
selections,” on which location a fee of $2 is chargeable for each 160 
acres or fractional part thereof. in reply you are informed that final 
location is made when the list of selections has been examined by the 
register and receiver for approval, and in no case are registers and 
receivers to approve and post such lists until the fees are paid. Your 
attention is called to the marked paragraphs pages 7 and 8 of inclosed 
circular. A copy of this ruling will be forwarded to each local office 
within the State of California for the guidance of the egistet and 
receiver. 


eee beer N. C. McFARLAND 


Commissioner, 


ACCOUNTS—LOCAL OFFICE--CLERK HIRE. 
HENRY Boorse. 


When registers and receivers make unauthorized expenditures, claims therefor can- 
not be allowed. 


Commissioner MeFarland to Hon. Thomas Ryan, House of Representa- ~ 
tives, January 24, 1882. ; 


I have to acknowledge the return of our letter of the 12th instant, 
with your indorsement thereon, referring to the claim of H. L. Isbell for 
$167.67, which was paid by Henry Booth, esq., receiver of public moneys. 
at Larned, Kans., in December last, and requesting that the same be 
allowed, and in reply have to call your attention to sections 3677 and 
3683 Rev. Stat.  & 

The work performed by H. L. Isbell was in the fiscal year ending 
June 30, 1878, and was properly chargeable to the appropriation for | 
contingent expenses of land offices for that fiscal year, provided the 
receiver had previously been authorized to incur the expenditure, as is 
required by section 3683 Rev. Stat., which provides that— 

No part of the contingent fund of any Department, Bureau, or office 
shall be applied to the purchase of any articles except such as the head 
of the Department shall deem necessary and proper to carry ou the 
business of the Department, Bureau, or office, and shall by written order 
direct to be procured. 

This section, while it does not expressly so state, has been construed. 
to cover clerk hire, rent, etc. 


= 
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The appropriation for the fiscal year 1878 having been exhausted, 
‘there is now no appropriation available for the payment of the claim 
_ of Mr. Booth, as this office is precluded by section 3679 Rev. Stat. from 
incurring or authorizing any expenditure whatever in excess of appro- 
priations. 

You state further that Mr. Booth re to. have determined the 
question whether this office on consideration of the merits of the claim 
will or can lawfully allow it. 

While the terms allow a claim and pay a claim are not synonymous, 
the fact of allowing a claim would carry with it a provision for pay- 
ment, and as the employment of Mr. Isbell was without authority of 
law, and therefore an unauthorized expenditure, the approval of the 
claim where there is no appropriation available would be a violation of 
the law, and I have therefore to decline to approve the claim. 

The voucher of Mr. Booth and our letter of the 12th instant are here- 
with returned. 


f 


MINING CL4IM—ALLEGA TION—NOTICE—J ODGMENT. 
ROBINSON ET AL. v. MAYGER. 


An allegation of an adverse claim, shown upon a proper map, is good notice, and if 
- sufficient as a basis for court preeeennee the Land Department should await the 
judgment, 


Secretary Teller to Commissioner McFarland, December 18, 1882. 


'- The adverse (mining) claim was filed in time, and suit in court duly 
commenced upon a stay of proceedings by the register. You dismiss 
the same on the ground that it fails in the matter of a sufficient aver- 
ment on account of certain matters appearing in the location paper 
limiting the right to surface ground so ‘‘as not to interfere with the 
location of the Saint Louis lode claim.” 

This you hold as so far controlling the ciaim that nothing could be 
set up by such location within the lines of the survey plat of the pend- 
ing application unless upon express averment that the patent plat had 
floated the claim outside the original location; and as the conflict of 
jocation was only shown by exhibit upon a plat of survey, with an aver- 
iment of possessory right only, without explanation, you decided that 
the adverse claim was bad on general demurrer to its anes and 

should be dismissed. 
_ Without asserting that a better and fuller showing might not have 
been made, I am of the opinion that an allegation of adverse pos- 
sessory right, upon a plat showing distinctly the ground claimed, is 
good notice of such claim, and if it has been found gu fficient upon which 
to frame a declaration for a proceeding in court, and the issue has 
actually been carried before the competent legal cabin al, this Depart- 
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ment should not declare it ineffective and attempt to execute title 
papers without awaiting the judgment of such tribunal. 

Your decision is accordingly reversed, and the proceedings will be 
stayed as required by law until the final action of the court. 


MINING CLAIM—PENDING ADVERSE SUIT. 
IoLA LODE CASE. 


Where entry was allowed upon certificate that no suit was pending, and the judg- 
ment in applicant’s favor was set aside and the clerk directed to recall said cer- 
tificate, said entry was properly canceled upon the filing of a certificate showing 
that the suit was still pending. 


Secretary Teller to Commissioner McFarland, November 16, 1882. 


I have considered the case of mineral entry No. 577, Leadville,.Colo., 
made by T. D. Anthony, upon the Iola lode, upou appeal by Anthony 
from your decision of January 4, 1882, holding his entry for cancella- 
tion. 

It appears that an adverse claim was duly filed, and suit commenced 
thereon, which was pending May 3, 1881. Upon that day, the adverse 
claimant having failed, as alleged, to file a replication to some proceed- 
ing of the applicant for patent, the latter moved the court for a default 
against the former which was allowed, and judgment was rendered 
thereon. Upon the following day (the 4th) the clerk issued his certifi- 
cate that no suit involving the right of possession to the Iola lode was 
pending, which certificate was forthwith filed with the local officers, and 
the entry in question was made. Upon the same day, after the entry, 
the attorney for the adverse claimant notified these officers that a suit. 
was pending, and he was advised that upon presentation of a certifi- 
cate from the court to the effect. that the certificate under which the 
entry was allowed erroneously issued, the entry would be suspended.. 
The matter having been brought to the attention of the court, the de- 
fault and jadgment were set aside, and the clerk was directed to recalk 
his former certificate, and that it be held.for naught. He, thereupon, 
issued another certificate, reciting the action of the court and showing” 
pendency of a suit upon the adverse claim, which certificate was filed. 
in the local office. Your decision, from which appeal is taken, was rea-- 
dered upon request of the local officers for instructions. 

The question submitted is upon the validity of this entry. It is the: 
duty of your office to pass upon the papers for application for a patent - 
and upon the protest of the adverse claimant. But when suit is com- 
menced upon the adverse claim all questions touching the possessory 
rights of the parties are transferred to the court, and action by your 
office must be suspended pending determination of that question. As 
the court has exclusive jurisdiction in this matter, its proceedings must. 
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Ae respected. If it errs the error can only be corrected by its proper ap- 

‘pellate tribunal, and not by your office or by this Department, neither of 
- ewhich is invested with such authority, nor will interfere with or attempt 
to control or revise its decisions. It must be presumed that its action 
in respect to this case was within its jurisdiction, and was legally per- 
formed; and, consequently, that the first certificate erroneously issued, 
‘and that the second was within its judicial right and discretion. As 
such, it must have its due and legal force. 

So far as appears, the suit is still pending, and until final determina- 
tion of the questions therein involved, the entry must be held erroneous, 
equally with the certificate on which it was based. 

Your decision is accordingly affirmed. 


COAL LAND—PRICE—HOW DETERMINED. 
INSTRUCTIONS. - 


“The price depends upon the distance from a completed railroad. If at date of proof — 
and payment the land is more than fifteen miles from such road the price should 
be not less than $10 per acre; if less than fifteen miles not less than $20. 


Secretary Kirkwood to Commissioner McFarland, October 17, 1881. 


I have considered the question submitted for my consideration by 
your letter of September 29th ultimo, viz, the price government should~ 
¢harge for coal lands—whether $10 or $20 per acre—where the land is 
situated more than fifteen miles from any completed railroad at the time 
the claimant commenced opening and improving the mine, and at the 
date he filed his declaratory statement, but which is within fifteen miles 
of such road at the date of his application to purchase the land. 

The answer rests upon a construction of sections 2347, 2348, 2319, and 
2330, Rev. Stat. 7 
- Section 2347 provides that— 

Every person . . . . orassosiationof persons . . . . Shall ~ 
. « « « havetheright toenter . . . . any quantity cf vacant — 
coal lands . . . . not exceeding one hundred and sixty acres to 
such individual person, or three nundred and twenty acres to such as- 
sociition, upon payment to the recviver of not less than $10 per acre 
for such land, where the same shall be situated more than fifteen miles 


from any completed railroad, and not less than $20 per acre for such 
~dands as shall be within fifteen miles of such road. 


Section 2348 provides that— 

Any person or association of persons . . . . who have opened 
and improved, or shall hereafter open and improve, any coal mine or 
mines upon the public lands, and shall be in actual possession of the 
same, Shall be entitled to a preference right of entry, under the preced- 
ing section, of the mines so opened and improved. * * #* 

Section 2349 provides for tlie presentation of all claims, under the : 

Preceding section, to the register of the proper land district within sixty 
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days after the date of actual possession and the commencement of im-. 
provements on the land, by the filing of a declaratory statement there- 
for; and if the township plat-is not on file at the date of such improve. 
ment, the filing must be made within sixty days from receipt of the plat 
at the district office. 

Section 2350 provides that persons claiming under section 2348 siti: 
prove their respective rights and pay for the land filed upon within one- 
year from the time prescribed for filing their respective claims; and. 
upon failure to file the proper notice, or to pay for the Jand within. the: 
required period, the same shall be subject to entry by any other qualified: 
applicant. 

These sections are a re-enactment of the act of March 3, 1873, which 
was not a part of the pre-emption system for the disposition of the- 
public lands, but “An act to provide for the sale of lands of the United 
States containing coal.” As an independent act it must, therefore, be: 
construed by itself, unaided by other acts, unless by analogy. It is not, 
in my opinion, difficult of interpretation. 

Under the sections named coal lands, when subject to sale, may be- 
disposed of by private cash entry; or a person opening and improving 
the same, and in actual possession, may acquire a preference right to- 
enter the same by presenting his claim to the district land office within: 
sixty days after date of his actual possession and commencement of’ 
improvements, and filing his declaratory statement therefor within the- 
time required by section 3249; in which case he must prove his right. 
and pay for the land within one year from the time prescribed for filing: 
his claim; in default of which his preference right expires, and the land 
becomes subject to entry by another, as provided in section 2350. This. 
preference right is a mere right of entry secured to such persons, as. 
against others, and affects no other question. If waived by neglect to- 
prove up and pay for the land, it ceases. It has norelation to the price of’ 
the land, but to an entry only. The priceis otherwise determined. The 
provision of section 2348 that the persons named “shall be entitled to. 
a preference right of entry, under the preceding section,” means, I think, 
that they may enter the land upon the terms and conditions named in 
section 2347, which section fixes the price of the land. The preference- 
right to enter a tract, and the actual entry thereof, are quite distinct in 
their legal ai nifentice and effect; and when the statute gives the “right: 
to enter a tract,” upon payment of a certain price, if confines tke entry 
to that price, and does not permit the entry to be controlled. by condi-. 
tions affecting the price, which may have existed when the-preference- 
right was secured—perhaps a year previously—and when the relation 
of the Jand to a completed railroad may have been quite different. The 
preference right has reference to a subsequent entry; but the price is: 
to be determined at the date of entry, as if the party made private cash. 
entry, and notwithstanding he may have secured a preference right. 


a 
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and is regulated by the relation of the land to the road. at the date of -— 


proof of payment. 

I am of the opinion, therefore, that the price of the land depends 
wholly upon its distance from a completed railroad at the date of entry, 
irrespective of the preferred right of entry, and that if, at the date of 
proof and payment (which constitutes the entry), the land is more than 
fifteen miles from such road, the price should be not less than $10 per 
acre; and that if it is within fifteen miles the price should be not less 
‘than $20 per acre. 


MINING CLAIM-—-APPLICATION—CONFLICT. 
REBELLION Mininc CoMPANY. 
Application for patent of a mining claim, which conflicts with a claim, embraced in 
a prior pending claim, cannot be received. 
The ruleis derived from that provision of the statute which prescribes the method 
of filing adverse claims. | 


Where the statute prescribes one way in which a thing shall be done, it precludes 
every other way. 


“Commissioner McFarland to register and receiver, Salt Lake City, Utah, 
October 1, 1881. 


On the 7th of May last, the Rebellion Mining Company presented at 
your office two applications for patent, one being for the Rebellion lode, 
designated as lot No. 193, and the other for the Mulkahy lode, lot No. 
-194, which applications were rejected by the register for the reason that 
a portion of the land embraced in each application conflicts with claims 
previously applied for, to wit: The Rebellion lode conflicts with the 
- Bibleback, lot 177, the Samuel, lot 178, aud the Fallon, lot 179; while 
the Mulkahy conflicts with the Samuel and Fallon claims, for all of 
which applications for patent are now pending in your office, and to 
which the Rebellion Mining Company duly filed adverse claims for the 
area in conflict thereafter, in due time instituting suits in court to de- 
termine the right of possession. 

From the register’s action in rejecting the Rebellion Company’s 
application, an appeal has been taken to this office. Inasmuch as the 
decision is in accordance with the previous rulings of this office (Haggin 
v. Chavanne, 8. M. D., 243), and a correct construction of the law, no 
error was committed. 
~ In the case cited, it was held that “ the rule which forbids the recep- 
tion of an application for patent to a mining claim which conflicts with 
a claim embraced in a prior pending application, is derived from that 
provision of the statute which prescribes the method of filing adverse 
claims.” Where the statute prescribes one way by which a thing shall 
be done, it precludes every other. Chavanne, having made application 
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for patent to the Elk Mining claim, Haggin, as owner of a conficting | 
claim, had but one method open to him to protect his interest and have 
his rights determined. It is easy, it would seem, to see that this rule 
is a salutary one; for were it otherwise, application after application 
might be accumulated in the local offices, all relating to the same land, 
thus nullifying the law which requires adverse claims to be filed and 
prosecuted. 

From the argument of counsel, I understand-that the Rebellion Com- 
pany simply desires these proceedings for patent to progress so far that 
it may, in the event of judgment in its favor by the courts, in the con- 
troversies pending against the Bibleback, Samuel, and Fallon claimants, 
enter its claims entire. 

The proper method to accomplish this end is iy excluding from its 
applications the areas in conilict with the claims previously applied for, 
as shown by the accompanying plats. 

It is urged, however, that should this be done it would amount to an 
abandonment of all the ground in conflict. This is clearly a mistaken 
conclusion. Snch an exclusion isnotarelingnishment. The company’s 
right to the land in conflict has been asserted by the filing of adverse 
claims, which relate only to the land in conflict; and this was the only 
way by which it could assert title to such portions of its claims.- The. 
proposed applications will amount to an assertion of its right to the 
remaining portions. Now, the plats of surveys and the field notes 
properly describe and show the entire claims, also correctly represent- 
ing the areas of confict. | 

It would be a-somewhat difficult matter to prepare, for publication ead : 
posting, notices which shall describe only those portions of the claims 
not in conflict, thus requiring no words of exclusion, without having 
prepared amended surveys. In order to avoid the trouble and expense 
incident to such amendment, it is regarded as sufficient for executive 
purposes if words of exclusion be used in the application and notices, 
which affect only the present proceedings; but patents could not issue 
for the portions so applied for separately from the portions in contro- 
versy withont amended surveys. 

The company must amend its applications so as to.execlude the con- 
flicting areas therefrom, which exclusion must also be recited in the 
published and posted notices ; and I see no objection to adding thereto 
an express declaration that it thereby relinquishes no right or title to 
the areas so excluded, although Ideem such declaration wholly unnec- 
essary. 

Should it appear, upon proper srosesainge being had, that the com- 
pany is entitled to the land so applied for, and the courts adjudge it to 
be the owner of the areas in conflict, it may make entry of each lot as 
if applied for entire. 


544 . DECISIONS RELATING TO THE PUBLIC LANDS. 


; | MINING CLAIM—CO-TENANTS—ADVERSE CLAIMANTS. 
Zi pr ‘i Paes Le oe = 
pucge JFLD2 pANPLAN LODE. 


‘Section 2324 Rev. Stat., must be construed in connection with section 2325. Co- 
tenants, who are alleged to be delinqueut, even when they are not so in fact, must 
protect their rights as adverse claimauts. 


Secretary Teller to Commissioner McFarland, August 7, 1882. 


I have considered the appeal of the Grampian Silver Mining Company 
(Mineral entry No. 748, Salt Lake City, Utah) from your decision of J we 
25, 1882. 

It appears that this claim, embracing 1,4 0 linear feet, was located 
August 15, 1871, by one O'Neil and uine others, and that on July 7, 

1875, the possessory title thereto. had vested as follows, viz: William 
Plunkett, Matt. Welsh, Barney Mullen, John Kennedy, John Hawkes, 
and J. ©. Lynch, 100 feet each; Samuel Hawkes, 200 feet, and James 
Ryan, 600 feet; and that upon the day last named, Samuel Hawkes 
addressed a notice, under oath, to Plunkett, Welsh, Mullen, and Ken- 
nedy (which notice was recorded January 10, 1876, in the county in 
which the claim is situated) setting forth that he had performed assess- 
ment work on the Grampian ledge, and that unless the delinquent 
owners paid their proportion of the expense within the time prescribed. 
by law, their interest in the mine would be forfeited, and become the 
property of the co-owners. 

On August 18, 1879 (John Hawkes having conveyed his interest to. 
Samuel Hawkes and Ryan), Samuel Hawkes, Ryan, and Lynch con- 
veyed the entire mine-to the Grampian Company. 

Section 2324, Rev. Stat., requires that upon the failure of one of sev- 
eral co-owners to contribute his proportion of the required expenditure, 
the co-owners who have performed the labor or made the improvements. 
may, at the expiration of the year, give the delinquent co-owners per- 
sonal notice in writing, or notice by publication in the newspaper pub- 
lished nearest the claim, for at least once a week for ninety days, and 
if, at the expiration of ninety days after such notice in writing, or by 
publication, such delinquent shall fail or refuse to contribute his pro- 
portion of the expenditure required by the section, his interest in the 
claim shall become the property of his co-owners who have made the 
required expenditures. 

Under its said purchase the Grampian Company applied, July 20, 

' 1881, for patent. It is not objected that its publication of notice thereof, 
or any of its proceedings in that respect, were irregular; but your de- 
cision holds that, as no evidence has been submitted showing in what 
manner the notice of forfeiture was served upon the delinquent co- 
-owners, or that the delinquent co-owners did not within the required 
time pay their proportionate share of the annual expenditure, the com- 
pany must show, before issue of patent, the matner of serving said. 
notice, and that the eepnauenus co-owners did not pay their said pro- 
portion. 
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Section 2324, the only statute affecting this question, must be con- 
strued in connection with section 2325. Both have reference to the 
possessory title of an applicant for patent, #nd’he mode of acquiring 
patent; the latter providing that if no adverse claim is filed during the © 
period of publication, it shall be assumed that none exists. It would, 
therefore, seem immaterial, after proceedings under section 2 325, whether 
or not the requirement of section 2324 is complied with to the extent 
named in your decision ; because if parties have not been properly noti- 
fied, or have paid their share of assessment work, they must still file 
their adverse claim under the proceedings contemplated in section 2325. 
They waive their rights by failure to file such claim. And upon such 
failure the law not only assumes that no such claim exists, but if the 
antecedent publication: and attendant proceedings have been regular, 
all that might be set up by suit in court has been adjudicated in favor 
of the applicant. I will, therefore, assume in the present case that the 
notice of forfeiture required by section 2324 was not only given as re- 
quired, but that the delinquent co-owners did not pay their share of the 
assessment work. 

It appears, however, that on November 4, 1881, James M. Graham 
et al, commenced an action against the Grampian Company involving 
the latter’s right of possession and title to the claim in dispute, but 
that, as appears from a certificate of the clerk of the proper court, dated 
May 2, 1882, there was then no suit or action pending which involved 
said right to any portion of the Grampian mine, and that there had 
been no litigation affecting the title of said company to said mine for 
two years then last past, other than what had been decided in favor of 
said company. This certificate is filed in lieu of the judgment roll, and 
is equally satisfactory for the |.urpose of this proceeding. 

Iam of the opinion that, in view of the facts and the law, it is not 
necessary for the Grampian Company to furnish the proofs required by 
your decision, but that these matters must be held determined in favor 
of the company by the failure of the objectors to file and prosecute toa 
favorable issue an adverse claim, as required by section 2325. 

I therefore modify your decision, and direct that patent issue to the 
Grampian Company, as applied for. 


Pee ee ed 
2h- JG 3MINING CLAIM—ACTS OF AN OFFICER DE FACTO. 


DEAN RICHMOND LODE. 

Where the register of a land office was suspended from office and the Comwissioner 
directed the receiver to take charge of the office, and the receiver kepi the office 
open and performed the duties of register pursuant to such order, and received 
and allowed an application for mineral patent and made publication thereof, such — 
acts were those of an officer de facto acting colore officit and valid as to the public 
and to third parties having an interest therein. 


Acting Secretary Joslyn to Commissioner McFarland, August 18, 1882. 
I have considered the matter of the application of Charles F. Hine 
et al. for patent for the Dean Richmond lode, and in connection there- 
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with the conflicting applications of 8. R. DeLong e¢ al., claiming for 
the Bronknow, and E. N. Nash for the first easterly extension of the 
Bronknow mines, Tucson land distrivt, Arizona, on appeal from your 
_ decision of May 18, 1882, directing the register and receiver to allow 
the applicants of the Dean Richmond lode to complete entry by pay- 
ment of the purchase money. 

October 4, 1880, C. M. K. Paulison, then register at Florence Ariz., 
was, by Siicn of the President, suspended from office, 

October 5, 1880, Acting Commissioner Holeomb addressed the fol. 
lowing iettee of ‘natraetions to Charles E. Dailey, the receiver: 


I have this day transmitted to C. M. K. Paulison the order of the 
President suspending him from the office of register of the land office 
at Florence, Ariz. 

My letter to Mr. Paulison covering said order of suspension has been 
inclosed to Wilson T. Smith, special agent now in Florence, with direc- 
tions to deliver the same to the register in person, and see that it is 
‘obeyed. 

The register is directed to immediately on receipt of said order sur- 
render his office and all his records and papers to you. You are 
directed to take immediate possession of the same, to refuse the regis- 
ter any access to the office or records, and you will be held responsible 
for the safe care and custody thereof until relieved by further orders, 

Under the authority of this letter Dailey took possession of the reg- 
ister’s office, and, you informed me— 

Continued to transact the public business of the land office. Among 
other acts he received applications for patent for mining claims, and 
ordered publication of notices of such applications in the proper news- 
papers. He continued to so act until November 15, 1880, when my 
predecessor, by telegraph, directed him to receive no further filings or 
entries, 

November 16, 1880, your office, by ree advised said es as 
follows: 

Where you have admitted entries since Mr. Paulison’s suspension, 
you will at once notify the parties that such entries are defective, and 
that new applications must be made to cure the defect. The affidavits 
already filed in these cases may be deemed sufficient ifin other respects 
correct. The parties attempting to make the entries erroneously ac- 
cepted by you will be allowed the preference right to make the new 
entries required, and the money previously received by you will be ap- 
plied on such entries. 

The application for patent for the Dean Richmond lode 7 was filed in 
the local office October 30, 1880, and C. F. Dailey, receiver of public 
- moneys, and acting as sonics ad interim, designated the Tombstone 
Epitaph as the paper in which publication should be made. Notice was 
accordingly published in the daily issue of said paper for the full period 
prescribed by law, to wit, from November 9, 1880, to January 13, 1881, 
No adverse claim was filed during the period of publication: 

October 29, 1880, \.”. J. Osborne, attorney for the Bronknow claimant, 
filed with the acting register applications for patents for the Bronknow 
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and first easterly extension of the Bronknow lode. Such applications 
were received, but were not accompanied by any proof that the plat.and 
notice had been posted upon the claim as required by section 2325, Rev. 
Stat. The want of such proof was not discovered at the time the appli- - 
ecaticns were received, nor until the order for publication was about to 
be issued. | 
Such applications, without such proof, had no standing, and were no 
bar to the reception of the application for the Dean Richmond lode. 
As the record stood, therefore, the Dean Richmond lode had tlie pref- 
erence right, and that right should have been maintained under the 
order of your predecessor of November 16, 1880, and the act of Register 
~ Cousin of May 18, 1881, and subsequently, .. giving preference to the 
Bronknow claimants, was in violation of that order, and the Dean Rich- 
mond claimants could lose no rights by neglecting to take an appeal 
from the decision of the register in favor of the publication of the no- 
tices of the Bronknow applications, if such appeal would have been 
proper, nor by disregarding the acts of the register done in violation of 
that order. . : 
During the period of the publication of notice of the Bronknow notices, 
an adverse claim was filed by the Dean Richmond claimants, and suit 
was brought and is now pending thereon. The fact that this act was 
compelled by ihe erroneous act of the register in directing such publi-. 
cation cannot, as is correctly stated by you, be construed asa waiver of 


* any rights of the Richmond claimants. 


The main question to be considered in the case, however, is as to the 
legality of the acts done by Receiver Dailey while acting as register 
after the suspension of Paulison. 

The general doctrine that the acts of an officer de facto are valid, 
whether such acts be judicial or ministerial, in so far as they affect the 
rights of the public or of third persons, is elementary and too well set- 
tled to admit of discussion or to require the citation of authorities. It 
is a doctrine founded in necessity and upon principles of public policy. 
The difficulty is in the application, of the doctrine to the facts of the 
particular case under consideration. 

It does not follow that because a person is in possession of an office 
that his acts are necessarily legal. He may be a mere intruder or 
usurper; and if so, third persons are bound to take notice of thaé fact, 
and can acquire no rights from his acts. The test is, whether the per- 
son is in possession of the office under color (colore offcii) of right or 
authority to exercise its functions ? 

A receiver as such has no right to perform the duties of a register ; 
and the question in this case is, did the authority contained in the letter 
of October 5, 1880, give under the rule the necessary color of right? ~ 

The order was fom’ a superior officer. It informed the receiver that : 
the register had been directed to immediately “surrender his office and - 
all his records and papers” to him, and he was ordered “ to-take imme- 
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diate possession of the same.” I think this order contained the neces- 
sary color of authority. The receiver believed from its terms that the 
‘business of the office, which he was directed to take charge of, was to 
be continued by him. He was rightfully in possession of the place of 
business and of the books and papers, and clothed by authority with all 
the insignia of the office. He believed that he had the right to transact 
the business done by him, and his acts were within the scope of his. 
duties as register. Both parties claimant believed that he was right- 
fully in the position of register, and they in good faith, and in common 
with other third peasy transacted with him the asnal business of the: 
office. _ 

‘Section 1768 of the Revised Statutes does not Prot a vacancy 
in office by the suspension of: an officer, but authorizes the President 
‘‘to designate some suitable person, erica: to be removed, in his dis- 
—eretion, by the designation of another, to perform the duties of such 
suspended officer.” 

In this case the information respecting the suspension of Mr. Paulison 
was conveyed from the President to Mr. Dailey through the order of 
the Acting Commissioner, and he was not advised of any other desig- 
nation, nor was there any other. He was himself designated by the 
Acting Commissioner to take possession of “his office and all his recone: 
and papers.” 

He might reasonably have supposed that the term ‘¢ office ” included. 
the function as well as the rooms of the register, and that the designa- 
tion was authorized by the President. Itis not necessary to the legality 
of his acts that the person who directed him to take charge of the office: 
should have had the authority to make the appointment (9 Op., 432), 

I am of the opinion that Mr. Dailey was de facto register during the 
period the acts aforesaid were done, and that such acts as to said third. 
persons were valid. I therefore affirm your decision, and direct that 
the applicants for the Dean Richmond lode be allowed to complete: 

entry by payment of the purchase money. 3 


~ 


MINING CLAIM— POSTING NOTICE—“ CONSPICUOUS PLACE.” 
LOUISVILLE LODE CASE. 


After entry the presumption is in favor of the recognition of the reqnisite antecedent: 
facts, and the regularity of the proceedings. 

A plat and notice posted in an open shaft-house, where no obstruction is shown, and 
where in a particular locality it is customary to so post, considered such c con-. 
spicuous place” as required by law. 


Secretary Teller to Commisstoner McFarland, August A, 1882. 


On March 30 last you rendered a decision in the matter of the protest 
against the issue of patent to Albert J. Johnson and William M. Clay- 
ton for the Louisville lode, being mineral entry No. 238, Leadville, Colo., | 
which protest you dismissed for reasons stated; and on April 30 you 
denied to the locators of the Tucson, Ruby, and Idaho mines the right. © 
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of appeal from said decision, for the reason that they were protestants 
only. 

The record is now transmitted to me for consideration under spactica 
rule 83. 

It is claimed by the protestants, 1st, that the location of the Louis- 
‘ville. lode was not based upon the discovery of a vein or lode of mineral- 
bearing ore; 2d, that the plat and notice were not posted in “a con- 
spicuous place” during the period of publication; and 3d, that the 
publication and posted notices payee mention of claims adjoining 
the Louisville lode. 

In respect of the first objection, I bane examined the testimony and 
concur with you in the opinion that the location of the Louisville lode 
was based upon the discovery of a vein or lode of mineral-bearing ore. 
This sufficiently appears from the statements of credible witnesses. 
The rule is well settled that when testimony is introduced on both sides 
of the case, and the jury find in favor of one, from a preponderance of 
the testimony, the court will not, for that reason, grant a new trial. 
The same rule prevails in this Department, and the presumption is also, 
after entry, in favor of the recognition of the requisite antecedent facts 
and the regularity of the proceedings. In such case, except upon strong 
showing, the entry will not be disturbed. | 

Iam also of the opinion tnat the publication was regular, and that 
the notice in the inside of the shaft house was posted in such conspicu- 
ous place, ‘‘as required by law.” This was an open shaft house, and 
no obstruction or difficulty in obtaining a view of the notice has Deen 
Shown. In that locality it is‘common for notices to be so posted, and 
miners are azcustomed to look in such places for the desired information. 

As the record does not show that the publication and notices sup- 
pressed mention of any facts required by law, or that any one was misled 
‘by any omission therein, or that there was any fraudulent omission, 
with intent to deceive, in said notices, and no undue haste was made to 
enter the tract after publication; and as the protest was not filed until 
after the entry, and the protestants do not appear to have been deprived 
of any right by the action of the Louisville 1ocators, I find nothing in 
the case requiring the intervention of this Department, and return the 
papers accordingly. | 


MINING CLAIM—PLACER—LODE—PATENT. 
War DANCE v. CHURCH PLACER. — 


. Where the existence of a vein or Jode in a placer claim is not known at the date of 
the application, then “the patent for the placer claim shall convey all valuable 
mineral and other deposits within the boundaries therecf.” 


Secretary Teller to Commissioner McFarland, February 2, 1883. 


I have considered the case of the War Dance claimants v. the Church 
Placer claimants, Russell mining district, Gilpin Connty, Colorado, on 
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appeal from your decision holding that the lode claimants are not en- 
titled to lode or surface ground lying within the limits of the placer. 

The War Dance lode was located some fifteen months subsequently 

to the entry of the Church Placer. 

‘A question of fact is presented as to whether the lode (survey No. 

_585) was known to exist within the boundaries of the placer claim at the 
time of the application for a patent for the placer claim. | 

This question as to the knowledge of the existence of lode arises upon 
the first official survey made by Deputy Locke in 1876. A lode seemed. 
to be indicated upon that plat. It was asserted subsequently by the 
deputy surveyor, Rank, that what seemed to be a lode upon the plat of 

- such survey, “running through the northeasterly part of the placer, 
appeared to be only a porphyry dike, which had never been surveyed 
_ or claimed by anybody.” 

On the other hand, it was claimed that the so-called porphyry dike: 

and the War Dance lode was identical. | 

- Such being the state of the question, November 22, 1881, you directed 

the surveyor-general “to make the proper examination and necessary 
' inquiries to determine the question of identity.” 

The result of such examination, contained in the report and plat made 
to the surveyor-general February 24,1882, by Benjamin H. Smith, ex- 
aminer, establishes the fact that such formation designated as a por- 
phyry dike is distinct from the War Dance lode, and is evidently, as. 
stated in such report, to be what seemed “the lode mentioned in ine 
original survey of the Church Placer.” 

-As the proof stands, [think itis established that thelode claim known 
as the War Dance was not known until more than fifteen months sub- 
sequently to the date of the entry of the Church Placer claim. 

But, however the foregoing assertion of fact may be found, it is in- 
sisted by the War Dance claimants as the Jaw of the case, that if the 

existence of that lode becomes known at any time before patent is is- 
sued for the placer claim, then the lode and the surface ground pertaining ~ 
thereto must be excluded from the patent. 

In the late case of Becker eé al. v. Sears, I considered the poushenetion 
which I thought ought to be given to section 2333 U. 8S. Rev. Stats., and 
held that such section “‘ carves out from a patent to a placer alin all 
known lodes found therein at date of application, together with twenty- 
five feet of surface. ground on both sides as incident thereto.” 

The converse of that proposition necessarily follows, viz: That where 
the existence of a vein or lode in a placer claim is not known at the date 
of the application, then “ the patent for the placer claim shall convey all 
valuable mineral and other deposits within the boundaries thereof.” 

Your decision, therefore, to the effect that, “as the War Dance claim 
was not known until long after the date of entry of the placer claim, 
the lode claimant is entitled to neither lode nor surface grotind within 
the placer limits,” is affirmed. | 
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2 LD yalfINING CLAIM—SURFACE GROUND—PL ACER. 
a G76 SHONBAR LODE.* 


The claim exceeds twenty-five feet in width on each side of the vein. The applica- 
tion has been allowed, publication regularly had, and entry made. In fact said 
claimants had completed their proofs, and the same were matter of record in the 
office for several months prior to the issuance of the placer patents, and no adverse 
claim was filed. It wonld not be practicable, therefore, at this stage of the cause, 
to remit these claimants to the performance, de novo, of such preliminary require- 
ments. In the absence of an adverse claim they are entitled to take their lode 
and twenty-five feet on either side. 

The only question remaining 1s whether or not the excess over that width of surface 
ground can be allowed. This cannot be done. The lode claimants, in order to 
protect their right to the full extent of their claim, should have filed adversely to 
the placer application within the statutory period, but having failed so to doa, 
they are expressly restricted by the statute to their lode ‘‘and twenty- five feet of 
surface on each side thereof.” 


Secretary Teller to Commissioner McFarland, March 26, 1883. 


I have considered the appeal of Anthony H. Barret et al. applicants 
for patent for the Shonbar Lode, from your decisions of March 28 and 
June 3, 1882, the former holding their Helena, Mont., mineral entry 
No. 611 of the premises for cancellation, and the latter declining to re- 
call the former. 

You held the entry for cancellation because the ground covered 
thereby had been previously patented as placer claims upon mineral 
entries numbered 575 and 553, per patents issued April 15 and we 16, 
1881, respectively. 

It appears that said applicants located their claim May 5, 1879, filed 
application for patent November 2, 1880, notice whereof was regularly 
published from November 5 to January 6, 1831, whereupon they made 
mineral entry No. 611, January 14,1881. Their application calls for 
‘61497 linear feet of the Shonbar vein, lode, or deposit, bearing silver and 
other metals, together with surface ground varying from 464 to 538 
feet in width, . . .. . being situated in the Summit Valley mining 
district, county of Deer Lodge, Territory of Montana.” Such claim is 
designated as “lot No. 175,” contating an area of 17.19 acres, and is 
so delineated by the official survey thereof made by United States 
Deputy Mineral Surveyor Baker, June 26, 1880, plat whereof was ap- 
proved by United States Surveyor-General Mason, September 3d, ensu- 
ing. These applicants claim to have acquired title “ by purchase from > 
original locators.” | 

It further appears that, under date of May 29, 1882, the applicants’ 
attorney filed in their behalf the affidavits of certain persons resident 
in said district, alleging that the Shonbar Lode is a well-defined vein, 
rich in minerals ; and that its existence was known at and long anterior 
to the date of said placer application. 


*See 3 L. D., 388. 
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Wherefore said attorney requested that your former decision be re. 
called and that patent issue for the Shonbar Lode claim; but by your 
- decision of June 3, 1882, you declined to recall your former decision, 
holding the matter to be beyond the jurisdiction of your office. 

This case, so far as relates to the question of the existence of a known 
lode, is within the rule established by this Department under date of 
the 19th instant, in the matter of the Mammoth Quartz Mine, wherein 
it was ordered that the lode claimants be permitted to proceed pursu- 
ant to statutory provisions by application for patent upon the lode 
claim, by regular publication, subject to the filing of an adverse claim 
and the institution of suit in a court of competent jurisdiction. 

But the present claim exceeds twenty-five feet in width on each side 
of the vein. The application has been allowed, publications regularly 
had, and the entry made. In fact, said claimants had completed their 
proofs, and the same were matter of record in your office for several 
months prior to the issuance of the placer patents, and no adverse claim 
was filed. It would not be practicable, therefore, at this stage of the 
cause to remit these claimants to the performance, de novo, of such pre- 
liminary requirements. In the absence of an adverse claim they are 
entitled to take their lode and twenty-five feet on either side. 

The only question remaining is whether or not the excess over that 
width of surface ground can be allowed. 

I think this cannot be done. The lode claimants in order to protect 
their right to the full extent of their claim, should have filed adversely 
to the placer application within the statutory period, but having failed 
so to do, they are expressly restricted by the statute to their lode “and 
' twenty-five feet of surface on each side thereof.” 

Your decision is accordingly reversed; and if on exa mination the 
proofs are found regular and sufficient, you will require a corrected plat, 
properly defining une restricted surface ground, upon which patent will 
issue. 


Yn £8/ — 

bres, wv Sy4)- G 

aO } | MINERAL LAND—MILITARY RESERVATION. 
Fort MAGINNIS. 


Mineral lands may be included in reservations for military purposes, and they are hot 
subject to appropriation by mineral claimants while such reservation exists. 
But where mining claims were legally located and held prior to such reservation, 
the miners’ rights cannot be divested by taking the land for military purposes. 


Attorney General MacVeagh to the Secretary of War, October 21, 1881 


By your letter of the 30th of August, 1881, and the inclosures received 
therewith, relating to the military reservation of Fort Maginnis in Mon- 
tana Territory, it appears that this reservation was set apart by an 
Executive order dated the 8th of April last; that certain miners of 
Parker, Meagher County, Montana, now allege that mineral was dis- 
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covered and a mining camp established by them on land included in 
the reservation sevéral months previous to the location of the post by 
the military authorities; and that inquiry is made by them whether 
they can “hold the mines and the surface ground connected therewith, 
though they be on the reservation,” and whether mineral land can “ be 
located and patented on a military reservation after the establishment 
of the reservation.” | 

_Agreeably to a suggestion of the Secretary of the Interior contained 
in his letter of the 16th of August, 1881 (one of the inclosures above 
mentioned), you request an opinion upon the following questions: | 

1. Whether or not mineral lands reserved from sale under section 
2318, Rev. Stat. of the United States, can be reserved for military pur- 
poses by order of the President? 

2. Where mineral lands are included within the limits of a military 
reservation, are such lands open to exploration and purchase under 
section 2319, Rev. Stat. ? 

3. Where an inchoate title to mineral lands has been acquired as 
shown in the letter of the Secretary of the Interior and the accompany- 
ing report of the Commissioner of the General Land Office, and such 
ands have subsequently been included within a military reservation, 
can the title to said mineral lands be perfected by the private owner ? 

For convenience, the first and second questions will be considered 
together. 

In an opinion heretofore given by this Department, saneeeel to you 
on the 15th of July last, wherein the subject of the authority of the 
President to reserve lands for public purposes came under considera- 
tion, it was observed that the power of the President to set apart, for 
those purposes, such portions of the public domain as are required by 
the exigencies of the public service to be thus appropriated, is too well 
established to admit of doubt; citing in this connection the case of © 
Grisar v. McDowell (6 Wall, 351), in which the aneeyer court re- 
marks: oo 

From an early period ’in the history of the government it has been 
the practice of the President to order ‘from time to time, as the exigen- 
cies of the public service required, parcels of Jand belonging to the 
United States to be reserved from sale and set apart for public nses, 
The authority of the President in this respect is recognized in numerous 
acts of Congress. 

This power is in the above-mentioned opinion regarded as extending 
to any lands which belong to the public domain, and capable of being 
exercised with respect to such lands so long as they remain unappro- 
priated. As thus defined, the power is broad enough to include min- 
eral lands belonging to the public domain, at least whilst they remain 
unaffected by any privateright acquired under.the laws relating thereto, 
I am satisfied with that view of the subject, and accordingly the first 
question is answered in the affirmative. This necessarily involves a 
negative answer to the second question; since, after the lands have 
once been lawfully reserved by the President for public uses, the lands 
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so appropriated become severed from the public domain, and are thence- 
forth not subject to occupation and purchase under the general law. 

The answer to the third question depends upon whether land covered 
_by a mining claim, where the locator of the claim has taken no steps to 
obtain a patent, and the premises still constitute a part of the public 
domain, may be lawfully reserved and set apart by the President for 
public uses. Under the laws providing for the exploration, occupation, 
and disposal of the mineral lands, the locator, so long as he complies 
with the conditions imposed by those laws, is clothed with a possessory 
right which entitles him to “the exclusive right of possession and en- 
joyment of all the surface included within the lines of his location.” 
(See sections 2320, 2322, 2324, Rev. Stats.) The object of those laws is 
to promote the development of our mining resources, rather than the 
sale of. the mineral lands, and to that end, ‘Congress has, by statute 
and by tacit consent,” as is remarked by the supreme court, in Forbes 
v. Gracey (94 U.S., 762), “permitted the individuals and corporations 
to dig out and convert to their own use-the ores containing the precious 
‘metals which are found in the lands belonging to the government, 
without exacting or receiving any compensation for these ores, and 
without requiring the miner to buy or pay for the land. It has gone fur- 
ther,” added the court, ‘‘and recognized the possessory rights of these 
miners as ascertained among themselves by the rules which have be- 
come the Jaws of the mining districts as regards mining claims.” The 
‘rights thus recognized by Congress are property of great value. Very 
large amounts are invested in mines, the ownership of which rests 
solely upon the possessory rights referred to. a 

ft seems to me that where such rights have attached to mineral land 
in favor of the locator of a mining claim, the land during the continu- — 
ance of the claim (2. ¢., so long as it is maintained in accordance with 
law) becomes, by force of the mining laws, appropiated to a specific 
purpose, namely, the development and working of the mine located; and, 
unless Congress otherwise provides, it cannot, while that right exists, 
notwithstanding the title thereto remains in the government, be set 
apart by the Executive for public uses. 

If, then, the possessory right of the miners, in the case under con- 
sideration, was full and complete previous to the establishment of the 
military reservation at Fort Maginnis, I am of opinion that the inclu- 
— sion of their claim within the limits of the reservation was without au- 
thority of law, and could not legally divest them of such right; or of 
the further right (on compliance with the requirements of the statute 
concerning the issue of patents for mining claims) to acquire title to the 
land. ; | : 
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3 é LDy au ae MINING CLAIM—MILL-SITE—ADVERSE RIGHT. 
WARREN MILL-SITE v. COPPER: PRINCE. 


A mill-site claim partly or wholly embraced in an application for patent for a mine 
can be protected only by an adverse claim filed in the usual manner and time, 


Secretary Teller to Commissioner McFarland, May .16, 1882. 


-I have considered the matter of the protest of P. Corbin et al. against 


the issuance of patent to the Copper. Prince Mine for lot No. 38, Epon 
mineral entry No. 80, Tucson district, Arizona. 

~ The record shows that the claim was originally located November 29, 
1880, by one E. T. Hardy, who conveyed his interest therein by deed 
dated December 14, ensuing, to John R. James and Frederick A. Tritle 
the present applicants; that publication was duly made in the Tomb- 
stone Epitaph ne wspaper, daily, from August 15 to October 17, 1881, 
the pr escribed period of sixty days. 

On. October 28, 1881, no adverse claim having been filed, the appli- 
cants tendered the purchase money for the premises to the register and 
receiver, who accepted the same and allowed the entry in question. 

' On January 16, 1882, the owners of the Warren Mill Site, by their 


attorney resident in this city, filed in your office certain affidavits, with | 


accompanying papers, including the protest in question. 

These protestants allege that a portion of the premises embraced 
within the Copper Prince claim was previously located as a mill-site by 
Corbin e¢ al., and-they cite a reeent decision of the United States su- 
preme court in the case of Belk v. Meagher e# al. (No. 69, October 
term, 1881), as sustaining the proposition that the alleged subsequent. 
location of the Copper Prince was, pro tanto, void. 

The case cited is irrelevant, in that it involves the concomitant gues- 
tions as to the relative rights of possession by virtue of a location and 
relocation ; whereas, the case at bar involves the sole question of failure 


\ 


on the nae of these protestants to file an adverse claim against the | 


Copper Prince, and to institute suit, as provided by statute, within the 
prescribed period. 

No failure on the part of the mineral applicants to comply with stat- 
utory requirements is suggested by the protestants, but they simply 


claim a paramount right by reason of an alleged prior location. They 


do not attempt to interposeobjections based upon the applicants’ record, 
but they ask to be allowed to introduce evidence, aliunde such record, 
touching their alleged superior right in the premises. 

This is matter for judicial adjudication of which the Department can- 
not take cognizance. A court of competent jurisdiction is the proper 
forum in which contests between conflicting claimants can be heard, as 
the facts alleged might have been presented in such court upon an ad- 
verse claim duly filed. (Bodie Tunnel, 8 C. L. O., 173.) 


t 
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Where an applicant for a mineral patent gives the prescribed notice, 
any other claimant of an unpatented location objecting to the issuance 
of patent to such applicant on account of extent, or form, or by reason 
of an asserted prior location, must interpose his objection within the 
prescribed period, otherwise he will-thereafter be precluded from rais- 
ing such objection. ‘The silence of the prior locator in such a case is, 
under the statute, a waiver of his priority.” (The Eureka case, 4 Saw- 
yer, 302.) 

As the record shows the procedure upon the application for patent 
to be in all respects regular and in compliance with statutory require- 
ments, and as it discloses failure on the part of the protestants to file 
an adverse claim against such application, it follows that the-statutory 
bar is presumably interposed, and it, must be assumed that no such 
claim exists, and that the applicants are entitled to a patent. 

Your decision of March 7, 1882, dismissing the protest in question, 
and that of the 30th of the same month dismissing protestants’ appeal 
from such action, are therefore affirmed. 


ey 


. MINING CLAIM-—-TOWN SITE—-BURDEN OF PROOF. 


PE9 othe co ee Ae Bett / 
// Rico Town-SItE. 
SLD pa id 


The burden of a rests with the protestants. They should show location, title, — 
and compliance with law as regards both lode and mill site, as required in a court 
. of justice to establish such claim. | . 
Town sites may be located on mineral land. The question of the relative legal rights. 
of the town site and the mineral claimant as to occupation or possessory title to 
_ the surface must be left to courts of competent jurisdiction to settle. 
The practice of the Department of inserting in town-site and mineral-land patents 
mutual clauses of reservation adhered to. 


Secretary Teller to Commissioner MeFarland, July 6, 1882. 


IT have considered the case of the Gulch, the Independent, and the 
Maid of Athens Mill-Sites vz. The Town Site of Rico, in the Lake City 
land district, Colorado, on appeal by the latter from your decision of 
March 4, 1882, holding its entry for cancellation. 

The mill sites are separate and independent claims ; but sinceall the 
protests filed by mill-site claimants against issuance of patent for the 
town site involve the same questions, they are considered as one case. 
They were located, respectively, in April, May, and July, 1879, and the 
petition for ery eee of the town site .was filed in September fol- 
lowing. | 
— Your decision held that the land was non-mineral; that the mill sites 
were duly located and recorded in connection with ‘lode claims by the 
proprietors thereof, whereby the land was legally appropriated ; and 
hence that their prior location precluded location of the-town site. 

I think this was erroneous. 
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Mill sites are recognized by section 2337, Rev. Stats., where the land 
is non-mineral, and is used.by the proprietor ofa vein or lode, and may 
be included in an application for patent for such vein or lode, and be 
patented therewith, subject to the same preliminary requirements as to 
survey and notice as are applicable to veins or lodes; and, second, the 
owner of a quartz mill or reduction works, not owning a mine in con- © 
nection therewith, may also receive a patent for his mill site, as provided 
in the section. | 

The present applications are by virtue of the first provision, under 
which there can be no'mill site unless there is a lode or vein to which it may 
attach. The mill-site claimants have not applied for a patent, and there 
is no evidence of a lode, vein, or claimants therefor, except as appears 
in the protest of the mill-site claimants against issue of patent to the 
town site. | . 

‘The protestants, seeking to have the mill sites excluded from the entry 
of the town site, must first establish a title to the mill sites. To do this 
they must show that it is non-mineral in character. I do not think this 
is done. On the contrary, it appears to be conclusively proven that. 
such is not the character of the supposed mill sites. It is within a. 
mineral belt, and not less than sixteen lode claims are marked on the 
map of the town. The proof is uncontradicted that mineral had been 
found within the town site and on some portions of the mill site. I 
do not think it worth while to discuss at length the character of the 
testimony on that point. The town-site entry had been made. The 
protestants said that it was in fraud of their rights. The burdeu of 
proof was then clearly on them, and they failed to show that the 
land was of such character as authorized the location of it for mill-site 
purposes. But in addition to having failed to show that the land might 
have been taken as a mill site, they failed to show that they did so 
take in accordance with the law governing such location. It is true 
that the statute is silent as to the location of mill sites; but it is not. 
unreasonable to suppose such location must be made substantially as. 
that of a mining claim. Such mill site location must be made by the 
owner of proprietor of a lode or a quartz mill or reduction works. The 
letter of the statute would seem to require that such mill site ought to 
be used in connection with such lode for mining or milling purposes, 
before a legal location can be made; it is not, however, necessary to 
determine that question in this case, for there is no proof that the pro- 
testants were the proprietors of any vein or lode. The protestants did | 
introduce location certificates of lodes, and, in connection with such 
lodes, the mill-site locations; but there is no evidence that the lodes. 
were taken in accordance with law; it does not appear that the locator 
complied with the local laws or the United States statutes concerning 
such location and the development of such lodes. Proof of location 
and compliance with law concerning such appropriation ought to be the 
same that would be required in a court of justice to establish a title to 
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such lode claim and mill site; in this the protestants have signally 
failed. Much has been said with regard to the good faith of the pro- 
testants as to the location of the mill sites, and it is charged that such 
location was not made for mill-site purposes, but to secure the same for 
town-site purposes. This I think is quite apparent from the evidence. 
Still, if there had been a strict compliance with the law in such loca- 


tion, I should not feel justified to reject the evidence of legal location 


on this ground alone. But such lack of faith may well be considered in 
determining whether the protestants ought to be further heard in sup- 
port of their title. I think, as full opportunity was given to establish 
the title, there ought to be no further delay in this matter, and the pat- 
ent for the town-site ought to issue to the proper pee if their 


proceedings have been regular. 


It has been urged that if this town site is on mineral land, the entry 
ought to be canceled. That a town site may.be located on mineral land 
cannot now be questioned. What are the rights of lot owners and 


- mineral claimants within the boubdaries of such town site, after entry, 


is a somewhat difficult question. Section 2386 provides as follows: 


Where mineral reins are possessed, which possession is recognized by 
local authority, and to the extent so possessed and recognized, the title 
to town lots to be acquired shall be subject to such recognized posses- 


— sion and the necessary use thereof; but nothing contained in this section 


shall be so construed as to recognize any color of title in possessors for 
mining purposes as against the United States. 

This section, taken in connection with section 2392—which is as fol- 
lows: “No title shall be acquired, under the foregoing provisions of this 
chapter, to any mine of gold, silver, cinuabar, or copper, or to any valid 
mining claim or possession held under existing laws”—must protect the 
mineral claimant in his possession of the vein or lode, together with the 
surface as recognized by law. Such lots are declared to be taken bur- 
dened with the mineral claimant’s rights. Now, what are the rights of 
the mineral claimant to the surface of the ground held in connection 
with his lode or mine? Section 2322 of the Revised Statutes contains 
the following: 

The locators of all mining locations heretofore made, or which shall 
hereafter be made, on any mineral vein, lode, or ledge, situated on the 
public domain, their heirs or assigns, where no adverse claim exists on 
the tenth day of May, eighteen hundred and seventy-two, so long as 
they comply with the laws of the United States, and with State, Terri- © 
torial, and local regulations not in conflict with the laws of the United 
States governing their possessory title, shall have the exclusive right 
of possession and enjoyment of all the surface included within the lines 


_ of their locations, and of all veins, lodes, and ledges throughout their 


entire depth, the top or apex of which lies inside of such surface lines 
extended downward vertically, although such veins, lodes, or ledges 
may so far depart from a perpendicular in their course downward as to 
extend outside the vertical side lines of such surface locations. | 


It has been claimed that by virtue of this section the town-lot claim- 


ant, holding under a patent issued to the town, takes no title to the 
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surface of a lode; but we must take all the provisions of the statute 
together. It is provided in section 2386 that the title to town lots to 
be acquired shall be subject to such recognized possession and the neces- 
sary use thereof. Now, what is the necessary use of such recognized — 
possession? The town-site claimant takes it for building purposes; the 
mineral claimant for mining purposes. The mineral claimant may desire . 
-{o use the ground for the purpose of sinking a shaft to his lode. He 
may want it for the erection, of the buildings required in carrying on 
his mining enterprise, for reduction works, or for a mill site; if he does, 
the town-lot claimants rights are subordinated to his. The quasé title - 
of the lot owner must give way to the title of the mineral claimant in 
all such cases; that is the “ necessary use thereof” for mining purposes. 

Whether the lot owner does take his lot subject to the rights of the - 
mineral claimant as to surface, must depend on priority of occupation. If ’ 
a’portion of the public lands have been settled upon and oceupied by a 
town site, such occupation is a lawful one. (Chapter 8, Revised Stat- 
utes of the United States.) Itis not to be supposed that the recognized | 
right of such lot owner is to be destroyed by the subsequent discovery 
of a mineral vein that may have its course through such lot. Large and 
flourishing towns have been built on the mineral lands of the United 
States, valuable buildings erected on such town lots, long. before the 
entry of such town sites. The rights of the occupants are fully recog- 
nized by the custom and usages of the country as well as by the statute, 
and provision is made for the completion of the title by patent to the 
corporation authorities or to the county judge in trust for such lot 
owners. There ought to be no conflict between the lot owner and the 
wineral claimant whose vein enters a town site; and the respective 
lights are clearly defined both by law and custom. If the mineral 
claimant is in possession of a mineral vein, his possession is recognized 
as avalid one to the full extent of his possession and the necessary use 


' thereof. If at the time of taking of the town lots the mineral claim- 


ant’s rights exist, the lot owner will take it, subject to the rights of such 
mineral claimant, as before stated; and nlthongh the lot owner may 
hold his title under the corporation dnthotities or county judge, having 


received such patent, still the title of the mineral claimant is not differ-. . 


ent from what it was before the issue of such patent, and the question - 
must still be determined whether his title was acquired saat ceed 
or previously to the inception of the lot-owner’s claim. | 

All such questions must be left to courts of competent jurisdiction to | 
settle. This Department cannot, in the nature of things, be called on 
to adjudicate such conflicting elataia: Questions of priority of occu- 
pancy, as well as the question, what is the necessary use of such surface 
by the mineral claimant, ought to be submitted to a jury of the neigh- 
borhood where such controversies arise; and such appears to have been 
the legislative intent with reference to all conflicting claims concerning 
mineral and town site rights. Ithas been the custom in the Department 
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_ to insert in the town-site patents a clause reserving all the mineral and 
inineral rights to the government, or to the legal occupant thereof, as 
the case might be; and to insert in the mineral claimant’s patent a 
reservation reserving all town-site rights. Whether the language em- 
ployed heretofore is the most exact that might have been employed, I 
do not consider of any importance, for the legal effect of the patent is the 
"game with or without the reservation. 
' The statute defines and determines the rights of the different claim- 
ants; and if the patent contains a reservation broader than that of the 
statute, it is a nullity, so far as it exceeds the statutory restriction; 
and if it contains a reservation not authorized by law, such reservation 
is anuliity. (See Stark v. Starrs, 6 Wallace, 402.) The custom of in- 
Serting such reservation in the patent has the sanction of long practice, 
as well as the approval of the courts, and is in the interest of peace 
and good order, and ought not now to be departed from; therefore, the 
patent in this, and all other cases of like character, will be issued with 
the usual reservation; and should the owners of the mineral veins within 
the town site make application for patent to such mineral veins, they 
will receive patents therefor, with the proper and usual reservation as 
to the rights of the lot owners within such town site. (9 C. L. O., 90.) 
For these reasons your decision is reversed, and the entry of the town 
site will remain intact. 


222 ae 
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MINING CLAIM—MINERAL LANDS. 
af y iss J rc 


IS/ ' W. H. Hooper. 


Gypsum and limestone are held to be minerals, 7 

Whatever is recognized as mineral by the standard authorities where the same occurs 
in quantity and quality to render the land in question more valuable on its ac- 
count than for agricultural purposes, is mineral within the meaning of the min- — 
ing laws, | 


Secretary Kirkwood to- Commissioner McFarland, October 8, 1881. 


I have considered the appeal of William H. Hooper and others from 
your decision of January 25, 1881, in the matter of mineral entry No. 
433, upon the Juab Gypsum Placer, Salt Lake City, Utah, wherein you 
held their entry for cancellation, because lands containing deposits of 
gypsum are not subject to disposal under the mining laws. 

Section 2318, Rev. Stats., provides that “in all cases lands valuable 
for minerals shall be reserved from sale, except as otherwise expressly 
directed by law.” 

- Section 2319 provides that 

All valuable mineral deposits in lands belonging to ‘is United States, 
both surveyed and unsurveyed, are hereby declared to be tree and open 
to exploration and purchase, and the lands in which they are found to 


occupation and purchase, . . . . under regulations prescribed by 
law. 
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‘Section 2328 provides that 


Mining claims upon veins or lodes of ee or other rock in place, 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable de- 
posits . . . . Shall be governed — . by the Custos) regu- 
lations, and laws in force at the date of their location. 

Under all authorities gypsum is a ‘mineral, but your decision holds 
that it is of a similar formation to limestone, and that section 2318 only 
embraces such lands as contain metals or other substances which give 
the land greater special value than that of land containing limestone in 
any of its forms. Your office has, however, held (2 C. L. O., 66), in the 
case of Rolfe, that public lands more valuable on account of deposits of 
limestone and marble than for agriculture, may be patented under the 
mining laws; and in its circular of July 15, 1878, it held “that what- 
ever is recognized as a mineral by the standard authorities on the sub- 
ject, where the same is found in quantity and quality to render the land 
sought to be patented more valuable on this account than for purposes 
of agriculture, should be treated as coming within the purview of the 
mining act of May 10, 1872,” and as being “a valuable mineral deposit.” 
I concur in these views. 

The proceedings of the appellants appear to be regular, and there is 
no adverse claimant. They allege that the tract embraces a deposit of 
almost pure gypsum, and is not a mere limestone bed; and that they 
use the same as an article of commerce, and not for agriculture. I find, 
however, no proof as to the comparative value of the land for mineral 
or agricultural purposes. | . _ 

I therefore direct that you cause an investigation to be made in this 
respect. Should it be found that it has greater value for the former 
than for the latter purpose, a patent should issue as applied for. 

Your decision is modified accordingly. 


SLD ke 23 


MINERAL LANDS—VALUABLE DEPOSITS. 





Regulations governing the entry of lands containing borax and alkaline earths, sul- 
phur, alum and asphalt, 


Secretar, y Teller to Commissioner McFarland, January 30, 1883. 


My attention is called to the iact that these deposits, although valt- 
able, are not of sufficient value to permit their being entered under the 
mining laws, if the recent circular approved by me September 22, 1882, 
and its amendment of December 9, 1882, is applicable to entries of lands. 
containing borax and other similar valuable deposits. It was early 
determined by the Department that the act of May 10, 1872, which de- 
scribes certain lands containing valuable mineral deposits, was applica- 
ble to lands containing deposits of borax, carbonate and nitrate of soda, 
‘sulphur, alam, and asphalt; and I believe that from the passage of the 
law until the present time the definition of the term “ valuable mineral 
_ deposits” has been such as to include the minerals and alkaline sub- 

20309—VOL 1——36 , 


4 





562 DECISIONS RELATING TO THE PUBLIC LANDS. 


stances named. I understand that entries of borate lands have been 
allowed under the provisions of the act of 1872, and the regulations made 
in accordanee therewith. 

It is the desire of the persons interested that the regulations whiel: 
were in existence, having special reference to the application for patent 
for placer claims—namely, the circular of October 31, 1881—should be 
continued in force so far as they relate to deposits of borax, etc, as men- 
tioned above. | 

Believing that practical effect should be given to the mining laws of 
the United States, Iam of the opinion that to apply the new regulations. 
to such entries would result in excluding such lands from sale, and de- 
riving the people of the benefit of the use of these natural deposits. 
I therefore direct you to permit the entry of public lands containing 
valuable deposits of borax, the carbonate and nitrate of soda, sulphur, 
alum, and asphalt in the States of California and Nevada and the Ter- 
ritories of Arizona, Utah, and Wyoming—in which section of country I 
am informed the deposits are present—under the regulations of October 
31, 1881. 

7 Tn addition, however, an applicant for patent for public lands contain- 





ing deposits of borax, etc., as above, must affirmatively show that the 


lands entered are not ealnable for any other purpose than the one for 
whieh application is made. 

It will therefore follow that the circulars of September 22 and Decem- 
ber 9, 1882, are not applicable to entries of the lands thus described and 
eS 


Scememmadennierameed 


fale Ce e A SALINE LANDS—MINERAL SPRINGS 


PAGOSA SPRINGS. 


Secretary Teller, in the Pagosa Springs case, under date of Decem- 
ber 4, 1882, says: 
Many springs and many waters are impregnated with minerals held 


in solution; but it does not follow that the lands bearing such waters 
are mineral Jands, and can be patented as such. Lands of a saline 


- character are an exception, and are expressly provided for in the laws 


relating to the disposition of the public lands. Lands containing min- 
eral springs not ot a saline character are subject to sale under the gen- 
eral laws, and not under the acts relating to the sale of mineral lands.— 
(See 9 C, L, O., 230.) 


MINING CLAIM—APPLICATION—PRECEDENCE. 
Big FLAT GRAVEL Me. Co. v Bra FLAT GoLp Me. Co. 


Applications for patent should be received at the local office in order of time—not ac- 
cording as surveys are approved by the surveyor-general. 


Secretary Teller to Commissioner MeFarland, May 11, 1882. 


I considered the appeal of the Big Flat Gravel Mining Company from 
your decision of December 10, 1880, directing the register of the land 
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office at Humboldt, Cal., to reject the application for patent filed by said’ 
company on the 24th of April, 1880, and to receive and order publica- 
tion of notice in favor of the conflicting applications of the Big Flat 
Gold Mining Company and Mountaineer Mining Company, offered for 
filing on the 26th of the same month. 

A preliminary question affecting the surveys in this case was before 
my predecessor, Mr. Secretary Schurz, and was decided by the Acting 
Secretary August 18, 1880, declining to interpose in any mauner to af- 
fect matters resting solely upon the diligence of competing parties in 
placing their applications on file in a proceeding to obtain patent for 
mining claims (Copp, vol. 7,101). “ First in time first in right,” was. 
held to be the only rule of precedence, whether it should result in plac- 
ing one or the other party in the affirmative position of applicant, or in 
relegating him to the less enviable status of an adverse claimant upon 
whom is thrown the burden of taking the affirmative in the courts. 

It is true that by a subsequent decision direction was given to allow 
priority in a.l stages of the proceeding, including delivery of the plats, 
to the first applicant for a survey in the office of the surveyor-general ; 
but this could not affect the surveys how in question, and only had rela- 
tion toa rule of procedure upon subsequent applications for survey. 
As to priority of applications for patent, it was distinetly held that the 
first survey presented should be accepted, and publication ordered. 
(Ivanpah v. Lizzie Bullock Claims, 7 Copp, 163.) 

The ground of refusal to allow the applicant to proceed is the allega- 
tion that the plats were defective in not showing conflicts with the sur- 
veys subsequently filed, but alleged to have been first ordered by the 

‘ gurveyor-general, and first approved and delivered. 

It was shown in the case, when here, that the Big Flat Gravel Minin, g 
Company had succeeded in inaking the first survey and placing the 
field notes of the deputy before the surveyor-general for approval; that 
he held them suspended to await the subsequent return of the conflict- 
ing surveys; that in consequence they were all before him at the same 
moment; that he announced his intention to approve and deliver them 
simultaneously; but, on order from vour office, approved and first de- 
livered on the same day the plats of the Big Flat Gold and the Mount- 
aineer Mining Companies. | 

It is admitted in the present case that by reason of less work in mak- 
ing the surveys, the Big Flat Gravel Mining Company did succeed, as 
Stated above, in first executing their field work. I, therefore, fail to see 
why the omission of conflicting surveys afterwards made, even although 
first approved, should under such circumstances invalidate the plat, so 
as to compel its rejection, ‘‘on its face,” and preclude the register from © 
ordering publication on an application otherwise acknowledged to be 
prima facie complete. It appears that this was done on account of a 
protest from a messenger of the other companies, who urged his com- 
plaint before the register, claiming that after great diligence he had 
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been unable to anticipate the other party and file his own application, 
and demanding that the pending application should be rejected, to allow 
him to gain farther time in presenting his. 
Tt is sufficient to say that this was not good reason. The parties 
acknowledge that they have sufficient notice of the conflict in the claims, 
and only desire to force the other company into the position of adverse 
claimants, assuming that it was the intention of your office to use its in- 
structions to effectuate that purpose. But, as before stated, there can 
be no propriety in the assumption by this Department of any authority 
whatever for the purpose of aiding or hindering the presentation of a 
lawful claim, in opposition to any other such claim depending for its 
consideration on the sole question of priority. The private rights of 
‘parties are to be adjudicated upon the cases when presented, and not 
admitted by privilege depending on any preconceived opinion as to the 
superiority of right in either. 

The Department is open to the first applicant for the consideration of 
all questions here determined, and the courts are also open in mining 
cases for the adjudication of adverse claims affecting the right of pos- 
session. It is entirely immaterial to the government which party makes 
the application. Patent is by law made to follow the judgment of the 
court. | 

‘I think it was error in this instance to reject the application first 
offered, and the decision of your office is accordingly reversed. 


MINING CLAIM—KNOWN LODE WITHIN PLACER. 
ROBINSON v. ROYDOR. 


Patent for placer claim in January, 1876. Robinson applied for patent for his lode 
. claim within the limits of the placer claim, August 30, 1880, alleging that said 
lode was known to exist at date of application for placer patent. 
Robinson’s application should have been received, and thereafter adverse claim might 
be filed and the question in controversy settled in the courts. 


Secretary Teller to Commissioner McFarland, March 19, 1883. 


I have considered the case of William T. Robinson, claimant of the 
Mammoth Quartz Mine, v. Joseph D. Roydor, patentee of the N. 4 of the 
N. 4 of the NW. 4 of the SW. 4, and S. 4 of the 8. 4 of the SW. 4 of the 
NW. 4 of Sec. 5, T. 5, R. 12 E., placer location, Sacramento, Cal. 

Your office having denied Robinson’s right to appeal, the record in 
the case is brought to this Department by certiorarz allowed upon the 
petition made in behalf of the owner of the Mammoth Quartz mine. 
~ Roydor made application for a patent on his placer claim October 23, 
1874, and patent was issued to him therefor January 14, 1876. 

The record shows that on the 30th day of August, 1880, Robinson 
made application for patent for said Mammoth lode. The register and 
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receiver refused to entertain the application, because it conflicted with 
the patented Roydor placer aforesaid. 

September 30, 1880, Robinson made affidavit that Roydor knew at 
the time when ie xppliel for his patent of the existence of the quartz 
vein located by affiant, and with his affidavit filed two affidavits of 
third parties in support of the allegation. 

December 6, same year, your office ordered a hearing to determine 
‘‘whether a vein was known to exist at the date of the issuance of said 

placer patent.” Hearing was accordingly had. The register and re- 
ceiver found from the testimony that ‘at the time of the issuance of the 
patent to Roydor, January 14, 1876, there was no known ledge or lode of 
quartz or other rock in place bearing gold, silver, cinnabar, lead, tin, 
copper, or other valuable deposits.” And upon appeal to your office 
you reviewed the testimony and affirmed the finding of the local officers. 

Although your office directed the inquiry to be made as to whether 
the lode was known to exist at the date of the issuance of the placer 
patent, Robinson’s affidavit averred that Roydor knew of its existence 
at the time that he made application for his said patent. 

The averments in the affidavit, therefore, brought the case within the 
rule established by this Department in the late case of Becker v. Sears, 
and War Dance v. Church Placer (9 C. L. O., 212) in which it was held 
that the lode must be known to exist at the “date of the application.” 

Tam of the opinion that the register and receiver should not have 
rejected Robinson’s application because of its conflict with the patented 
Roydor placer. I therefore direct that all proceedings subsequent to 
said Robinson’s application for a patent for the Mammoth lode be dis- 
missed without prejudice, and that Robinson be permitted to PrOcees 
in compliance with the statute. 

The adverse claim can then be made and the controversy settled by 
the court in the manner directed by the statute. 
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teed ORARI; EXISTING HOMESTEAD; NON-METALLIFEROUS DEPOSITS. 
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oe ; > po THE DoBss PLACER MINE. 

A petition to the Secretary of the Interior for certiorari under rule 84 of the rules of - 
practice, must fully sét forth the facts relating to the antecedent proceedings in 
the case, but a specific assignment of errors is.not required. 

Certiorart does not lie from a decision of the Commissioner as a matter of right, but as 
a mInatter of Executive discretion, and where the petition shows on its face that 
substantial justice has been done, the application will be denied. | 

A mineral entry is not invalid because at the time it was made the land was covered 
by a homestead entry. 

Deposits of fine clay or kaolin being non-metalliferous in character, are properly sub- 
ject to entry as placers, and not as lode claims. 


- Secretary Teller to Commissioner McFarland, May 10, 1883. 


In the case of L. E. Montague, protestant, v. Stephen E. Dobbs, min- 
eral entry No. 2, on lands in Sec. 14, T. 6, R. 9, Huntsville, Ala., I have 
examined the motion made by defendant to dismiss the application of 
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protestants for certiorari under Rules 83 and 84 of the rules of practice. 

The motion is based on two-grounds, viz: 

First. That the petition shows upon its face that the protestant, Mon- 
tague, has no lawful right to the land covered by the defendant’s min- 
eral entry. 

Secondly. That there is no specific ground of complaint or assignment 
- of errors. 

I do not think the motion upon the last ground can prevail. 

No assignment of errors is necessary on common law certiorari. 
(Hilliard on New Trials, 688, and cases there cited.) ‘A petition for 
certiorari should state facts, and not the opinions or conclusions of the 

petitioner.” (Jb., 696.) 

‘ Rule 84 seems to have been framed upon the well-established practice 
in such cases. It is as follows, viz: “Applications to the Secretary 
under the preceding rule shall be made in writing, under oath, and 
shall fully and specifically set forth the grounds upon which the appli- 
cation is made.” | 

I think the “ grounds” mentioned in the rule refer to the proceedings 
which are to be fully set forth in the application, and not to assign- 
ments of error. 

Certiorari is not, however, a writ of right; but whether it shall issue 
lies in the judicial discretion of the tribunal to which the petition is 
addressed,” and the writ will not be granted if substantial justice has ~ 
been done, though the record may show the proceedings to have been 
defective and informal.” (Z0., 689.) : 

The facts in this petition, wlio constitute “the grounds upon which 
the application is made,” are, I think, set out sufficiently full and spe- 
cific, and the question presented is whether they disclose a proper case 
for granting an order directing the proceedings to be certified to this 

‘ Department. | 

The petition discloses in substance the following facts, viz: 

In January, 1870, James W. Bell made homestead entry for the NW. 
4 of the SW. 4 of said section 14. In August, 1875, Minerva J. Howard 
made homestead entry for the SW. 4 of the SW. 4 aforesaid. 

Bell having died, his heirs, May 25, 1881, executed a relinquishment 
of his said entry to the United States, and by an instrument of even 
date attempted to sell to William C. Kean all their interest, and to 
authorize him to obtain title under the act of June 15, 1880. May 26, 
1881, the petitioner went upon said tract for the purpose of locating a 
mining claim, and May 27 duly posted notice of such location on said 
Claim, and duly made and published a proper notice that he “had 
located 1,495 linear feet on the Allen Spring lode, vein, or deposit of 
fire-clay or kaolin.” Attached to said notice was an affidavit sustain- 
ing the averments of the notice, and setting forth that the land was 
more valuable for mineral deposits than for agricultural purposes. May 
27, the same day that the petitioner posted notice of location, said Kean 
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applied, and was permitted by the local officers, to make cash entry of 
said land under the said aet of June, 1880. Upon filing said notice of 
location the petitioner was informed by the register that the location 
would not be allowed, because of said Kean’s cash entry, and if was 
accordingly rejected. From that decision no appeal appears to have 
been taken, and it therefore became final. June 6 the petitioner filed 
a protest in your office against said Kean’s cash entry. October 31 
petitioner filed in your office affidavits showing that the land entered 
by Kean was mineral in character, and as such was being worked by 
the petitioner, and asking that a hearing might be had to ascertain the 
true character of the land before any action was taken on said entry, and 
also to ascertain the circumstances under which Kean obtained his 
entry. July 21, 1881, said Minerva J. Howard gave notice of a mining 
claim upon certain land on the tract for which she had made the home- 
stead entry aforesaid, said mining claim being described as ‘*‘on the 
lode, vein, or deposit of fire-clay or kaolin in the Allen Spring lode,” 
and the notice being accompanied with the affidavits of William C, 
Kean and Stephen E. Dobbs, averring that the land embraced within 
the boundaries of the claim was much more valuable for mineral than 
for agricultural purposes. December 10 Edwin A. Crandall, Sterling 
S. Lanier, Stephen E. Dobbs, W. M. Dobbs, Minerva J. Howard, and 
William C. Kean gave notice of location by them of the W. 4 and the 
NE. 4 of the SW. 4 of said Sec. 14 as a placer claim. June 15, 1882, the 
receiver at Huntsville aforesaid issued to Stephen E. Dobbs (his co- 
locators having conveyed their interest to him) duplicate receipt mineral 
entry No. 2 for $300 in payment for the lands last above described, 
known as the Dobbs Placer Claim. This receipt was filed in your office 
June17. June 28 attorneys for petitioner and D. P. Montague entered 
an appearance in your office in opposition to the issuance of a patent on 
the placer entry. July 28, 1882, Kean appeared in your office and con- 
sented to the cancellation of his said cash entry as “void ab initio.” 
On said July 28 petitioner filed in writing in your office a further protest 
against issuance of a patent for said mineral entry No. 2, and called 
attention to the former application for a hearing to determine the min- 
eral character of the land. This protest was accompanied by affidavits 
showing work done on petitioner’s claim, and that the deposit of min- 
eral lay in a well defined lode or vein, and that it should be entered only 
as a lode claim. November 23, 1882, your office canceled Kean’s said 
cash entry, for the reason that the Jand was mineral, and because the 
entry was void ab initio, and Kean had requested its cancellation; and 
on the same day you canceled the Howard homestead entry, dismissed 
the protest of the petitioner against the issuance of a patent for the 
Dobbs placer, and rendered a decision awarding the land to Dobbs and 
denying the petitioner’s claim to his said location. December 11, 1882, 
petitioner took an appeal to this Department from said decision of No- 
vember 23, with assignments of error. December 19, 1882, you denied 
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the right of appeal, and dismissed it, presumably upon the ground that 
a protestant, not being properly a party in interest, has no right to 
appeal, | 

It is claimed by the defendant that all the material facts have not 

been set forth in the petition; but I think those set forth are sufficient 
to enable me to dispose of the question phebiice the order prayed for 
should be made. 
_ It appears from the facts disclosed that the defendant made application 
for patent in proper form, gave the requisite notice by posting and pub- 
lication and made due proof thereof; and that during the period of pub- 
lication, no adverse claim was filed by Montague. 

The protestant, however, claims that a patent should not be issued to 
the defendant, because, under the facts stated, the Commissioner should 
have first ordered @ hearing and determined the question whether the 
character of the land was mineral, and whether it was more valuable 
for mineral than for agricultural purposes. 

It seems to be conceded that the lands were returned as agricultural 
by the surveyor-general, and were therefore prima facie of that char- 
acter. 

Both parties to this contest, however, have alleged and proved that 
the lands are in fact mineral, and are more valuable for mineral than 
agricultural purposes; and both have made claim to the land, or parts. 
of it, as mineral, and sought to obtain title thereto under the laws pro- 
viding for the mode of obtaining titles to mineral lands. 

The protestant cannot, therefore, now be heard to deny the mineral 
character of the land, and in that way prevent a patent from being” 
issued to the defendant. 

The particular complaint, however, which the protestant makes is, 
that you refused to order a hearing, as requested by him, for the pur- 
pose of determining the character of the land and clearing the record 
_ of the homestead entries appearing thereon. He had, however, asserted: 
the mineral character of the land, and made a mineral location thereon,, 
before such request was made. 

It the lands were in truth mineral, I think the fact “that they had 
been previously borne on the official records as agricultural lands” was 
immaterial (Scogin v. Culver, 7 C. L. O., 23). 

After such mineral locations were made, the agricultural entries were 
canceled, and therefore present no obstacle to the issue of mineral pat- 
ents. Ido not think, under the facts of this case as they appear on 
the record, that your refusal or neglect to direct a hearing to ascertain 
the character of the land was such an error or maladministration of 
the laws as would entitle the petitioner to the order asked for in the 
petition. — 

It will be observed that when his mineral location was rejected on 
account of Kean’s cash entry, he took no appeal, nor did he file any 
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adverse agin during the pebuceuon of the notice of defendant’s loca- 
tion. 

The petitioner further claims that the Commissioner | in holding 
that the lands were valuable only as containing placer deposits, and not 
veins or lodes. - | 

I do not think that the deposit which both parties allege exists in 
the lands in controversy is of the character described as existing ‘in 
veins or lodes of quartz or other rock in place” in section 2320, Rev. 
Stats. Upon an examination of the authorities in the Federal and © 
State courts referred to by counsel and in your decision, I think it was 
correctly held by you that fire-clay or kaolin, in the manner in which 
it exists as a deposit, is properly the subject of a placer location, and 
not a vein or lode. (North Noonday v. Orient, 6 Sawyer, 308; Stevens 
v. Williams, 1 McCrary, 486; Moxon v. Wilkinson, 2 Montana, 424; The 
Eureka Case, 4 Sawyer, 310; Jupiter v. Bodie, 7 Sawyer, 97.) 

I am of the opinion that substantial justice has been done, and that 
the order prayed for in the petition should be ones and the motion to 
dismiss the application be granted. 


—aee oe 


PRACTICH—CERTIORARI—SUPERVISORY AUTHORITY. 


CLONTARF CLAIM. 


Under rule 83 the matter subject to supervision must be so presented that a reason- | 
able presumption is raised in the eye of the law that there has been error or over- 
sight, or at least there must be such showing in the application as will convince 
the Department that a proper administration of the public business requires its 
intervention in order to prevent undue haste, or, possibly, injury to important 
and valuable interests. | 


Secretary Kirkwood to Commissioner McFarland, February ad 1882. 


I forward herewith an application, dated the 12th ultimo, by A. W. 
Rucker, attorney in behalf of S. G. Wright et al., protestants against _ 
the issue of patent to the Saint Bernard Mining Company of certain _ 
premises in Colorado known as the Clontarf claim, asking that the pa- 
pers be ordered before me for examination under rule 83 of practice. 

The paper (verified by oath) briefly recites that on the 29th of Octo- 
ber last said parties filed in the Leadville office a protest against issue 
of patent; that you on the 7th of January dismissed said protest, and 
on the 13th of January denied their right of appeal to this Depart- 
ment. 

Inasmuch as the oath bears date on the 12th of January, and the in- 
sertion of the date of January “thirteenth” in the body of the affidavit 
is apparently in a different hand writing, it is manifest that the same was 
prematurely made, and when so sworn to no such denial of appeal had 
been made by you; nor is there filed any copy of ny such cenlal or of 
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any ruling, order, or decision at any time made by you in the ease, as a 
basis for specifications of error on the part of the protestants. 

Lhe general charge of error is made upon allegation that every cause 
assigned in said protest against the issue of patent is true, and espe- 
cially the facts therein alleged. 

This general assignment of error is followed by a showing of nine 
consecutive statements of alleged fact; of the first seven of which it is 
only necessary to say that they do not, in my judgment, individually or 
collectively, show a prima facie case of illegality in the presentation of 
the application for patent, and therefore I am not called upon to inter- 
fere with your ruling or to look into other facts not specifically recited 
to see whether or not such prima facie case might not possibly be shown 
by the papers themselves. The eighth head presents the general allega- 
tion “that a discovery of a vein, lode, or well-defined or other erevice 
of mineral was never made within the limits of said Clontarf claim as - 
originally or since located;” and the ninth recital asserts “that the 
same was never staked according to the pretended relocation. 

These are the only allegations that go to statutory matter, or to com- 
pliance with local customs, and contain nothing beyond the general 
statement claimed to have been submitted to you originally. 

There is no recital of any facts showing how far or in what manner 
‘you examined the same, nor is there any special assignment by way of 
exception to your alleged ruling. 

The rules of practice were never inteded to compel this Department 
to review your final decisions in every case where a stranger to the rec- 

ord may by general charge allege error or oversight on your part. 

' The matter subject to supervision must be so presented that a reason- 
able presumption is raised in the eye of the law that there has been such 
error or oversight, or at least there must be such showing in the appli- 
cation as will convince the Department that a proper administration of 
the public business requires its intervention in order to prevent undue 
haste, or, possibly, injury to important and valuable interests. 

I do not regard this petition as within.the rule, and the application 

for an order to certify the papers is accordingly denied. 


PRACTICE—PUBLICATION~RULE 883—RIGHT OF APPEAL. 
TOMAY ET 4L. v. STEWART, 


The register may exercise his official judgment as to whether publication in the paper 
nearest the claim will effect the object of it; if not, he may designate another. 

The purpose of rule 83 is the correction of material errors in the Commissioner’s decis- 
ion which affect the merits of the case. 


Secretary Kirkwood to Commissioner McFarland, March 22, 1882. 


I have considered the protest of John Tomay et al. against the issu- 
‘ ance of patent to Oscar ©. Stewart, for the Roscoe Conkling and James 
G. Blaine mining claims, respectively, embracing mineral entries Nos. 
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1744 and 1745, Central City, Colo., transmitted by you td this Depart- 
ment, under practice rule 83, This protest is based on an alleged non: 
compliance with that provision of section 2325, Rev. Stats., which re- — 
_ quires the register of the land office in which the premises are located 
to publish, for the period of sixty days, notice of an application for 
patent, “in a newspaper to be by him designated as published nearest 
to such claim.” The notice in this case was published the required 
time (from July 14 to September 15, 1881) in the Georgetown Courier, 
a weekly newspaper published about three miles from the land applied 
for; whereas it is claimed such notice should have been published in 
the Silver Plume Mining News newspaper, published about one mile 
from said claim. 

The latter paper was established June 3, 1881, and having reached a 
circulation of about ninety-five copies weekly, secired October 21 fol- 
lowing, after a precarious struggle for existence of about four months. 

The purpose of the required publication is to notify persons holding 
adverse claims of the application for patent, and thus give them oppor- 
tunity to protect their interests, The register may, therefore, exercise 
his official judgment as to whether or not a certain publication is such 
newspaper within the meaning of the law; and if it is not, he may 
designate another which will effect the object of publication. 

But an arbitrary order, manifestly in violation of the statute and 
showing an unreasonable departure from its requirement, would not be 
tolerated. 

In this case the register designated the Georgetown Courier for pub- 
lication of the notice, as the “newspaper” nearest” the claim; and 
the record shows that all of the protestants herein took notice of said 
publication, filed adverse claims, and commenced suits in pursuance 
thereof; but not having commenced the same within the statutory 
period, were held to have waived their adverse claims. Hence, they 
lost no rights by reason of the publication in said newspaper; but, if 
any, by reason of their failure to commence suits within the nearated 
time. . - : 

The purpose of rule 83 was not the correction of errors resulting from 
the party’s laches, nor for technical defects in the proceedings, but for 
material errors in your decisions which affect the merits of a case; and 
as no wrong has resulted to the protestants from said publication (which 
your decision holds a compliance with the requirement of the statute), 
there is no matter in said protest which requires, in my judgment, the 
intervention of this Department. 
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MINING CLAIM—PUBLICATION—COMPUTATION OF TIME—~ADVERSE 
CLAIM. 


TILDEN ET AL. v. INTERVENOR MINING COMPANY. 


It is necessary that the notice of application for patent should be posted in the land 
office during the whole period of sixty days. 

Where, during the period of publication and posting, the land office is closed for a 
brief time for the purpose of removal to another locality, such time should not 
be computed as a part of the sixty days within which an adverse claim must be 
filed. The peculiar circumstances take the case out of the general rule prescribed 
by the statute. 


Secretary Kirkwood to Commissioner McFarland, April 11, 1882. 


I have considered the matter of the application of the Intervenor 
Mining Company for issuance of patent upon its mineral entry, No. 62, 
of lot No. 67, Tucson district, Arizona, on appeal from your decision of 
August 25, 1881, holding sai entry for cancellation. 

It appears from the record that the application of said company was 
filed in the local office at Florence May 4, 1881, and notice thereof was 
duly published in the Tombstone Epitaph newspaper, daily, from May 
10 to July 9 ensuing, the prescribed period of sixty days. The local 
office was, however, removed from Florence June 30, 1881, and opened 
at Tucson July 12, 1881. 

On July 8, 1881, Ridgely Tilden e al., claimants of the Last Decision 
mine, mailed at Pombstone. Ariz. (per registered letter), an adverse 
claim, addressed to the land office at Tucson, which letter was received 
at that post-office at 7 o’clock p. m., Saturday, July 9, 1881, and deliv- 
ered to the register on Monday evening, at 9 o’clock a.m. Next day, 
July 12, 1881, one S. E. Barren, as agent of the Benares Mining Com- 
pany, also filed an adverse claim upon the Benares lode. July 13, 1881, 
the register rejected the adverse claim of Tilden and others, because it 
was not filed during the period of publication, as prescribed by section 
2325, Rev. Stats. Next day the register certified to the receiver that 
the applicants for patent were entitled, and should be allowed, to pay 
for and enter the land. The receiver disagreed with the register, but 
“nevertheless recived the purchase money, whereupon the register issued 
his final] certificate of entry. 

July 18, 1881, John Noble e¢ al. filed an adverse claim upon the At- 
—lantic lode. | 

On the 4th of August ensuing, the said Ridgely Tilden filed a protest 
in behalf of himself and A. Ames, as co-owners in the Assurance mine, 
alleging certain irregularities in the proceedings for patent in the In- | 
tervenor claim. 

An appeal having been taken from the action of the register and re- 
ceiver, you expressed the opinion that the adverse claims were presented 
in due season, and held the entry of. the Intervenor mining claim for 
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sanieenution: at the same time suspending the proceedings for patent 
until the controversy raised by the presentation of said adverse claims 
could be adjudicated by a court of competent jurisdiction. 

The adverse claimants of the Last Decision mine allege location of 
their claim January 27,1881, and admit a prior location of the Intervenor 
mine, but charge thatthe latteris located across the vein or lodeupon which 
discovery was made and location based; that the land applied for by the 
Intervenor does not conform to the lines of its original location; and 
that neither the Intervenor company, nor its grantors, nor any person 
acting for or claiming under it, performed any work or expended any 
money for improvements upon said claim during the year 1880, nor up 
to the dateof the Last Decision location. Such allegation, if proven to 
be true, would doubtless show the Last Decision claimants to have the 
better right to the land in question, provided, of course, that the latter 
show strict compliance with statutory requirements. But these con- 
testants having been relegated to a competent tribunal, pursuant to 
statutory provisions, for the adjudication of their respective rights in 
the premises, it is not competent for this Department to take cognizance 


of any of the questions raised by the aforesaid allegations. Pending 


such adjudication it is competent, however, for this Department to con- 
sider and determine the question as to the sufficiency of the compliance, 
on the part of these alleged adverse claimants, with the aap eee statu- 
tory requirements. : 
_ The primal question, therefore, to be considered in the ‘determination 
of this case is: Did these alleged adverse claimants file their claims 


- within the prescribed period of sixty days, as contemplated by the stat- 


ute? In other words, shall they be regarded as such claimants, or as 
mere protestants ? 7 


The statutes provide numerous guards against the evasion of their 
provisions by parties seeking a mining patent, and afford an oppor- 
tunity to persons in the neighborhood of the claim to come forward and 
present any objections they may have to the granting of the patent de- 
sired. By sections 6 and 7 of the act of May 10, 1872, which constitute — 
Sections 2325 and 2826 of the Revised Statutes, the procedure which a 
party seeking a patent, whether an individual or an association or a 
corporation, must follow is prescribed. (omelane and Refining Com- 
pany v. Kemp e¢ al., 104 U.8., 636.) 


The former of said sections prescribes that: 


The register of the land office, upon the filing of such application, 
plat, field notes, notices, and affidavits, shall publish a notice that such 
application has been made, for the period of sixty days, in a newspaper 
to be by him designated as published nearest to such claim; and he 
shall also post such notice in his office for the same period. 

If no adverse claim shall have been filed with the register and receiver 
of the proper land office at the expiration of the sixty days of publica- 


tion, it shall be assumed that the applicant is entitled to a patent, 


- . « . and that no adverse claim exists. 


It should be observed that the statute prescribes three concurrent 
methods or complementary details of publication, to wit: (1.) Posting 






574. DECISIONS RELATING TO’ THE PUBLIC LANDS. 


by the mineral claimant of a copy of the plat of his claim, together with 
a notice of his intended application, in a conspicuous place on the land 
embraced therein, at the same time filing the requisiteaffidavit and copy 
of notice in the land office. (2.) Publication by the register of the proper 
local office of notice of such application, for the period of sixty-days, in 
a newspaper designated by him as published nearest such claim. (3.) 
Posting by the register of such notice in his office for the same period. 

It is, therefore, just as incumbent upon the register to post such notice 
in his office during the whole period of publication, in order to comply 
literally with the express requirements of the statute, as it is for him to 
publish a notice of the mineral claimant’s application, or for such elaim- 
ant to post a copy of the plat of his claim and a notice of his intended 
application on his claim in the manner prescribed. Now, it is not quite 
manifest, in the light of the foregoing state of facts, how such minute 
requirements could possibly be complied with, for if the local office was 
closed at and removed from Florence, June 30, 1881, to Tucson, where 
it was not opened for the transaction of business until July 12 ensuing, 
how could the register post the notice in question during the nine days 
of such interim, 7. ¢., from June 30 to July 9, 1881, when the sixty days 
of publication would have expired had the office not been closed upon 
the former date? Although the question under consideration is not 
_ directly raised by the appeal, it is nevertheless important that such 
question be determined in orderthat I may be enabled to determine the 
primary question aforesaid. Although the provisions of section 2325 
operate as a Statute of limitations against the filing of adverse mineral 
claims, and although there is no authority, either judicial or executive, to 
extend or abridge the period fixed by law within which such claims may 
be properly filed, nevertheless the law should never be so construed as 
to require impossibilities. Said section is intended to determine, con- 
trol, and protect the property rights not only of mineral claimants, but 
of adverse claimants as well, allowing the latter class the full statutory 
period of sixty days within which they may prefer their claims as a con- 
dition precedent to the exercise of the privilege of adjudication, just as 
much as it requires the continuous publication during such period of the 
claim of the former class. 

The peculiar circumstances of this case are such as to‘take it out of 
the general rule governing mineral cases, and bring it within the cate- 
gory of exceptions thereto, The general rule of practice applied by you 
appears to meet the exceptional case, and in so far I affirm your decis- 
ion, and direct that the applicant be required to await the issue of the 
sudicial proceedings. 

Instead of cancelling the entry, however, you will hold the same sus- 
pended, subject to eancellation in the event of an adverse decision by | 
the courts, but entitled to equitable confirmation in case heis declared 
by such courts entitled to have his patent. 
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MINING CLAIM—PUBLICATION OF NOTICE—IRREGULARITY. 
BECKER ET AL. ¥. SEARS. 


The publication was made for nine weeks under the practice in force prior to the 
Streeter decision, and protestant failed to file an adverse claim. 

As it is not shown that injury has been done to the rights of others by the irregularity 
in publication, and as the error was one of the government, and not of the appli- 
cant, the proceedings will not be declared void, 


Secretary Teller to Commissioner McFarland, January 11, 1883. 


E return herewith the papers submitted by your letter of 28th of Jan- 
uary, 1882, under my predecessor’s direction of 11th of that month, in 
the matter of the protest of Theodore H. Becker eé al. against the al- 
lowance of patent upon the placer claim of J. P. Sears, Central City 
survey No. 302, Ohio and Grass Valley mining district, Clear Creek 
County, Colorado. | 

The application of Sears for patent was filed in 1873, and was, after 
contest in the courts as to a portion, and in the district office under your 
orders as to other portions, finally allowed, subject to a claim set up by 
Becker to the effect that a known lode called the Soda Lode existed. 
within the placer, which had been reg alan. located and belonged to said 
Becker. 

Other matters appeared in the affidavits submitted by Becker asking 
the hearing, his own affidavit, however, being limited to an assertion of 
his right to said Soda vein, and a general suggestion of possible own- 
ership in other parties not named, to certain houses, grounds, etc., not 
specially decribed. | 

In filing these affidavits, the attorney of Becker suggested to your 
office the fact that the original application of Sears was not published 
for the full period of sixty days, according to a decision of this Depart- 
ment rendered in a similar case. Becker did not rely upon or set up 
this alleged fact, but stated under oath that his only reason for failure 
to file an adverse claim against the original application, pending its pub- 
lication, was a misapprehension with regard to the inclusion of said 
Soda Lode within such placer claim. | 

These affidavits were filed in June and July, 1880, and on the 13th of 
August your office ordered the hearing asked, limiting the inquiry spe- 
cifically to the matters connected with the allegation of the claimant 
Becker as to the existence and location of the Soda Lode, requiring it 
to be defined by an accurate survey, etc. 

On the 30th of April previously, while the application was pending 
ex parte, and before any suggestion of right in Becker, your predeces- 
sor had waived all objection to the alleged insufficient publication and 
directed the district officers to notify Sears to come forward and com- 
plete his entry within thirty days, subject to a declaration of abandon- 
ment in case of default. 
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Ido not find any protest or objection to the limitations fixed by the 
order for hearing, nor any attempt to obtain an enlarging order; and 
the parties accepted notice and went to trial upon the issues defined by 
_ your office. — ‘ 

- The record was completed on the case thus made up, and the decision © 

of the district officers was in favor of Becker. One of the conditions - 
of the order was to the effect that if Sears should abandon the Soda 
Lode ground no hearing should be had, but his right to a patent for the 
residue should be admitted. After hearing and before action on his 
appeal from the decision of the district officers, Sears filed notice of such 
relinguishment. This, of course, closed the case, Becker having no 
appeal pending, and his rights in the controversy being limited to the 
issues involved at the outset. Having obtained these, there was nothing 
for you to decide, and the only proceeding was the issuing of the proper 
instructions for carrying the settlement into effect. 

This you proceeded to do by the letter of November 21, 1881, the con- 
clusions of which are now objected to, ostensibly in the name of Becker, 
together with several other parties, who have since the hearing filed 
affidavits setting up the existence of still other lodes within the placer, 
but not asserting that the same were known prior to the application of 
Sears for patent. 

These you decline to recognize, and also decline further to consider 
the matters set up prior to the hearing adjudicated, as you conclude, 
by the action of your predecessor, and no longer factors inthe case. 

There are certain irregularities apparent in these preliminary pro- 
~ eeedings which you do not assume to pass upon, deeming them already 
settled, or at least not liable to attack by a stranger to them at their 
date, and it is the exercise of your discretion in this regard that I am 
asked to direct by supervisory action under rules 83 and 84 of practice. 

Recognizing the difficulties disclosed by the whole record, and in view 
_ of what has been done, considering the time that has elapsed since the 
filing of the application in 1873, and that every opportunity has been 
presented to show any injury to others by such irregularity as appears, 
and also of the fact that if error was committed in the matter of the pub- | 
lication it was the error of the government, and not of the applicant, 
the register being designated by law as the person who shall publish 
the notice, I do not feel called upon to declare the whole proceeding 
void, unless it be shown that interests and rights then vested in third 
persons absolutely demand for their protection the avoidance of the 
same. | 

This I do not find. I accordingly decline to set aside your instruc- 
tions, simply calling your attention to an alleged mistake in the survey 
defining the relinquished Soda Lode, and directing its proper examina- 
tion in connection with the usual examination of the final surveys and 
papers, which should of course be made to conform to the accepted rul- 
ings and practice. | 
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MINING CLAIM—SURVEY—-SURFACE GROUND—PATENT: 
26LD L749 


29 4 Ln é BECKER ET AL. v. SEARS—REVIEW. 


Section 2333, Rev. Stat., clearly carves out from a patent to a placer claim all known 
lodes found therein x date of application, together with twenty-five feet ofsur- 
face ground on each side as an incident thereto. As this was a known lode, how- 
ever insignificant in value, and was not legally claimed by Sears and is now at 
his request excluded from his final plat of survey, it necessarily forms no part of 
his claim. | 


Secretary Teller-to Commissioner McFarland, January 22, 1883. 


On the 11th instant I dismissed the protest of Becker et al. v. J. P. 
Sears, respecting the issue of patent to the latter for his placer claim 
on Central City mineral entry No. 1790, survey lot No. 302, Grass Val- 
ley and Ohio mining district, Colorado. 

In so doing I directed your attention to an alleged mistakein the sur. 
vey, with respect to the relinquished Soda Lode claimed by Becker, 
and instructed you to give it proper examination in passing upon the 
completeness of the tinal entry, before the issue of patent. 

At the outset Becker claimed this lode by virtue of an alleged loca. 
tion in 1861, defining it as twenty-five feet in width on each side of said 
vein or lode. By your order for hearing, dated August 13, 1880, you 
required a certified copy of the location and a diagram or plat showing 
the boundaries and extent, and its position relative to the survey of the 
placer claim. 

Instead of fairly complying with this, Becker filed a copy of what 
purported to be a copy of said original location made June 4, 1861, and 
recorded September 22, 1873, calling for twenty-five feet of surface 
ground on each side, together with an alleged relocation made Septem- 
ber 16, 1880, more than thirty days after your order, claiming by new 
lines and enlarging the surface ground to seventy-five feet on each side; 
and filed a diagram of the relocation only, without showing the bourd- 
aries of the original claim. 

The testimony of the deputy-surveyor shows that he did not follow 
the original location boundaries and monuments, but resurveyed the 
vein according to his own notions of what would be a proper location ; 
and fixed no permanent monuments or bounds to his survey on the 
ground, but merely set temporary stakes at the north end “ to indicate 
the points for Mr. Beckerto establish permanent monuments hereafter.” 

Sears objected to this attempted relocation and demanded that the 
showing be confined and responsive to the order made by your office in 
the case calling for the true limits of the claim originally located. After 
the hearing, and before your decision, he relinquished the Soda Lode 
claim, referring in his relinquishment to the survey No. 361, which 
. number was given to the diagram filed by Becker, but which does not 
appear to have been approved by the surveyor-general as a survey of a 
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claim. This number, however, appears to have properly belonged to 
the original survey made in 1873, filed as an adverse claim in the case 
of the Montague placer claim with which the Soda Lode location con- 
flicted, said survey being but-fifty feet in width, and which the present 
diagram as already shown fails to show. 

Sears claims that it was this proper original survey of the Soda Lode 
location which he intended to describe in his relinquishment; and you 
find upon the examination that as the relocation was entirely illegal the _ 
exclusion of twenty-five feet only on each side of the vein or lode can 
be insisted upon. 

The attorneys for Becker ask, by letter of the 17th instant, that your 
decision of 13th instant to this effect be submitted to me for final deter- — 
mination; but instead of basing any claim upon the relinquishment, 
they take issue with all the antecedent adjudications, and flatly deny 
the right of Sears to any portion of the placer claims. On the 18th you 
submitted the papers accoruingly. 

On the 18th they also filed notice of their intention to ask for a review 
of my action of 11th instant dismissing the protest, and on the 20th, in- 
stead of filing such motion, they ask that the case be referred to the © 
Attorney-General on certain interrogatories assumed by them to be 
vital, but which were held by me to be beyond the necessity for con- 
sideration with reference to the case as it now stands. 

The relinquishment was in terms made by the attorney of Sears, Octo. 
ber 21,1881, ‘to the end that the applicant for patent may be no longer 
delayed in securing title.” It has never been accepted by Becker, who 
has persisted in opposing the whole claim up to the present time, and 
now, in support of his suggestion for a correction, fails to adduce any 
argument in support of his understanding of the instrument; but, on 
the contrary, renews his efforts to obtain a reopening of ihe whole 
matter. 

Appearing as a mere protestant, he has not, in my opinion, such 
standing as will entitle him to claim anything in the case, and cannot 
rely upon mere technicalities; nor ean he insist upon the enforcement - 
of a relinquishment offered upon such conditions even though it clearly 
covered, as in my judgment it does not, the spurious and unauthorized 
survey and relocation. He is estopped by his own failure to observe 
them. 

But the law, section 2333 Rev. Stats., clearly, in my opinion, carves 
out from a patent to a placer claim all known lodes found therein at date 
of application, together with 25 feet of surface ground on each side as 
an incident thereto. As this was a known lode, however insignificant 
in value, and was not claimed by Sears in the manner provided by law, 
and is now at his request excluded from his final plat of survey, it nec- 
essarily forms no ‘part’of his claim. The residue under your decision 
- may properly be patented to him, and I decline further to consider the 
objections raised by the protestants in the case. | 
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PRACTICE—RIGHT OF APPEAL—PARTIES IN INTEREST. 
SANTA RiTA MINEs. 


The right of appeal to the Secretary is allowed to parties who are shown to have 
some interest in a cause or matter properly pending, and in which a decision has 
been made. 

A claim cannot be set up by mere assertion. A person who has not shown some evi- 
dence of a claim can have no standing as a party to a case before this office. 

If any other rule were adopted, a stranger could at any time, by the bare allegation 
of a claim to a tract of land, appear and demand all the rights and privileges of 
a party to any suit which might be pending involving the title to such land. 


Commissioner McFarland to Messrs. Ford & Brainard, Washington, D. 
C., February 13, 1883. | 


I am in receipt of your letter of the 6th instant, in the form of notice 
of an appeal from my action in reference to the matter of certain mining 
claims, touching which you were advised of the position of this office 
by letters, dated, respectively, January 20 and 31, 1883. 

The letter of the 20th ultimo was called forth by the filing of certain 
papers in this office, said to be copies of papers formerly filed and re- 
jected, and filed again, with the surveyor-general, of New Mexico, alleging 
the existence of a claim of title derived from the Spanish or a 
government to the Santa Rita mines in New Mexico. 

You were advised that said papers appeared to be duplicates of papers 
previously presented to the surveyor-geueral and which that officer had 
found not to contain any evidence of grant or title from either the Span- 
ish or Mexican government to the land or mines in question. There 
was, therefore, nothing before this office upon which any action ae 
be taken in respect to such alleged claim. 

You were ulso informed that as the land appeared to be inees to 
entry under the mining laws of the United States, and as no legal 
objections were found to the pending mineral sales the same would 
proceed to patent in usual course. 

The letter of the 3lst ultimo was in reply to a soaueet from you that 
the papers which had been filed in this office should be reported to Con- 
gress under the eighth section of the act of July 22, 1854. | 

As the papers referred to contained nothing which had not already 
been considered by the surveyor-general, and nothing that could be con- 
strued into the basis of a claim under the treaty provisions, there being 
no evidence of the existence of any claim of right or title in the alleged 
grantor of your client, there was nothing to be sent to Congress, and 
your request was accordingly declined. 

You now desire to appeal to the Hon. Secretary of the Interior, and 
you lay before me certain propositions as specifications of ‘error, to wit: 

1st. Alleged error in assuming jurisdiction in this case, contrary to 
the provisions of the act of Congress of July 22, 1854. 
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2d. Alleged error in refusing to lay before Congress the decision of 
‘the surveyor-general of Mexico, dated July 6, 1882, in regard to said 
private land claim, as required by said act. 

3d. Alleged error in refusing to reserve from Sale or disposal the lands 
‘embraced by said private land claim until final action thereon, as pro- 
‘vided by said act. 

4th. Alleged error in holding that there is no Santa Rita del Cobre 
‘private land claim before this office which could be sent to Congress 
winder section 8 of the act named, ‘inasmuch as Congress alone has 
power to determine this question.” 

You are advised that the question before this office, and of which I 
have assumed jurisdiction, is the question of the rights cf certain 
mineral claimants under the mining laws of the United States. 

No adverse claim was filed in those cases during the period of pub- 
lication, and no reason has since been shown to me why the usual 
course of mineral adjudication should be suspended or delayed, and I 
have so informed you. 

The right of appeal to the Secretary is allowed to parties who are © 
shown to have some interest in a cause or matter properly pending, 
and in which a decision has been made. 

A claim cannot be set up by mere assertion. A person who has not 
shown some evidence of a claim can have no standing as a party to a 
case before this office. | 

If any other rule were adopted, a stranger could at any time, by the 
bare allegation of a claim to a tract of land, appear and demand all the 
rights and privileges of a party to any suit which might be pending 
involving the title to such land. 

For the same reasons, it is provided by rule 83 of the rules of practice 

that an order can be applied for, to have proceedings certified up to the 
- Secretary, only by a party to a case. 

Your client, Mr. Hays, has not made himself a party to the case now 
pending in this office involving the Santa Rita mineral] entries. 

The previous correspondence addressed to you by this office, and to 
which exception is now taken by you, consisted merely of letters of 
advice, informing you, as a matter of official courtesy, of the status of 
the mineral entries, Information so given does not constitute an ap. 
pealable decision. Mr. Hays is not before this office as an appellant, 
showing an affirmative right in his own behalf, nor as a protestant, alleg- 
ing failure of the mineral claimant to comply with the law. 

It may be proper for me here to say for your information that the 
adoption of any different rule, upon the assumption that such course is 
required or authorized in carrying out the provisions of the eighth sec- 
tion of the_act. of 1854, would be in my judgment to impute to that 
statute an intention ‘that the whole public domain within the Territories 
of New Mexico and Arizona may be placed in reservation at the will or 
instance of any person or persons who might choose to assert a claim 
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by mere allegation, unsupported by evidence of grant or muniment of. 
title from former sovereignties—a result repugnant to public policy and 
destructive of public and private rights. Ido not think the act of 1854 
susceptible of such interpretation. 

Congress unquestionably has the power, and the sole power, to deter- 
mine the validity. or invalidity of claims arising under treaty stipula- 
tions with Mexico; and all claims, whether adjudged by the surveyor- 
eeneral to be valid or invalid, must be presented to Congress for final 
action; but such submission, with its accompaniment of a statutory 
reservation of the land claimed, is restricted by the terms of the act to 
claims cognizable under the laws, customs, and usages of Spain and 
Mexico. It can hardly be supposed that imaginary claims, not so cog- 
nizable, or claims unsupported by some evidence of grant or title from 
the former governments, can possess sufficient dignity to authorize their 
submission to Congress, or to work a legal reservation of public lands 
of the United States. 


— 


MINING CLAIM—-APPLICATION FOR SURVEY. 
PHILIP DEPHANGER. 


Application for a mining survey must be declined where the location was not prop- 
erly marked and recorded. Bearings and distances must be given in a survey 
from the respective survey corners to the location corners, and the same must be 
shown on the plat. 


Commissioner McFarland to U.S. surveyor-general, Virginia City, Ne- 
vada, January 26, 1882. 


Further proof as to the identity of the claim of Philip Dephanger 
et al. upon the Eagle lode as located, and the same as surveyed, is 
desired. The notice of location filed with the papers is regarded as in- 
sufficient. to determine this satisfactorily. You will call upon the ap- 
plicant to furnish a certificate of identity signed by any disinterested 
party. In this connection I desire to call your attention to the neces- 
sity of furnishing for the benefit of this office more reliable information 
upon this point than the entry papers generally afford. 

The act of Congress of May 10, 1872, expressly provides that “the 
location must be distinctly marked upon the ground so that its bound- 
aries can be readily traced,” and “that all records of mining claims 
hereafter made shall contain the name or names of the locators, the 
date of the location, and such a description of the claim or claims 
located by reference to some natural object or permanent monument, 
as will identify the claim.” 

These provisions of the law must be strictly complied with ih each 
case to entitle the claimant to a survey and patent, and therefore should 
a Claimant under a location made subsequent to the passage of the act of 
May 10, 1872, who has not complied with said requirements in regard to 
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marking the location upon the ground and recording the same, apply for a 
survey you will decline to make it. (Circular N, November 20, 1873.) 

If the Eagle lode was located in accordance with the requirements of 
the statute, it was marked upon the ground. If the survey was prop- 
erly executed, it was made within the limits thus marked. There is, 
however, nothing in the entry or survey papers to show that this was 
done, save the bare statement that the survey was made in accordance 
with the notice of location; as the location notice is exceedingly blind, 
this statement can hardly be considered satisfactory. 

To enable this office to determine satisfactorily, and at a glance, that 
the provisions of the law and its instructions are obeyed, you will in 
future require in the field notes a particular reference to all the data 
upon which a survey is based, to wit: From each established corner of 
the survey a bearing and distance must be given to the corresponding 
corner of the location. 

Upon the plat the lines of the location as found upon the ground must 
be laid down in such a manner as to contrast and show their relation to 
the lines of the survey. | 

If the location and survey are identical, this fact should be clearly 
and distinctly stated in the field notes. 

After a reasonable time has elapsed in which to notify your deputies 
of the foregoing, no survey not complying with these requirements will 
be allowed to go to patent. | 


MINES—ADVERSE CLAIM—REGULATIONS—WAIVER. 
J. S. WALLACE. 


When it is impossible to procure the survey of the adverse claim, the adverse claim- 
ant may show the nature, extent, and boundaries of the claim as nearly as prac- 
ticable from information in his reach, and present under oath the reasons for not 
following the official regulations. If the facts justify such action the regulations 
may be waived, 


Secretary Kirkwood to Commisstoner MeFartand, February 21, 1882. 


I have examined your report of December 1, 1881, upon letter of J. 
S. Wallace, of Hailey, Idaho Territory, dated November 11, 1881, and re- 
ferred to your office by this Department under date of November 19 last. 

Mr. Wallace represents in effect that there are mines located high up 
in the Sawtooth Mountains, in new districts near the headwaters of 
Wood River in the said Territory, and that, in case parties should make 
applications for patents of such mines during the period from about 
December to April, it would be impossible, in a majority of instances, 
if not in all, for adverse claimants to procure surveys in accordance 
with present regulations within the period of publication, on account of 
the severity of the climate, deep snows, ete., in that locality. 
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In view of these facts, Mr. Wallace, who is acting as superintendent 
of mining property located in said mountains, suggests that the rights 
of all parties owning claims in the above-mentioned districts would be 
most effectually preserved and protected if the surveyor-general of the 
Territory were instructed to postpone the granting of any order for ad- 
vertisement of applications for patents until the country is open in the 
spring, when adverse claimants can procure their surveys. 

Mr. Wallace doubtless meant that the local land officers should be 
instructed to postpone publication of notices of applications for patents. 
But it is evident that under existing law such instruction would be im- 
proper. : 

You suggest that your office might issue instructions waiving the 
present requirements as to surveys of adverse claims, in cases in which 
the adverse claimants shall show under oath that such surveys cannot 
be executed and piatted within the period of publication on account of 
climatic’or other temporary difficulties, aud allowing adverse claimants 
to file such plats of surveys within a reasonable time after the obstacle 
to making surveys shall have been removed. 

I do not agree with this suggestion. Adverse claimants should be 
held to reasonable diligence under the law in taking necessary steps 
to protect their interests. If there is danger or likelihood of applica- 
tions for patents being presented during a season in which surveys can- 
not be made, the parties might anticipate such proceedings by securing 
surveys of their claims during the season in which no obstacles to mak- 
ing the same are present. 

But, if application for patent in any case should be made at a time 
when it is impossible to secure a survey of a claim adverse thereto, 
then, as the Jaw does not require impossibilities, the adverse claimant 
might show the nature, extent, and boundaries of his claim as nearly as 
practicable from information within his reach, and present under oath 
his reasons for not following more clearly the regulations of your office, 
and submit whether, under all the circumstances, he had not properly 
presented an adverse claim. This would give opportunity to waive the. 
regulation requirement in a given case when the facts were presented 
justifying such action, and would be preferable to a general waiver of 
the rule in anticipation of a case calling for any such waiver. 

To waive the requirement as to surveys of adverse claims in advance 
of the presentation of reasons therefor would tend to encourage care- 
lessness and indifference on the part of adverse claimants respecting 
such requirement, and would, I think, be equivalent to an invitation to . 
adverse claimants to present excuses for laches, whereas they should 
exercise all reasonable diligence in their efforts tocomply with the regu- 
lations. 

Mr. Wallace's letter is herewith returned for the files of your office, . 
and you will advise him of the action thereon. 
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Bopvizt TuNNEL & Ma. Co. v. BECHTEL CONSOLIDATED Me. Co. 
, ET AL. 


A tunnel location under the United States mining laws is a mining claim, and can be 
an adverse claim. 


/od \ Having failed to file an adverse claim aud commence suit as provided by statute, the 


tunnel company must be held to occupy the position of protestant; 

The jurisdiction assumed by the courts prior to legislation granting such jurisdiction 
to determine conflicting rights as between adverse mining claimants recognized 
and continued in force by the mining statute, 

The case of Corning Tunnel Company v. Pell (4 Colorado, 507) does not support the 
position that there may be adverse mining rights under tunnel locations that can- 
not be adjudicated in the courts. . 

While the Department has no jurisdiction to determine controversies as between ad- 
verse mining claimants where sufficient allegations have been made to indicate, 
if true, that the applicant for patent has not complied with law, or is not entitled 
to a patent, an investigation should be held as in agricultural cases. 


Secretary Kirkwood to Commissioner McFarland, December 12, 1881. 


IT have examined the papers forwarded with. your letter of the 29th 
October last, in the matter of the protest of the Bodie Tunnel and Min- 
ing Company against the several applications of the Tioga Consol- 
idated Mining Company and the Bechtel Consolidated Mining Company, 
for patents for certain mining claims in Bodie land district, California. 

On the first day of July, 1880, the Tioga Company filed several apph- 
cations for the following-named mining claims: The Red Lyon, the Mid- 
summer, the Lady Locke, the Central, the Northern Extension Stand- 
ard, the Sutro, the Clipper, the Tioga South, and the December, and 
entered the same October 8, 1880. 

The Bechtel Company filed like applications, July 1, 1880, for the 
Sitting Bull, the Central, the Argentine, the San Francisco, the Peun- 
sylvania and the Ohio mining claims, and entered the same October 15, 
1880. | | 

During the period of publication of said applications, to wit, on Au- 


gust 31, 1880, the said tunnel company filed with the register of the 


Bodie land office a written instrument in the nature of a protest, styled 
by the company as follows: “Sworn statement and petition of the Bodie 
Tunnel and Mining Company.” The paper was sworn to by Thomas 
Buckley, superintendent of said Tunnel-and Mining Company, and set 
forth that, on the 28th day of September, 1877, F. Tagliabue, a citizen 
of the United States above the age of twenty-one years, duly located a 
tunnel claim under section 2323, Rev. Stats., on the west side of Bodie 
Bluff, in the Bodie mining district, Mono County, California. 

The description of the claim contained in a certified copy of the tun- 
nel notice, attached to the said petition or protest, is as follows: 


This claim commences at this notice, being 10 feet westerly from the 
mouth of the Old Bodie tunnel, and about 1,000 feet, more or less, in a. 
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northerly direction from the Blasdel tunnel, and runs in an-easterly 
direction 3,000 feet; and I hereby claim 750 feet on each side of said 
tunnel, and each blind and undiscovered ledge struck by said tunnel. 


This notice was filed for record in the office of the county recorder of 
Mono County, September 29, 1877. 

The claim was surveyed November 14, and the field notes and plat 
thereof filed for record in the office of said county recorder, November 
15, 1877, as appears from copy of said plat and field notes attached to 
said petition or protest, from which it would also appear that the line 
of the tunnel and the exterior boundaries of the surface claimed were 
marked by posts; but whether so marked before survey does not appear. 
The surface ground claimed is in the form of a rectangular parallelo- 
gram, 3,000 by 1,500 feet. 

The petition or protest further sets forth that work upon said tunnel 
has been continuously and diligently prosecuted ever since the date of 
said location; that said tunnel and mining company is the owner of 
said claim by purchase; that of all the above named mining claims of the 
said Tioga and Bechtel companies lie across the central course of said 
tunnel; that the work on the tunnel has not progressed far enough to 
discover veins or lodes within or under the surface ground of the several 
claims applied for by the Tioga and Bechtel companies; and that the 
affiant is informed and believes that several of the locations thereof 
are mere surface locations, in which no vein or lode has ever been found 
at all, and the locations of which were made subsequently to the tunnel 
location. The names of the claims alleged to have been thus located 
are not given, but reference is made to the abstracts of title accompa- 
_nying the applications for patents for ascertaining what claims of the 
said Tioga and Bechtel companies were located subsequently to the 
location of the tunnel claim. 

From a statement in your decision of August?4, 1881, it appears that 
the Midsummer, Lady Locke, Central, North Extension Standard, Clip- 
per, and December, of the Tioga company’s claims, and the Sitting Bull, 
Argentine, San Francisco, Ohio, and Pennsylvania, of the Bechtel com- 
pany’s claims, were located subsequently to September 28, 1877. 

The said tunnel company declared that it claimed all veins, lodes, or 
ledges which it may discover in extending its said tunnel, which cannot 
be traced upward to the surface; in other words, veins, lodes, or ledges 
which were not known to exist prior to the tunnel location. 

The tunnel company did not in terms protest against the issue of pat- 
ents to the Tioga and Bechtel companies; but after the recital of facts 
and allegations upon which it relied, closed the petition with two pray- 
ers to the following effect : 

First. That in the event of patents being issued upon-any of said ap- 
plications they should contain words making the grant subject to the 
lawful rights and claims of the Bodie Tunnel and Mining Company. 
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Second. That in the event of such patents being granted for any of 
said claims, the location of which was subsequent to the date of the 
tunnel location, a clause be inserted therein, excepting and excluding 
from the grant any and all veins, lodes, ledges, or mineral deposits that 
may be cut, intersected, or discovered by said tunnel company in run- 
ning and excavating said tunnel, which had not been discovered and 
located prior to September 28, 1877. 

Upon this paper the eompany rested, and did not institute proceed- 
- ‘Ings in court as provided by section 2326, Rev. Stats. 

Upon the argument of the matter the counsel for the Bodie Tunnel 
and Mining Company raised objections to the validity of some of said 
applications not alleged in the petitién or protest, one of which was that 
the Red Lyon location was invalid in this, that the location was 489 feet 
in width, while the mining laws or rules and customs of miners in that 
district limited the width of lode claims to 100 feet, and it was con- 
tended that patent to said claim could not issue for more than 100 feetin 
width. 

In your decision of August 24, 1881, you held substantially as follows: 
First. That it was necessary for the rights of the tunnel company that 
suit should have been brought in court as provided by section 2326, — 
Rev. Stats., and that, as said company failed to institute such proceed - 
ings, its adverse claim was waived, and that it cannot be adjudicated 

by this Department. 

Second. That the Bodie Tunnel and Mining Company having failed 
to establish any claim, or right, or interest, present or prospective, to 
or in the tracts applied for by the Tioga and Bechtel companies, it is not 
competent toinsert any clauses of reservation in the patents to be issued 
upon said applications. 

Third. That the Red Lyon location was not limited to 100 feet in 
width, because it appears that after the year 1869 the Bodie mining 
camp was abandoned, and for many years the laws, rules, and customs 
thereof were disused; that during this period the act of 1872, allowing 
600 feet in length toa lode claim, was passed; and that before any local 
law or regulation was thereafter adopted by miners in the district in 
which said claims are situated, limiting the width of claim to less than 
the statute allows, the Red Lyon was located, and hence that at the 
time of its location it was lawful to locate to the extent of 1,50 feet in 
length and 600 feet in width in that district. 

Fourth. That as the Midsummer, Lady Locke, Central, North Exten- 
sion Standard, Sutro, Clipper, and a portion of the Tioga South, are 
within the limits of the Red Lyon, and subsequent in location, the entries 
thereof are invalid, and were held by you for cancellation. 

Fifth. Without deciding that the other claims should pass to patent, 
you decided that they should be regularly disposed of, and dismissed 
the petition or protest. | 
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From all your rulings and decisions in this matter the tunnel com- 
pany filed an appeal, which you dismissed by decision of October 5, 1881, 
upon the ground that the said tunnel company held the position of pro- 
testant merely, and was not entitled to appeal under the rile laid down . 
in MecGarrahan v. Boston Mine (S. M. D., 330); Boston H. Mining Com- 
pany v. Eagle Copper Company (Zd., 320), and Lombard v. Mount Pleas- 
ant Mining Company (id., 279). Thereupon the matter was brought 
here under Practice Rule 83. | 

Without intending to question or infringe the rule above stated as to 
appeals, I deem it proper, in view of the importance of some of the 
questions raised and of the earnestness and ability of the arguments 
presented by counsel on both sides, to briefly review your decision, by 
virtue of my supervisory powers, and notin my appellate capacity. In 
doing this, I do not consider it necessary to set out the specific points 
of exception noted in the appeal. It will be sufficient to take up the 
several points decided by you as above set forth, they, in my opinion, 
covering the whole case, and being altogether excepted to. | 

As to the first point, itis evident to me that the claim of the said tun- 
nel and mining company must of necessity be a mining claim. Itisa 
claim under the mining laws of the United States, if it is any claim at 
all. It follows that if this claim conflicted with the claims of the Tioga 
and Bechtel claims, which are mining claims, it was an adverse claim. 
Due publication of notice of the applications of the Tioga and Bechtel 
companies washad. Thisisnotquestioned. Section 2325, Rev. Stats., 
provides that— | 

If no adverse claim shall have been filed with the register and receiver 
of the proper land office at the expiration of the sixty days of publication, 
it shall be assumed that the applicant is entitled to a patent, upon the 
_ payment to the proper officer of $5 per acre, and that no adverse claim 
exists; and thereafter no objection from third parties to the issuance 
of a patent shall be heard, except it be shown that the applicant has 
failed to comply with the terms of this chapter. 

It is not claimed that the paper filed by the tunnel. compa DY was ix- 
tended as an adverse claim under sections 2325 and 2326 Rev. Stats. ; 
but if it had been, the tunnel company would be in no better position 
than ifno adverse claim had been filed; because s ection 2326, Rev. Stats. 
provides that— | 

It shall be the duty of the adverse claimant, within thirty days after 
filing his claim, to commence proceedings in a court of competent 
jurisdiction, to determine the question as to the right of possession and 
prosecute the same with reasonable diligence to final judgment: and a 
failure so to do shall be a waiver of his adverse claim. 

It is therefore evident that the tunnel company must be held as 
occupying one of two positions. It either filed no adverse claim at all, 
and the Land Department must assume that none exists, or else, hav- 
ing filed one, it waived it by failure to institute proceedings in court, 
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and hence it must be assumed that none exists. As affecting the mat- 
ter under consideration, it is immaterial which position it is held to 
occupy, as the result is the same in either event. This Department has 
not otherwise construed these two sections as regards adverse claims, 
and Mr. Justice Field in the Eureka case said: “The silence of the first 
locator is, under the statute, a waiver of his priority.” (See opinion of 
cjurt in 4th Sawyer, at page 318.) This judgment was affirmed by the 
supreme court. (See 13 Otto, 839.) f 

But it is urged by counsel for the tunnel company that it has not 
such a claim as can stand in court; that the rights claimed cannot be 
protected in a court of competent jurisdiction, &e. 

To say this, is to say that the tunnel company has no rights at all. 
But counsel insist that it has rights granted by statute. If that be so, 
then clearly they can be protected in court against any conflicting min- 
ing right or claim. In the view I take of the mining law, there is not 
a right that can be acquired thereunder which cannot be fully protected 

‘in court as against any other conflicting right or claim arising under 

the same laws, except that of the United States. This is the very foun- 
- dation of the system of thé mining laws. Prior to Congressional enact- 
ment of mining laws, miners had their local laws, rules, and reguila- 
tions, by which they were governed, regarding their mining claims, and 
all their rights thereunder when in dispute or conflict were adjudicated 
by the courts. Courts, of course, did not undertake, any more than 
now, to dispose of the title of the government, over which they had no 
jurisdiction. But as regarded the rights of miners, not as against the 
United States, but as against each other, courts took jurisdiction, and 
that jurisdiction was recognized and continued by Congress when it 
framed and enacted the mining laws. The United States mining laws 
are in a Sense supplemental to the system that had already grown up 
in the absence of Congressional enactment. They in no sense wiped 
out, destroyed, or essentially changed that system, but continued it in 
vogue. (Broder v. Water Co., 11 Otto, 274.) So far as the actual op. 
erations of mining were or are concerned, that system was and is all- 
sufficient. Congress made certain definitions as to what should be 
deemed mining claims, as regards location, etc., and enacted the man- 
ner of making locations, amount of labor and money to be expended, 
etce.; but the prominent feature of the mining system, of asserting rights 
_ in courts under the local rules of miners and the laws of the States and 
Territories, was not changed, but especially authorized by section 2324, 
2325, and 2326, Rev. Stats. 

I ee of no case wherein the courts have refused to recognize rights 

under tunnel locations. The attorney for the tunnel company at San 
Francisco cites the case of the Corning Tunnel Company v. Pell e¢ al. 
(4 Colorado, 507), to support the position that there may be adverse 
mining rights or claims under tunnel locations that cannot be adjudi- 
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cated by the courts; but as I understand that case, it gives no support 
to that position. Section 2323, Rev. Stats., provides that where a tunnel 
is run for the development of a vein or lode, or for the discovery of 
mines, the owners of such tunnel shall have the right of possession of 
all veins or lodes within 3,000 feet from the face of such tunnel on the | 
line thereof, not previously known to exist, discovered in such tunnel, to 
the same extent as if discovered from the surface, and that locations on 
the line of such tunnel of veins or lodes not appearing on the surface, 
made by other parties after the commencement of the tunnel and while 
the same is being prosecuted with reasonable diligence, shall be invalid. 

Now, in the case of Corning Company v. Pell et al., the court defined 
what is meant in the law by the words, *‘ on the line of such tunnei.” 
It was insisted in that case, as is claimed here by the protest or petition, 
that the line of the tunnel means 1,500 by 3,000 feet, as surveyed and 
staked as the tunnel claim; and that a location within such limits was 
invalid. 

But the court construed the line of a tunnel, as intended by the act, 
as designating “a width marked by the exterior lines or sides of the 
tunnel.” The evidence showed that the slide lode, which was claimed 
by the tunnel company, was 50 feet from the center line of the tunnel; 
and the court, therefore, under its construction of the law, held that the © 
location of said lode “was not on the line of appellant’s tunnel.” The . 
court then stated as follows: “ What the appellant’s rights would have 
been had this fact been otherwise, it is not necessary to determine.” 

The tunnel company in that case was defeated in court, because it 
showed no right or claim to the slide location, under the court’s con- 
struction of the law; and the case was not defeated upon the ground 
that there are no rights under tunnel locations that courts can maintain ~ 
or preserve. _ | 

But counsel for the tunnel company insist that this Department 
should hold all of the locations of the Tioga and Bechtel companies 
which are made subsequently to the tunnel location to be invalid, 
because the law provides that such location shall be invalid. From 
what has been said it is clear that this Department cannot pro- 
nounce any such judgment, because it has no jurisdiction to inquire 
into the facts upon which the demand is founded. It is said that the 
fact that these Jocations are on the line of the tunnel is one that appears 
of record in the Department, and that I am bound to take notice thereof; 
but it is only necessary to call attention to the fact that there is no 
record of mining locations in the land department. They are recorded 
with a mining recorder, under local rules of miners, or in the county 
records of the county in which the claims lie, and the facts relative to 
inining locations can be shown in the land department and the courts 
only by evidence dehors the proper records of such Department or the 
courts. It is a matter of proof that does not appear from our records. 
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It may be made to appear as an item of evidence in the.record of a 
case, but not from the records of the Department of which I am bound 
to take notice. ' That fact might have been presented in court, but it. 
cannot be made to appear here in the case as it now stands. 

From the view, therefore, which I take of the mining Jaw, the only 
place in which the controversies between conflicting mining claim- 
ants or adverse claimants can be heard, is a court of competent juris- 
‘diction. 

What has already veen said disposes of the second point decided by 
you. It isnot competent to insert clauses of reservation of rights fully 
waived. In saying this Ido not intend to hold that patents ought to 
issue to the Bechtel and Tioga companies, that question not being be- 
fore me. 

As to the third point, your holding as to the Red Lyon location seenis 
to be in accordance with prior rulings of your office, this Department, 
and the courts, as per your citation. (General Land Office letter to this. 
Department, September 2, 1878, and concurrence therein by my prede- 
cessor Sept. 28, 1878, to Attorney. General; and Jupiter Mining a 
pany v. Bodie Mining Company, 8 C. L. O., "60. ) 

On the fourth point, as no appeal has toon taken from your decision 
holding the entries of the Midsummer, Lady Locke, Central, North Ex- 
tension Standard, Sutro, Clipper, and Tioga South for cancellation, so 
far as they conflict with the Red Lyon entry, it must stand. 

Finding no error in your conclusions as above set forth, I must of 

necessity also tind that there was no error in your decision of October 
5, 1881, dismissing the appeal, and the same is affirmed. 
_ I desire to say that while I am of opinion that controversies between 
adverse mining claimants cannot be heard and determined before this 
Department, Iam nevertheless of the opinion that where, under the 
last clause of section 2325, third parties present evidence by affidavits, 
etc., to show that an applicant: has failed to comply with the mining 
statutes, if the evidence is of such character as to entitle it to credit, 
ang if the allegations are sach as, if proven in regular piceoe lines. 
would show that the law has not been complied with, that patent under 
the law ought not to be issued, or that you have no Garaliciiat to issue 
the patent, then it is your duty to order an investigation as between 
the government and the applicant, as in similar cases of agricultural 
entries. 

With this rule in view, I submit for your soiisidetation the allegations 
contained in the affidavit accompany ing the application of the tunnel 
company under Practice Rule 83. | 
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MINING CLAIM—ADVERSE LOCATION—WAIVER. 


GUSTAVUS HAGLAND. 


Under Séction 2325 Revised Statutes, if no adverse claim is filed during the required 
period of publication, it is assumed that the applicant is entitled to patent, and 
no agreement of parties can control this statutory provision. 

If either party claims a non-fulfillment of such agreement by the other, the remedy 
must be found in the courts, and not before the Department. 

When one is seeking a patent for his mining location, and gives notice of the fact as 
there prescribed, any other claimant of an unpatented location objecting to the 
patent of the claim, either on account of its extent or form, or because of as- 
serted prior location, must come forward with his objections and present them, 
or he will afterwards be precluded from objecting to the issue of the patent. 

The silence of the first locator is, under the statute, a waiver of his right. 


Secretary Kirkwood to Commissioner McFarland, March 8, 1882. 


I have considered the application of Gustavus Hagland for patent 
on the Metropolitan Lode No. 2 (mineral entry No. 1192, lot No. 797, 
Idaho mining district, Central City, Colorado), and the protest of Theo- 
dore H. Lowe as owner of the Kangaroo Lode No. 2, (survey No. 281), 
against the same, on appeal by Hagland from your decision of July 6, 
1881, holding said entry, No. 1192, for cancellation. 

It appears that the Metropolitan Lode sas located prior to March 3, 
1873, and recorded as of that date; that on November 9, 1873, the locat- 
ors thereof filed a protest against the issuance of a patent to the claim- 
ant of the Kangaroo Lode No, 2, for the reason that the ground was 
part of that claimed and located by themselves; that the Metropolitan 
Lode was re-located July 12, 1878, by Hagland, the grantee of the orig- 
inal locators, for the purpose of embracing all the land allowed by the 
mining laws, and that an additional re-location was made by Hagland 
June 5, 1879, the more accurately to describe the re-location of July 
12, 1878. 

it also appears that an application for a survey of the Metropolitan 
Lode was made and rejected by the surveyor-general because its loca- 
tion was not sufficiently definite to fix the lecus of the claim, and that on 
the filing of an amended certificate of location July 18, 1878, the survey- 
or-general directed survey thereof by one Peregrine, a U.S. deputy min- 
eral surveyor, whose survey was rejected because the discovery shaft 
of the Metropolitan Lode was located within the side lines of said 
Kangaroo Lode; that, on June 19, 1879, by direction of Peregrine, a 
further amendment of the Metropolitan claim was made, in which its 
discovery shaft was made to appear outside the side lines of the Kan- 
garoo Lode, whereas, in fact, no such discovery shaft existed. Affida- 
vits having been filed to the effect that Peregrine knowingly and falsely 
located said shaft outside the lines ot the Kangaroo Lode, and had so 
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' “ admitted, you instructed the surveyor-general, J anuary 7, 1881, to make 


personal examination 1 in the field touching the truth of said allegations, 
who reported the same as true. 

The entry No. 1192 was based on said false survey, but there is no 
evidence tending to show that Hagland, or any person associated with 
him, had part in or was cognizant of said falsity. 

Patent for the Kangaroo Lode, No. 2, issued August 25, 1874, and 
said claim appears to have been located upon grounds which belonged 
to the applicant for the Metropolitan Lode by prior location. 

The applicants for the Metropolitan Lode did not file an adverse 
claim during the period of publication, for the ground sought to be 
patented by the owner of the Kangaroo Lode, by reason of (as appears) 
an agreement between the parties under which the applicants for the 
Metropolitan Lode relinquished all right to protest against the issuance 
of patent to the owners of the Kangaroo Lode, fot a valuable considera- 
tion to be made them under certain contingencies. The purposes or 
effect of this agreement are, however, immaterial, because under sec- 
tion 2325 Revised Statutes, if no adverse claim is filed during the re- 
quired period of publication it is assumed that the applicant is entitled 
to patent, and no agreement of parties can control this statutory pro- 
vision. If either party claims a non-fulfillment of such agreement by 
the other, the remedy must be found in the courts, and not before your 
office or this Department. 

Mr. Justice Field said, in the Eureka case (4 Sawyer 302), that under 
the act of 1872, when one is seeking a patent for his mining location, 
and gives notice of the fact as there prescribed, any other claimant of 
an unpatented location objecting to the patent of the claim, either on 
account of its extent or form, or because of asserted prior location, 
must come forward with his objections and present them, or he will 
afterward be precluded from objecting to the issue of patent. 

- The silence of the first locator is, under the statute, a waiver of his 
priority. : 

As the discovery of the Metropolitan Lode appears to be within the 
side lines of the patented Kangaroo claim, and as said patent passed 
the government’s title to the land, so that all control of the executive 
department over the title has ceased, and as the applicants for the 
Metropolitan Lode failed to file an adverse claim to the applicant for 
patent by the owners of the Kangaroo Lode, I affirm your decision. 
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47 ~4/ 
a SAME, ON REVIEW. 


The development and possession of a lode, so far as it runs on public lands, is not in- 
terfered with in any way by the waiver of a portion, even though the orgine! 
discovery shaft was included in the portion disposed of. 

Section 2326 of the Revised Statutes recognized portions of claims'as entitled to 
patent, and the issue of separate patents on such portions as adverse parties may 
rightfully possess. But no patent can issue for any portion of a lode lying within 
the patented surface ground, nor for any surface ground appurtenant thereto. 

No part of an entry can stand under the proceedings based upon a false survey and | 
publication. 


Secretary Teller to Commissioner McFarland, April 11, 1882. 


From the papers and the oral argument before me, the following facts 
appear : 

That on the 3d day of March, 1873, the grantors of Hagland filed for 
record the original notice of location of the Metropolitan No. 2, cover- 

_ing fifteen hundred feet in length and twenty-five feet on each side of 
the vein in width, said location having been made in January previous. 

That on the 20th of the same month the location of Kangaroo tunnel 
lode No. 2 was made, covering one thousand feet in length and twenty- 
five feet on each side in width. It also appears that the order obtained 
from the surveyor-general for the survey of said claim was dated 
February 25, and the plat and field notes on which patent afterward 
issued were approved March 18, 1873, prior to the date of alleged loca- 
tion. 

For upward of seven hundred and fifty feet on the easterly end of the 
Metropolitan, and embracing the point claimed as the discovery shaft 
and a portion of the tunnel, the surface ground of these two originak 
locations appears to be nearly, if not exactly, identical, which would 
necessitate the presumption that but one lode was made the basis for . 
both if accurately located, although it is claimed by the applicant for 
the Metropolitan that the true Kangaroo vein runs diagonally across the | 
westerly end of the said common surface ground, and leaves the Met- 
ropolitan vein more than forty feet distant at the nearest point, leaving 
also the surface ground a few feet from the westerly end; and that the 
only vein within such common surface ground, except the short diagona) 
portion, is the Metropolitan vein No. 2. 

On the 8th of May, 1873, patent was applied for on the Kangaroo No. 
2, and was issued thereon August 25, 1874. The entry was made 
October 9, 1873, no adverse claim being filed by the owners of the 

_ Metropolitan. 

This adverse claim was not filed because of a stipulation and bond te 
the effect that if the Kangaroo lode should be found not to be identical 
with any one of Metropolitan lodes 1, 2 and 3, a good and sufficient 
deed of said lodes should be made by the owners and patentees of the 
said Kangaroo claim, or if identical oe one, then the others should ve 
so deeded. 
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About 700 feet of the Metropolitan lode on the westerly end do not 
die within any other survey. 

July 12, 1878, Hagland relocated the Metropolitan claim, embracing 
in its side lines 75 feet on either side, instead of 25 feet as originally 
docated, and on the 5th of June, 1879, he again relocated the claim, for 
the purpose, as alleged, of making a correction of ins recorded Corenp: 
‘tion in the notice of 1878. 

It appears that the 50 feet additional surface: ground on each side 
was claimed in the new location so as to take the full quantity allowed 
by the amended local law, the claim at the date of original location 
being limited to 25 feet. | 

Upon the amended relocation, Hagland procured a plat and posted 
it on the ground July 21, 1879, and filed his application at the district 
office July 23, 1879, whereupon publication was had for sixty days—no 
adverse claim being filed—and entry was admitted November 19, 1879. 

In 1880 it was alleged that the survey and plat were incorrect, and 
mpon full investigation it was shown that the relative position of the 
warious conflicting surveys and locations was by deliberate design of 
the deputy surveyor falsely returned in the field notes, and the dis- 
«covery shaft and middle line of the lode were represented upon public 
§jand north of the patented Kangaroo claim, instead of running along 
or near its center line where a true survey would have shown it to be. 

A subsequent plat, approved by the surveyor-general April 3, 1881, 
is conceded to show the correct location. By the first and published 
survey all the surface ground claimed east of the original discovery 
shaft lies on the north side of the patented claim. By the amended 
survey nearly one-half the additional ground is thrown upon the south 
side of said claim. As before stated, upward of 700 feet of the lode, 
commencing a few feet west of the discovery shaft and running to the 
westerly end line, are not in conflict with the Kangaroo. 

It is claimed and shown that shafts have been sunk and work done 
along the vein at intervals of considerable distance on both sides of 
the discovery shaft, and six of these shafts and a portion of the tunnel 
dtself are situated on the public land outside the patented ground. | 

Three questions present themselves in connection with the facts re- 
cited : 

1. Did the waiver of the discovery shaft and the portion of the lode 
within the Kangaroo survey, by failure to file an adverse claim, have 
the effect to vitiate the entire Metropolitan location and bar an a 
tion for any part of the same ? 

2. If not, how far may the original location be held good, aud for 
what portion may a patent lawfully issue? 

3. Can any part of the entry stand under the proceedings had upon 
@ false survey and publication ? 

On the first point I am of the opinion that the development and pos- 
session of the lode so far as it runs upon public land was not interfered 
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with in any manner by the waiver of a portion, even though the original 
discovery shaft was included in the portion disposed of. 

The continued possession and working of such outside portion under 
the original ownership and location ought not to be held as forfeited 
while the good faith of the owner toward the United States is not im- 
paired; and opportunity should not be given to a stranger to appro- 
priate under United States laws the property and improvements which. 
he has acquired and made upon a good and sufficient location properly 
asserted at the time of bis original discovery. 

Section 2326 of the Statutes recognizes portions of claims as entitled 
to patent, and the issue of separate patents on such portions as adverse 
parties may rightfully possess. Assignment of any interest whatever 
in these mining possessions has been declared valid by the supreme 
‘ gourt, even by a parol transfer without a written instrument. 

If the existence of the lode be shown beyond the lines of the conflict- 
ing survey, and application be made for patent, it would seem to work 
a complete abrogation of a property and statutory right to deny a patent 
thereon because of a sale or surrender of some other portion of the lode 
originally embraced in the discovery and location. | 

Upon the second point Iam of the opinion that no patent can issue 
for any portion of the lode lying within the patented surface ground, 
appurtenant thereto. The attempt to relocate the claim in 1878 and 
attach the additional surface as an extension was long subsequently 
to the issue of patent and at atime when the applicant had surren- 
dered the claim to the lode, his only right thereto resting in the bond 
and agreement of the private owner. He had manifestly in 1878 no 
discovery of mineral within the limits of this extension, so far as the 
lode at that time lay within the patented Kangaroo claim. Nor is it 
alleged that any mineral has been discovered within such lines, outside 
the patented ground, on which an independent location could be made. 
To the westward of the surveys in conflict, I see no objection to the 
new location so as to embrace the full width of surface allowed by law. 

Upon the third point I am of the opinion that the claimant must com- 
mence anew, and proceed by a proper publication upon a correct plat, 
in order to entitle him toa patent. The alleged amendment of 1879 
was notoriously incorrect, while the location of 1878 is shown by com- 
parison with the corrected plat now exhibited to have been substan- 
tially correct. When he made this location he appears to have known 
all about the position of the mine and the claim attempted to be located.. 
It is said that having failed to obtain an approval of a correct plat, he 
procured a false one, and upon that proceeded to publish his applica- 
tion. Inspection of the published notice, as well of the plat, shows that — 
it was false in description, and the plat was also false in area of non- 
conflicting surface. He attempts to deny his responsibility for these 
falsifications, and charges them upon the United States deputy sur- 
veyor. But he adopted them, signed them, published them, and pur- 
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sued his application upon them. He is the only party who could appa- 
rently obtain any benefit from them, and they were grossly misleading 
in point of fact, as descriptive of the position of the claims represented. 
The law requires a certificate from the surveyor-general “that the plat 
is correct.” The incorrect plat and notice should not be permitted to 
stand as sufficient while a fair opportunity remains for a satisfactory 
compliance with law by a new publication. 

I therefore conclude that the order for cancellation should stand with- 
out prejudice to the right of the applicant to proceed de novo in accord- 
ance with the views herein expressed ; and to that extent I modify my 
decision of 8th ultimo. 


TIMBER TRESPASS—PUBLIC LANDS. 


WILLIAM RENINGER. 


Accretions formed by washing or recession become part of the lands they adjoin. 

Removing timber from accretions that are public lands, except for improvement of 
the same or other domestic use, is trespass upon such lands, and liable to punish- 
ment as such, 


Commissioner McFarland to William Reninger, Jackson, Nebraska, Oc- 
tober 4, 1881. 


Yours of 10th ultimo, addressed to the honorable Secretary of the 
Interior, has been referred to this office for action and reply. 

In relation to the matter therein stated, you are informed that where 
land is formed by accretion, either by the washing up of the soil or by 
the recession of the waters, and adjoins land owned by private parties, 
it becomes a part of same; and the owners of said adjoining lands are 
entitled to exercise any and all acts of ownership over the same that. 
they may deem proper. 

Where accretions form upon or adjoin any portion of the public do- 
_ Imain, they become a part of it in like manner, and title rests in the gov- 
ernment. Islands and all accretions thereto, formed in the channels of 
all navigable and meandered streams, or new formations therein (that 
are not a private property), area part of the public domain, and are not 
to be trespassed upon. 

You are also informed that any parties claiming the right to cut and 
remove any timber from any accretion lands that are a part of the pub- 
lic domain, or from any homestead or pre-emption entry other than for 
the actual improvement of the same, or for other domestic use, are guilty 
of trespass, and liable to punishmenttherefor. The cutting and remov- . 
ing of timber from such lands or entries for the purpose of speculation 
or private gain is prohibited, and will not be permitted until such time 
as final proof is made and final papers issue thereon. 


if 
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ACT JUNE 3, 1878,—TIMBER FOR DOMESTIC USE, MINES, QUARTZ MILLS, 
2y~4D/6 y ETC. 


FRANK P. HARDIN ET AL. 


As contemplated by the timber-cutting act of June 3, 1878, any use to which timber 
can be put within the State or Territory, for the comfort or convenience of its 
people, is a domestic use—but such timber cannot be transported beyond the 
State or Territory but may be bought and sold within their limits. 

The same act contemplates the cutting of timber for use in timbering mines or in con~ 
nection with quartz mills or reduction works. 


Secretary Teller to Commissioner McFarland, May 25, 1882. 


My attention has been called toa number of cases reported by Special 
Agent Harlan, of so-called trespasses in cutting timber on mineral lands 
in the Territory of Dakota—notably the cases of Frank P. Hardin, who 
is charged with cutting seventy-two cords of wood; Peter T. Bye, 
charged with cutting twenty-five cords; Henry Bressert, with cutting 
sixty cords; J. H. Damon, a like amount; and Albert Holtman, one 
hundred cords. | | 

All this wood appears to have been cut off of the mineral lands of the 
United States. It also appears by the report of the special agent that 
the persons charged with the trespass have, in cutting this wood, con- 
formed to the rules of the Department as to the size of the timber to be 
cut, etc., and it is now proposed to compromise with these persons by 
allowing them to pay for the wood cut, at the rate of fifty cents per 
cord. 

I do not think on the statement of facts made by Special Agent Har- 
lan, in the case of Peter T. Bye, that he has been guilty of trespass in 
cutting such wood. I understand the facts are substantially the same 
in all the cases mentioned. The act of Congress approved June 3, 1878, 
entitled “An act authorizing the citizens of Colorado, Nevada, and the 
Territories, to fell and remove timber from the public domain for min- 
ing and domestic purposes,” clearly authorizes the cutting of timber on 
the mineral lands of the United States for domestic use. It does not 
appear that Peter Bye or any other of the parties complained of cut 
the wood for transportation from the Territory, and if cut to be used in 
Dakota it is clearly for domestic use. It has been alleged that the act 
of June 3, 1878, does not apply to persons cutting timber on the mineral 
lands for sale, and that to enable any person to have the benefit of that 
act, he must cut the timber for his personal use, and not for sale. Such 
a construction defeats the very intent of the act, which was to allow 
the settler on the mineral lands to have the benefit of the timber thereon 
growing for use wrthin the Territory or State where it grew. It cannot 
be supposed that Congress intended to say by that act to the inhabit- 
ants of the mineral regions, that while they might go on the lands of the: 
United States and cut timber for their own use, yet they could not em-~ 
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ploy others to cut timber for them, or purchase it of those who had cut 
and prepared it for use. 

Large and prosperous communities had settled on the mineral lands 
of United States by and with the consent of Congress. Statutes had 
been passed declaring such occupation lawful, and provisions were made 
for securing title to mines that should be discovered and improved on 
such lands. Yetno provisions had been made by which title could be 
made to the timber growing on such land until a mine had been dis- 
covered thereon. To have restricted the inhabitants to the use of such 
timber as should be found on the mineral claims alone would have 
been folly, for in many instances the mineral claims are destitute of 
timber. Whole mining districts are frequently compelled to procure 
their supply outside of their districts either because the timber in such 
districts had been cut off and used, or because the district was without 
timber when first settled. The area of territory occupied by actually 
located mineral claims is entirely too small to.supply the communities 
with timber from such claims alone; aud so it became a necessity to 
appropriate the timber on government lands, in the absence of law 
authorizing the purchase of either tie timber or the land on which it 
grew. From the first settlement of the mineral regions to 1878, such 
had been the custom of miners in all the mineral regions. Cities and 
towns with churches and school houses had been built with the timber 
so taken from the public lands. Appeals had been made to Congress 
from time to time to provide by law for securing the title to the timber 
on the mineral lands. Congress, with the wise policy of keeping the 
mineral lands of the United States open to further exploration and oc- 
cupation, had declined to pass any law by which the timber on such 
jands could be monopolized by speculators and capitalists. Wood- 
choppers and Jumbermen had, from the first settlement of the mineral 
regions, cut from the mineral lands wood, mining-timbers, lumber for 
building, and sold the same to those who could not or did not wish to 
cut such timber for their own.use. It was practically impossible for the 
mill-men, the miners, and other inhabitants of the country to go out 
and fell the trees that were to be used to build their mills, timber their 
amines, or supply their families with fuel. About the time of ‘the pas- 
sage of the act of 1878 it was alleged that such cutting was in viola- 
tion of law, and ought not to be allowed. To have prevented such 
€utting would have compelled the abandonment of nearly if not quite 
all the mineral regions of the States and Territories named in the act. 
The act was passed to establish by positive enactment a right claimed 
and exercised without interference on the part of the government for a 
period of about thirty years, and the construction heretofore given to 
ait by this Department has defeated the purpose of the act, and has not 
Deen of advantage either to the government or the people residing on 
such mineral lands. In most of the regions included in the act referred 
to, the timber is of little value for use outside of the neighborhood in 


DECISIONS RELATING TO THE PUBLIC LANDS. 5ID 


which it grows. Comparatively a small amount of it would bear trans-- 
portation out of the State or Territory, and it cannot be used more ad~ 
vantageously to the people and the government than in the production: 
of the precious metals. If the timber is cut having reference to the: 
rules established by the Department as to size, etc., no complaint ought 
to be made. It has been suggested that the use of wood in quartz 
mills and reduction works in the mineral regions is not a use for min~ 
ing purposes. I do not think there is anything in that suggestion... 
Quartz mills and reduction works are indispensable to a mining com- 
munity, and such use is clearly within the provisions of the law, and! 
the consumer as fully protected by it as if he consumed it in his dwell-- 
ing. You will therefore instruct the special agents now in the States: 
and Territories named in the act of June 3, 1878, to conform to the 
suggéstions herein. The great object of the governmental supervision 
of the cutting of timber in those States and Territories ought not to be 
to compel payment for timber so cut, but to prevent unnecessary waste,, 
the cutting of the small trees under the size prescribed by the Depart- 
ment, and to prevent waste by fires and other means. 


i mteteniciemtmnasiad 
1 


TIMBER CUTTING—HOMESTEAD CLAIMANTS. 


The decision of the Secretary of May 25, 1882, relates only to the public mineral lands; 
not to public lands in Missouri. 

A homestead claimant may cut and remove timber upon the land he is preparing te © 
cultivate; and if more is found than is necessary for building and other improve- | 
ments, the surplus may be sold. But cutting and removing it from any other por- — 
tion of the tract than that being cleared for cultivation is prohibited, ete. 


Commissioner McFarland to FE. H. Benham, Star, Missourt, June 22, 1882. 


Your favor of 10th instant duly received. You ask for informatiom 
relative to the recent decision of the honorable Secretary of the Interior 
regarding the cutting and removing of timber from the public lands of 
the United States (Frank P. Hardin e¢ al.); also as to the propriety of 
citizens in your vicinity going onto the public lands to cut timber for 
the improvement of their farms. 

In reply, I have to state that the recent decision of the Secretary of 
the Interior, and to which you refer, relates only to the public minerak 
lands of the United States within the States and Territories embraced’ 
by the act of June 3, 1878; copy herewith. 

The decision of the Secretary does not refer to any of the public lands 
within the State of Missouri, as the act of Congress approved May 5, 
1876, withdrew all public lands in said State from the operatiors of the 
act of May 10, 1872, and declared that ali lands in said State should be © 
subject to disposal as agricultural lands. 

In regard to persons going upon the public lands to cut and remove 
timber therefrom for the purpose of improving their farms or for any 
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other purpose, except for the actual cultivation and improvement of the 
land trom which the same is cut or removed, you are informed that such 
act would be regarded as a violation of law, and the parties so offending 
are liable to punishment under section 2461, Rev. Stat. 

_ In order that you may be fully advised, I will state that the law per- 
mits homestead claimants to cut and remove the timber growing or being 
upon the actual tract they are preparing to cultivate. 

If, however, in clearing said piece or parcel of land there is found 
more timber than ig required for building or otherwise improving said 
entry, then it is permitted that such surplus may besold. But the cut- 
ting or removing for sale of any timber from any other portion of his 
said claim than the particular tract being cleared for cultivation, is pro- 
hibited until such time as the claimant by a full compliance with the 
homestead laws obtains title to the land so claimed. 


See 


TIMBER CUTTING ON PUBLIC LAND—ACTS OF JUNE 38, 1878. 
2 LDDs ) 
INSTRUCTIONS. 


‘The object of the act (Chapter 150) was to enable the inhabitants of the States and 
Territories referred to, tocut and remove timber from the class of public lands 
withheld from the operation of the pre-emption and homestead laws. 

If mineral districts are found outside of the States named, they are also included in 
the provisions of the act, 

‘The land to be sold in California, Nevada, and Washington Territory, under Chapter 
151, is non-mineral land. The mineral lands are excluded. The object was to 
enable the inhabitants to purchase certain timber lands, and to prevent waste — 
upon the public lands, the miner and agriculturist being permitted to cut timber 
in clearing for’tillage and improving mines, as prescribed in the act. 


Secretary Teller to Commissioner McFarland, August 7, 1882. 


I have yours of August 1st instant, in which you ask instructions as 
to chapters 150 and 151 of the acts of 1878 (20 Stat., 88-89). 

First. The meaning of the words “all other mmeral districts of the 
United States,” found in the first section of chapter 150. The object of 
this chapter is so very evident that I do not think there can be any 
difficulty in determining the meaning of these words. The object of 
the act was to enable the inhabitants of said States and Territories 
to fell and remove the timber from that class of public lands withheld 
from the operations of the pre-emption and homestead laws, which by 
existing laws they were not allowed to do. 

The act, after specifying the States and Territories, contains the fol- 
lowing: ‘All other mineral districts of the United States.” If mineral 
districts are found outside of the States and Territories named in the 
act, such districts are included within the provisions of the act as fully 
as if the States containing such mineral districts had been specifically 
named in the act. The mineral districts of California were thus in- 
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eluded in the act, and all privileges granted to inhabitants of mineral 
districts of the States and Territories named in that act were granted 
to the inhabitants of such mineral districts of California, subject, of 
course, to the restrictions of the act also; and the rules applied to the 
mineral districts of States and Territories named in chapter 150 must 
apply to such districts in California. 

_ Ifyou confine the second question to mineral land ,you have the answer 
in the answer to the first question. As chapter 130 does not authorize 
the cutting of timber, except on mineral land, I do not see the object of 
extending your inquiry to any other than mineral land. 

As to question three, I do not understand that it is at all material, 
under any provisions of chapter 150, whether the transportation from 
one part of the State or Territory named in the act to any other part be 
by railroad, steamboat, or otherwise. <All the act provides that bears 
on the question of transportation is that it shall not be exported. Sec- 
tion 4 of chapter 151 applies to the States and Territories named in 
that chapter, and not those named in chapter 150, except as to Nevada, 
. named in both acts. 

The land to be sold in California, Nevada, and Washington Territory 
under chapter 151 is non-miveral land, or land not known to contain 
valuable deposits of gold, silver, cinnabar, copper, orcoal. By the ex- 
press provision of section 2 the mineral lands in the broadest sense of 
that term are excluded from the provisions of said chapter. It must be 
borne in mind that there were two main objects to be accomplished in 
chapter 151: One was to enable the inhabitants of Nevada, California, 
and Washington Territory to purchase certain timber lands; and, sec- 
ondly, to prevent the committing of waste on the public lands of the 
States and Territories named in the act, and to punish the persons com- 
mitting the same. But it was not the purpose to interfere with the 
agriculturist and miner who might, without committing any actual waste, 
cut timber from the public lands; therefore it was provided In section 
4 as follows: 

“ Provided, That nothing herein contained shall prevent any miner or 
agriculturist from clearing his land in the ordinary working of his min- 
ing claim or preparing his farm for tillage or from taking the timber 
necessary to support his improvements, or the taking of timber for the 
use of the United States.” 

The miner is allowed to cut the timber in the ordinary working of his 
mining claim, and the agriculturist in preparing his land for tillage. 
In both these cases the reference is to land claimed by such miner or 
agriculturist. If a mineral claim itis a piece of land not exceeding 
1,500 feet in length by 600 in width; if an agricultural claim, not ex- 
ceeding 160 acres. If the rights saved to the miner and agriculturist 
by the proviso of section 4 were intended to apply only to such land as 
they claimed, the words “or from taking timber necessary to support 
his improvements” are useless. The words were not happily chosen, 
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and it may be somewhat difficult to say what is intended by the words 
“to support his improvements.” If applied to a miner it must, I think, 
be intended to mean all the timber he might need to make the working 
of his mine possible, and if a farmer or agriculturist, all the timber he 
might need for the use of such farm. 

‘If the timber he uses is only such as he needs “to support his im- 
provements,” I consider it immaterial whether he cuts it himself or 
whether he purchases it of one who cuts it for that purpose, and if it 
becomes necessary for a miner or agriculturist to have timber “ to sup- 
port his improvements,” and his neighbor cuts it for him, J think such 
neighbor is as fully protected by the proviso as if he had cut it for the 
purpose of supplying his own improvements. 


TIMBER CUTTING ON MINERAL LAND. 


Timber may be taken from mineral lands to be applied solely to the purposes specified 
in the act of June 3, 1878, 7. ¢.,mining and domestic purposes; but none less than 
8 inches in diameter may be cut. 

Timber may be taken from near mineral public lands by miners and agriculturists, 
for improvement of their mines and farms, when their respective claims do not 
furnish the necessary quantity; but not for their private gain or commercial 
purposes. 

It is unlawful for mill men or others to cut timber on the public lands for sale or for 
exportation. 


Commissioner McFarland to J. L. Mills, Milton, W. 7., March 3, 1883. 


~ This office has received, by reference from the Hon. Secretary of the 
Interior, your communication of the 29th January last, in which in- 
quiry is made “if a man who runs a saw-mill doing a strictly local or 
neighborhood business is liable to prosecution for selling timber on 
public lands.” | 

In reply thereto you are informed that the cutting and removing of 
timber from the public lands of the United States is permitted, if taken 
from mineral lands and applied solely for the uses and purposes specified 
in the act of Congress approved June 3, 1878 (copy herewith), entitled 
‘An act authorizing the citizens of Colorado, Nevada, and the Territories 
to fell and remove timber from the public domain for mining and domestic | 
purposes.” 

You are advised, however, that the cutting of timber less than 8 inelies 
in diameter is strictly prohibited, as well as the destruction of timber 
or the committing of any wanton waste. (See circular of September 21, 
inclosed herewith.) 

In addition to the advantages allowed citizens and residents under 
the act above referred to, the miner and agriculturist, under section 4 
of the act of June 3, 1878, * for the sale of timber land in the States of 
California, Nevada, Oregon, and in Washington Territory,” are permit- 
ted to take from non-mineral public lands such timber as they may re- 
quire in the improvement of their farms or mines, there not being suffi- 
cient timber on their respective claims for the uses and purposes specified 5 
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but the right to enter upon non-mineral lands is restricted to the cutting — 
and removing of such timber only as may be actually required for the 
development of their particular claims and farms, or they may employ 
others to procure such timber for them, provided that such persons en- 
gaged or employed in supplying such timber to the parties lawfully 
authorized to use the same for the purposes indicated, shall not, under 
color of such employment, engage in cutting or removing any timber 
from the public lands for their own private gain or commercial specu- 
lation. 

The cutting and removing of timber from the public non- mineral lands 
being confined by section 4, chapter 151, of the act of June 3, 1878, to 
the resident miner and agricultarist or for the use of the United States, 
it is therefore unlawful for mill men or others to cut or cause to be cut 
and removed from such public non-mineral lands any timber to be sold 
in the general market or for exportation, or to be used for any purposes 
other than those specified. Any violation of the statute renders the 
parties offending liable to prosecution and punishment therefor, as pro- 
‘vided in said section 4, chapter 151. 


MINING CLAIM—ADVERSE PROCEEDING. 
REED v. HOYT. 


| Secretary Teller to Commissioner McFarland, December 11, 1882. 


January 20, 1882, the adverse claim of Silas Reed against an application for a mine 
in Utah was rejected by Commissioner McFarland because sworn to in Boston» 
Mass. 

The Secretary says: Asit appears, however, that suit was commenced 
on this claim within the required time, and is now pending, | am un- 
willing, upon technical reasons, to interpose objections to an adjudica- 
tion of the claim by the appropriate tribunal. - 

I therefore modify your decision and allow the adverse claim to stand. 


TIMBER ON PUBLIC LAND—SETTLER. 
CHARLES CONNER. 


Where ‘timber has been cut upon a tract afterwards entered as homestead, and is 
going to waste, the entryman may use so much thereof as is needful for clearing 
the portion he wishes to cultivate, for building, fencing, etc., and in case of an excess 
may sell the same; but may not sell from other portions of the tract. 

Commissioner McFarland to Charles Conner, St. Ignace, Michigan, ae 

ary 27, 1882. 


I have received by reference from the honorable Secretary of the 
Interior your letter of the 30th ultimo, in which you make the following 
statement and inquiry: 

“A” locates a homestead. Previously to the location by “A” a large 
amount of valuable timber had been cut and is now going to waste. 


é 
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Can “A” remove and dispose of this timber, which is cut and wasting, 
or must he wait until he has acquired title to the land? In reply, you 
are informed that if a person locates a homestead with the honest in- 
tent of actually residing upon and cultivating the same, he may remove 
and dispose of so much of the timber thereon as is needful for clearing 
the portion he wishes to cultivate, and for building, fencing, and other- 
wise improving the land entered. 

Furthermore, if, upon the portion to be cleared and cultivated, there 
should be more timber than would be required for improvements upon 
the land in the way of building, fencing, etc., the homesteader would be per- 
mitted to sell that excess of timber; and, if there be such an excess, he 
has no right to cut, or cause to be cut, the timber, or to sell any timber 
standing or fallen that may be found elsewhere upon the lands entered, 
until he shall have obtained final proof papers. If he does so cut, cause 
to be cut, or sells the timber found anywhere else than upon the por- 
tion to be cleared—provided there be upon that portion a sufficiency of 
timber for all the purposes of improvement and ecultivation—he will be 
held liable for timber trespass, and subject to the penalty therefor under 
the law, the same as if the lands had not been entered by him. 


TIMBER TRESPASS—ENTRY—HOMESTEAD. 


No estate in land embraced in a homestead entry vests in the claimant until the entry 
is perfected and patent issued. 

Trespass upon a tract covered by an unperfected homestead entry is trespass upon 
property of the United States; not upon that of the homestead claimant. 


Commissioner McFarland to U. 8. District Attorney Charles C. Waters, 
Tittle Rock, Ark., February 24, 1882. 


I am in receipt of your letter of the 9th ultimo, relative to the case of 
the United States v. Creed Wiley, who was convicted on November 9, 
1881, in the United States district court for the eastern district of Ar- 
anes. for unlawfully cutting pine logs from land embraced in the 
homestead entry of Sebastian Leinhardt. You state that defendant 
moved for new trial upon the ground of error in the refusal of the court 
to grant the instructions to the jury asked for by defendant, a copy of 
which you inelose. The instructions asked for were in substance that 
the homestead land was the private property of the homestead party ; 
the theory of the defense being that a homestead entry is an “estate 
with a condition subsequent.” You ask for some suggestions from this 
office on that head. 

The distinctions between conditions precedent and conditions subse- 
quent are well defined. The authority referred to by you is adequate 
upon this point. 
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«A precedent condition is one that must take place before the estate 
can vest. (Kent’s Commentaries, 4, 125.)” 

No estate in land embraced in a homestead entry vests in the home- 
- gtead party until the entry is perfected and patent issues. 

The homestead entry vested no title in the defendant, but it gave to 
him, uuder the law, a right of possession which he might perfect by 
continued occupancy and improvement. If he failed to so perfect it 
what right he had reverted tothe United States. (Flint and Pere Mar- 
—quette Railroad Company v. Gordon, Michigan Supreme Court, October 
term, 1879.) 

This reversion occurs at any period of time, by change of residence, 
or upon abandonment for more than six months. No judicial decree or 
legislative declaration of forfeiture is necessary to extinguish the home- 
stead claim. Any individual can assail a homestead entry, and contests 
of this character are numerous under the operations of the homestead 
laws, and are recoguized by current legislation. Section 2 of the act of 
May 14, 1880 (21 Stat., 141), makes certain provisions for securing the 
preference right of entry to persons who contest and procure the can- 
cellation of homestead and certain other entries. If the conditions of a 
homestead entry were conditions subsequent nobody but the grantor 
could take advantage of their failure, and his right could only be en- 
forced by judicial proceedings or by legislative declaration of forfeit- 
ure. (Schulenberg v. Harriman, 21 Wall, 44.) 

The universal practice of the Land Department of the government, 
which has never been called in question by the courts, is the summary 
cancellation of homestead claims for failure of conditions. Were these 
conditions of a subsequent nature this could not be done. 

What is called an original or preliminary homestead entry, that is to 
say, the initiated but unperfected homestead claim, is in fact a home- 
stead application only, and is so described in the papers subscribed by 
the party and which constitute the notice and basis of his claim. He. 
may acquire anestate by compliance with the requirements of law for a 
certain period, but until this is done he has no property in the land 
itself that is recognized by law or that can be protected by the courts. 
The transfer by him of any improvements he may place upon the land 
is recognized under local laws as the conveyance of personal prop- 
erty, but he can make no conveyance whatever of the land under the 
laws of the United States, nor can any contract made by him create a. 
lien upon it, neither is it taxable by the local authority. There is noth- 
ing in the unconsummated homestead entry that partakes of the nature 
of private property in the land. 

It is probably unnecessary to pursue this subject further. The re- 
fusal of the court to grant the instructions asked for was of course cor- 
rect. : 
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TIMBER CUTTING—HOMESTEAD ENTRY, 
PATRICK BRADY. 


On homestead entry made in good faith, for purposes of residence and eutivation, 
timber on the land to be cleared may be disposed of by the party to enable him. 
to continue improvements upon the land. 


Commissioner McFarland to George W. Bell, Cheboygan, Michigan, Maa y 
31, 1882. 


Your letter of April 8th last, inclosing certain affidavits in relation 
to the sale made by Patrick Brady of timber from his homestead entry, 
viz, S. 4 of NE. 4 and NW. 4 of SE. 4 See. 11, T. 36 N., R. 3 W., Michi- 
gan, has been received. 

The evidence since derived from the report of the special] agent of this 
office investigating the case tends to corroborate the facts set forth in 
your letter and the affidavits therewith, to the effect that Mr. Brady 
made said entry in good faith for the purpose of actual residence and 
cultivation, and that the timber in question stood upon the portion of 
said land to be cleared and cultivated. 

I am satisfied, therefore, that Mr. Brady should not be disturbed in 
the right which he has to dispose of said timber, and become thereby 
enabled to continue the improvements upon the-land embraced in his 
said homestead entry. 


——S eee 


TIMBER SALE BY PRE-EMPTOR—ENTRY UNPERFECTED. 


A pre-emptor acquires no title and no right to secure title under the pre-emption law 
until all the provisions, including proof and payment, are performed. 
Trespass upon the land before patent is trespass upon the property of the United 
States. | . 
The pre-emptor cannot make sale or disposal of timber upon the tract other than that 
cut upon land cleared for cultivation and not necessary for building, fencing, etc., 
- upon the tract. 


Commissioner McFarland to C. M. Babcock, Republic, Michigan, November 
24, 1882. 


In reply to your letter of the 10th instant requesting to be referred 
to the law against timber cutting on the public lands of the United 
States, I have to advise you that the act of Congress approved March 
2, 1831, sec. 2461 U. 8S. Rev. Stat., makes it an offense, punishable by 
ae and imprisonment, to cut timber upon any of the public lands of 
the United States except for naval purposes. 

You present the following case, viz: 

“S$. pre-empted land and before perfecting title cut and sold timber 
to H. The United States district attorney arrested H. for trespass.” 

And you state that you are unable to find any law that gives the 
right. 
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With reference thereto you are advised that a pre-emptor acquires 
no title to land claimed under the pre-emption law, and no right to se- 
cure title until all the provisions of law, including proof and payment, 
are fully complied with. The legal title remains in the United States 
until patent issues. (F. and P. M. R. R. Co. v. Gordon, Michigan Su- 
preme Court, October term, 1879.) 

Trespass upon lands claimed under the pre- emption law before the 
claim is perfected and patent issues is trespass upon the property of 
the United States. (See 8 C. L. O., 24; A. G. Ladda v. C. B. Hawley, 
Supreme Court California, January term, 1881.) | 

The right of a pre-emptor is the right to acquire title by due compli- 
ance with law; but the title must be acquired before he is authorized 
to treat it as his property. | 

The regulations of this office restrict the pre-emptor (and homesteader) 
to the cutting of timber from such portion of his claim as may require 
clearing for the purposes of cultivation, occupation, and improvement, 
and any surplus of timber so felled, which is not required for fencing, 
building, or other inprovements, he may sell or dispose of, but he can- 
not make sale or disposal of any other timber upon his claim. 

You further ask, ‘‘If the suit for trespass is discontinued, where is 
the law allowing them to sue for value of timber”? 

In reply I have to state that the United States, as proprietor of the 
timber unlawfully cut -from the public Jands, may sue for the value 
thereof. (See Bly v. The United States, 4 Dillon, p. 465.) 


| TIMBER TRESPASS—BOXING TREES FOR TURPENTINE. 
OD Aaya ae 
Sener P. G. CROMARTIE. 

Boxing trees for turpentine is injurious, killing them if continued; and as title to the 
land remains in the United States until the law as to tillage, etc., has been fully 
complied with, any act by the entryman, in the mean time, that would injure or 
destroy the timber would constitute a trespass, and render him liable to prosecu- 
tion and punishment, 


Commissioner McFarland to P. G. Cromartie, Castleberry, Alabama, No- 
vember 25, 1882. 


Your letter of 26th ultimo, addressed to ihe honorable Secretary — 
of the Interior, and referred by him to this office for reply, has been 
received. You state that— | 

Some months ago I paid the entry fee and entered a homestead of 
160 acres pine land. I propose to cultivate a portion and gather tur- 
pentine from the trees not felled. I desire to know if I am allowed to 
cultivate the forest in turpentine. 


In reply you are informed that the boxing of trees for turpentine is 
held by this office to be injurious to the tree, ultimately killing it if con- 
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tinued for a series of years. As the title to the land entered by you 
remains in the United States until acquired by you by a strict compli- 
ance with the law as to tillage, improvement, and residence, any act in 
the mean time committed, authorized, or permitted by you, or by any 


other person with your knowledge or consent, that would in any way 


injure or destroy the timber or trees thereon would constitute a trespass, 
and render you liable to prosecution and punishment. 


INDIAN RESERVATION—ALLOTTEE—OWNERSHIP. 


By the treaty setting apart the reservation the lands were to be aliotted and patented, 
to one class in fee and to the other with conditions as to sale, ete., and until the 
character of the title is determined by the patent, the allottee can exercise no 
right of ownership over the land or timber thereon. 

In preparing the land for cultivation, he may, to that extent, cut such timber as may 
be necessary, and sell any surplus not necessary for improvements. 


Commissioner McFarland to Special Timber Agent John H. Welch, Ionia, 
Michigan, March 22, 1881. 


In reply to your letter of January 23 last, asking to be informed if 
the applicant for lands in the Indian reservation, Isabella County, Mich- 
igan, can sell or dispose of the timber from such lands before receiving 
his patent, you are advised that the Commissioner of Indian Affairs 
states with reference thereto as follows: 

The treaty with the Chippewas of October 18, 1864 (14 Stat., 657), by 
which the Isabella reservation was set apart, provides for the separa- 
tion of the Indians entitled to make selections under the treaty into two 


classes, Viz, competent and those not so competent. It also defines the 
interpretation to be put upon these terms, and provides for the issue of 


» patents as follows, viz: 


‘To those belonging to the class denominated competents, patents. 
shall be issued in fee simple, but to those belonging to the class of those 


not so competent the patent shall contain a provision that the land shall. 


never be sold or alienated to any person or persons whomsoever, with- 
out the consent of the Secretary of the Interior for the time being.” 
From the wording of the treaty L am of opinion that antil the charac- 
ter of the title is determined, and evidence by the patent, the Indian 
allottee can exercise no absolute right of ownership over the land or 


timber thereon. He may, the allotment being duly approved by the 


Department, prepare his tract for cuitivation and improvement, and to 
that extent may cut such timber as may be necessary, and sell any sur- 
plus thereof which may not be required for use on the premises, but he 
cannot at this stage cut timber for sale or speculation. 

After patent issued—as to those holding title in fee simple there is, 
of course, no question as to their power to dispose of the timber if they 
see fit to do so—but as to those whose patent is restricted, following the 
course adopted by the Department in the recent case of the Chippewas 
of Wisconsin (La Pointe Indians), they will only be allowed to cut and 
sell the standing timber under authority of the Department and subject 
to such limitations as it may see proper to impose. 
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In view, therefore, of the foregoing opinion of the Commissioner of 
Indian Affairs you will be particular to investigate and report upon all 
cases coming to your knowledge of unlawful timber cutting upon un- 
patented lands in the Indian reservation, Isabella County. 


TIMBER FOR CONSTRUCTING RAILROAD—SCHOOL LAND. 


Neither railroad companies nor settlers have a right to take timber from school lands 
for any purpose whatever. 


Commissioner McFarland to Special Agent William ¥. Prosser, Seattle, 
W. T., November 16, i881. 


I have received your letter of July he 1881, desiring to be instructed 
concerning certain questions. * * | 

You also ask: | 

“Are railroad companies permitted to take timber for purposes of 
construction from school lands?” 

Neither railroad companies nor settlers have a right to take timber 
from school lands for any purpose whatever. Such lands are reserved, 
and are not to be considered as included in the license to take timber 
‘from the public lands, or to settle upon the public lands. — 


TIMBER USED IN THE CONSTRUCTION OF RAILROAD. 
New Mexico & SOUTHERN Pac. R. R. Co. 


The right of a railroad company to take material from the public lands for construc.~ 
tion purposes ceases upon the day when such ee completes the laying of its 
tracks between terminal points. 


Commissioner McFarland to W. S. Fletcher, Santa Fe, New Mexico, Feb- 
ruary 20, 1882. 


You are informed that this office holds that under the act granting 
the right of way to railroad companies through the public lands, ap- 
proved March 3, 1875, the right therein conferred to take material from — 
the public lands for construction purposes ceases upon the day when 
such road completes the laying of its track between terminal points. 

As to whether such road has been turned over from “the hands of its 
construction department” or not, is a matter which can have no weight 
with this office in determining the period when said road was actually 
_ @ constructed road within the meaning of the law. 

* % % ¥& * % 3 
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TIMBER CUTTING—" ADJACENT PUBLIC LANDS”—AGENT—TRESPASS. 
GEORGETOWN, BRECKENRIDGE AND LEADVILLE R. R. Co. 


Material to construct a right-of-way railroad may be taken from any of the public 
lands within the neighborhood. Such lands need not adjoin or be near the road. 

The agent of such railroad company may hire men to cut ties or contract at a cer- 
tain price per tie. But such company cannot sell the ties so obtained to other 
parties or railroad companies. | 


Secretary Teller to Commissioner McFarland, February 7, 1883. 


I have your letter of the Ist instant concerning the cutting of railroad 
ties by A. J. Chaffee, in Clear Creek County, Colorado, as agent of the 
Georgetown, Breckenridge and Leadville Railroad Company. 

It appears that Mr. Chaffee is the agent of the said railroad company 
for the purpose of securing ties for that road; but it is alleged that he 
cuts ties by men not borne on the rolls of the company, and buys ties 
of men who have cut the same on the public land. The railroad com- 
pany comes within the provisions of the act of March 3, 1875, and is 
entitled to take timber from the adjacent public lands for the purpose 
of the construction of its road. Ido not understand the word * adja- 
cent” to mean that the lands from which the timber is taken must adjoin 
the line of the road. The word “adjacent” may mean “ adjoining,” 
and it may mean “ in the vicinity of.” 

The act of March 3, 1875, was passed for the benefit of railroad com- 
panies, and now to restrict the word “ adjacent,” and make it synony- 
mous with the word “ adjoining,” is not justified by any canon of inter- 
pretation. Webster defines “adjacent” as “lying near or close ad- 
joining; contiguous; neighboring, etc.” So it appears that timber 
growing within the neighborhood of a railroad that comes within the 
provisions of the act of March 3, 1875, may be cut for ties to be used in 
the construction of the road, although the land may not be contiguous. 
Whatis meant by “within the neighborhood ” must be determined by 
the circumstances of the case. If the initial point 1s in a section desti- 
tute of timber, and no timber grows on the land along the side of © 
such road for a considerable distance, it is consistent with the spirit of 
the act that the company be allowed to cut timber at or even beyond the 
terminus of the road, if timber otherwise could not be obtained ; and it 
is not a fair construction to put on the word “ adjacent” to say that tim. 
ber must grow opposite the line ot the road and. within the terminal 
points of the road. The right is given to cut timber, and it is imma- 
terial to the government whether it is within 1 mile of the road or 50 
miles distant. Thespirit of the act is, that from the country having the 
benefit of the railroad the timber must come. The country beyond and 
away from the terminus of the road may receive equal and perhaps 
greater benefits than the country within the terminal points. ‘Ihe rail- 
road company should be allowed to cut timber at any point within the 
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neighborhood of the line of road so being constructed. If it is found 
necessary to take earth and stone for such construction, such material 
must be taken where it is found most practicable for the company to take 
it. Ifthe adjoining land is of such a character that no stone can be had 
on it, the company must be allowed to go away from the line of the road 
where it can be obtained. Any other construction will defeatthe intent 
of the act. In all cases where the timber can be obtained in the immedi- 
ate vicinity and along the line of the road, itshould besotaken ; but the 
company must not be deprived of the benefit of the act because the tim- 
ber may not be found on the land adjoining the line of its road, and 
within the terminal points thereof. _ 

I do not see any objection to allowing the agent of the company to 
employ men not borne on the company’s roll to cut ties, and it is imma- 
terial whether they cut such ties by the day or for a certain price per 
tie. In either case the company is liable if they go beyond the authority 
conferred on the company by the act of March 3, 1875. 

If the Georgetown, Breckenridge and Leadville Railroad Company 
eut ties on the public land and sell the same to the Union Pacific Rail- 
road Company, such cutting becomes a trespass, forthe right given is 
not to cut timber to sell, but to use; and the government may proceed 
against such company for such cutting, and will doubtless also have its | 
remedy against the Union Pacific Railroad Company for the value of 
the ties so cut, if it choose to secure its damages from that company 
instead of the original trespasser. 

Mr. Chaffee will be allowed to remove the ties cut, and if used in the . 
coustruction of the Georgetown, Breckenridge and Leadville Railroad, 
or in the construction of an extension of the Colorado Central Railroad, 
neither he nor said companies can be charged with any violation of the 
law. If other disposition is made of such ties you will determine the 
right of the matter in the light of the circular of J uly 15, 1881, and this 
letter. 


——— et 


‘TIMBER CUTTINGS ON UNEARNED LANDS WITHIN GRANTED LIMITS. 


There can be no propriety in the United States prosecuting cases of trespass on odd 
sections within railroads limits, whether earned or unearned. 

There is no legal reason why a railroad company, when its grant is a present one, 
cannot institute proceedings for trespass on its lands. 


Secretary Teller to Commissioner McFarland, February 26, 1883. 


I have received yours of the 135th instant, transmitting report of 
Special Agent T. F. Shoemaker, dated the 6th ultimo, in relation to 
timber trespass alleged against one Thomas Jenkins, of Wasco County, ~ 
Oregon, in cutting 1,000 cords of fir wood from the NE.4 of Sec. 1, T. 
2N.,R.8E., W. M., in said State. In your letter you ae 

The deserved land is within the limits granted to the Northern Pa- 
cific Railroad Company; but the same being yet unearned by the said 


company, the legal title thereto is in the United States, according to a 
decision rendered in the United States district court, Oregon, in the case 
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of the United States v. William Childers, wherein suit was brought by 
. the government for timber trespass upon the same section, township, 
and range as in the trespass under consideration. 

I think that, under the decision of the supreme court in the case of 
Schulenberg v. Harriman (21 Wall., 44), there can be no propriety in 
the United States prosecuting cases of trespass on odd sections of lands 
within railroad limits, whether earned or unearned. In the case of 
Jenkins—report whereof is transmitted by you—the timber is alleged to 
have been cut and removed from an odd section. I return the agent’s 
report for the files of your office. 

For the same reason I return herewith the agent’s report in the case 
of Richard L. Nicholson, transmitted by you on the 10th instant, in 
which timber trespass is alleged upon the NW.4 of Sec. 1, T. 2 N., RB. 
8 E., W. M., Oregon; also the agent’s reports transmitted to me by you 
the 23d ultimo, in which timber trespass is alleged against William 
Grant, John H. Stone, Henry E. Davis, Arthur C. Phelps, George 
Broughton, Thomas Borthwick, and Walter Train, all upon Secs. 17, 20, 
21, and 29, T. 3 N., R. 8 E., W. M., the same being within the limits of 
the grant to the Northern Pacific Railroad Company. | 
_ You are directed to submit these and other cases in which trespass 
is alleged, including only tbe timber cut from even sections within rail- 
road limits, omitting therefrom the timber cut from odd sections. 

You are also directed to give instructions to the special timber agents 
who may be called upon to report cases of trespass upon lands within 
tke limits of railroad grants, not to include cases of alleged trespass. 
upon odd sections. | 

There is no legal reason why any railroad company, when its grant of 
lands by Congress is a present one, cannot institute proceedings against 
a trespasser on its lands, since no valid objection could be raised on the 
trial of such case on account of want of title in the company, inasmuch 
as title to the company can be questioned only by the United States, 
as.is fully set forth in Schulenberg v. Harriman (supra). 





TIMBER CUT FROM PUBLIC LAND—RAILBEOAD LUMBER, 


When rejected lumber is left on the hands of the mill owner or contractor, if it was 
taken from mineral lands, it may be disposed of by him to the miners, settlers, 
and others, bona fide residents of Colorado, for the purposes specified in the act 
of June 3, 1878, but if taken from non-mineral land, it is subject to stumpage 
valuation. 

Export from the State is not allowed, except, etc. ; nor is an agent peimitted to set- 
tle and receive money on account of trespass, etc. 


Commissioner McFarland to Speciat Timber Agent William M. Clark, Du- 
rango, Colorado, March 17, 1883. 


Your communication of February 24th, presenting therein your ob- 
servation in Gunnison County, Colorado, has been received. 

In reference to the timber furnished by B. J. Wolf and Eckerly & 
Co., under contract to the Denver and Rio Grande Railroad Company, 
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to aid in the construction of the said road, you are informed that under 
the Secretary’s ruling of February 7th (copy of circular in relation 
thereto herewith inclosed), railroad companies are allowed to go out- 
side the terminal limits of their line of road to procure material for its 
construction, provided the same is not to be obtained within the ter- 
minal points thereof. This rule is doubtlessly applicable to the case 
mentioned, but you will ascertain, however, if the timber used by said. 
railroad company is procured strictly in accordance with the rules and 
regulations of circular herein referred to. 

in reference to mill men supplying railroad companies with material 
for construction purposes as permitted by the act of March 3, 1875, 

the same must be done under contract or the direct orders of 
the duly appointed timber agent of such road or roads. When, after in- 
spection by the company’s officer, there are cull ties or rejected lumber 
Jeft on the hands of the mill owner or contractor, you will ascertain if 
the timber was taken originally from mineral or non-mineral Jands. If 
it was taken from mineral lands, then the culled or rejected lumber 
may be disposed of by the mill men or contractors to the miners, set- 
tlers, and other bona Jide residents of the State of Colorado, for the uses 
and purposes specified in the act of June 3, 1878, “ authorizing tha cit- 
izens of Colorado, Nevada, and the Territories to fell and remove timber 
on the public domain for mining and domestic purposes.” Should, 
however, the timber, from which the lumber or ties has been manufact- 
ured, have been taken from non-mineral lands, then all culled or reJected 
iunibes on hand is subject to stumpage valuation. 

You will, therefore, closely observe the operations of mill men in re- 
lation to the matter above referred to, and report to this office in accord- 
ance therewith. 

You are further advised that in no case is it permitted to ship or ex- 
port lumber so manufactured from Colorado, except the same may be 
required by railroad companies, and then only upon the conditions as 
hereinbefore stated. You are also advised that in no case is an agent 
permitted to settle with or receive any money on account of trespass, 
or infringement of the laws or roles and regulations made thereunder. 
All cases must be reported to this office for settlement, and instructions 


received from it in relation to the manner and basis of settlement. 
4 ae * * ES * * 


TIMBER CUITING FOR GOVERNMENT PURPOSE. 


Isaac OPPENHEIMER. 


Cutting timber to supply a military post in fulfillment of a contract for wood, is not 
such a depredation as is contemplated by law, unless waste is alleged. 


Secretary Teller to Commissioner McFarland, September 26, 1882. 


I received yours of the 23d instant, inclosing report of Special Agent 
William F. Prosser, dated Seattle, Washington Territory, the 25th 
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ultimo, in relation to certain timber cut from public lands by one Isaac 
‘Oppenheimer, of Idaho Territory, ‘for the use of the” military “ post at 
Fort Coeur d’Alene, and for the benefit of Oppenheimer in fulfilling the 
contract awarded to him to supply said post with 2,000 cords of wood.” 

Agent Crosser, in his report, says that he considers such cutting “a 
violation of the law, demoralizing in the community, and destructive of 
the timber, because of the wasteful habits which it promotes in choppers 
and contractors.” Therefore he recommends civil and criminal sults 
against Oppenheimer. 

It is but reasonable to presume that the War Department has a right 
to procure timber for its own use from the public lands. If sich timber 
is procured by contract given to the lowest bidder, it is presumable that, 
from the competition among bidders, the contracts will be let on terms 
so low as to pay for little more than the expenses of cutting and haul- 
ing; in other words, to pay for the work, rather than the wood. Itis 
certainly for the interest of the contractors to obtain timber for such 
use from government lands, and so long as they commit no waste, the 
government is the gainer by furnishing itself from its own timber—pro- 
viding, as before suggested, it does not pay for the timber, but only for 
the cutting and hauling. If wanton waste and destruction of timber 
were alleged and proven, there would be sufficicnt cause for prosecu- 
tion; but in the absence of such allegation I must decline to recommend 
further proceedings in the case of the said Oppenheimer. 


MILL SITE—CUTTING AND USE OF TIMBER THEREON. 


A. B. PAGE. 


If such claim be timbered, claimant may cut for construction of mill, but not for sale 
for private gain. 


Commissioner McFarland to A. B. Page, Jasper, Colorado, March 22, 1883. 


Yours of bth instant received and contents noted. In reply thereto 
you are advised that any miner holding the possessory right to a vein 
or lode, or any owner of a quartz mill or reduction works, and not own- 
ing amine in connection therewith, may make location of a mill site as 
provided by section 2337, Rev. Stats., and upon complying with the con- 
ditions specified therein may obtain patent therefor. The quantity of 
land embraced in each mill-site claim cannot exceed five acres, and must 
be non-mineral in character. If the mill-site claim is timbered there 
would seem to be no good reason why the lawful claimant should not be 
permitted to cut and remove the timber thereon for the purpose of con- 
structing a mill, reduction works, tramways, or other accessory required 
in the development of his mining interests. In permitting the removal 
- of the timber from such mill-site or tract of non-mineral land prior to 
the issuance of patent therefor, it is strictly forbidden to make such 
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timber an article of sale for private gain or speculation, but the same 
must be used and applied to the actual deve:opment of the mining inter- 
ests of the individual claimant. 


MINING CLAIM—TRESPASS ON—LOCATOR’S RIGHT. 
¢ 
LEWIS SmiTuH, J. 8. JONES, ET AL. 


Locators of mining claims, so long as they comply with the law governing their pos- 
session, areinvested by Congress with ‘‘theexclusiveright of possession and enjoy- 
ment of all the surface included within-the lines of their location.” 

This amounts to a property capable of being employed or transferred, subject to all 
the ordinary rules governing the employment of other property, entirely separa- 
ble and separate from the fee of the land. 

It is the duty of the possessor to care for his own if trespass be attempted by a 
stranger. 

The government cannot be made a party in a suit for trespass on said location. 


Secretary Teller to Commissioner McFarland, September 30, 1882. 


I am in receipt of your letter of the 23d instant, inclosing copies of 
communications from Lewis Smith, J. 8. Jones, and others, respect- 
ing the right of mill owners and residents upon the mineral lands of the 
United States to cut wood and timber from such lands within the lines 
of mining claims regularly located and possessed under the local laws 
and customs and the laws of the United States governing the location 
of such lands. 

You express the opinion that— 

The locator upon such lands is unable to protect himself in the courts, 
or otherwise, as he has only a possessory right to said land, subject to 
certain subsequent conditions, before he can obtain patent, and although 
the title to the land is still in the United States, the government can- 
not protect him, as the act of June 3, 1878, and the rules and regula- 
tions prescribed thereunder, now in force, authorize the settlers and 
residents in mineral districts to cut and remove timber from the min- 
eral lands for any purpose except for export, or under a prescribed 
size, 

_ In view of the provision of the act that the right confirmed thereby 

shall be “‘subject to such rules and regulations as the Secretary of the 
Interior may prescribe for the production of the timber and of the under- 
growth growing upon such lands, and for other purposes,” you indicate 
the further opinion that reservation may be made by departmental reg- 
ulation in favor of mining Jocators, of the timber growing upon their 
claims, and that trespassers may be punished for a violation of such reg- 
ulations under the general provisions of the law against the cutting of 
timber on the public domain; and you request instructions accordingly. 

I do not concur in your view of the law. Locators of mining claims, 
&0 long as they comply with the law govering their possession, are In- 
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vested by Congress with “the exclusive right of possession and enjoy- 
ment of all the surface included within the lines of their locations.” This 
amounts to a property capable of being employed or transferred, sub- 
ject to all the ordinaryrules governing the enjoyment of other property— 
entirely separable and separate from the fee of the land. 

It may consequently be protected in the courts; and it is the duty of 
the possessor to care for his own, if trespass be attempted by a stranger. 
If he neglects to protect himself and his possession, the law does not 
assume that the United States is injured by the cutting and use of the 
timber on such claim; nor does it impose upon the government the duty 
of intervening to save to the individual occupant what has been de- 
clared to be his private property by virtue of his location. Having 
armed the locator with a complete grant of the possession, he alone is 
concerned for its protection, and may undoubtedly maintain suit to that 
end; but he can no longer, after availing himself of the exclusive right, 
ask the government to bring action for what is no trespass except 
against such individual right of possession. 

You will so advise the parties presenting their requests for action by 
this Department. 


TIMBER CUTTING ON MINERAL AND NON-MINERAL LAND. 


‘* All other mineral districts,” etc., act of June 3, 1878, include the mineral district 
of California, and all privileges, under chapter 150, to felltimber for mining, ag- 
ricultural, and domestic purposes, attach to citizens and residents of those dis- 
tricts. 

And by chapter 151 these are permitted to go upon non-mineral public lands to procure 
timber for the purposes above (when it is not found upon their respective claims}, 
but not for sale, etc., and trees of less diameter than eight inches must not be cut. 


Commissioner McFarland to register, Susanville, California, November 10, 
1882. 


Your communication of July 11 last has been received and the sub- 
ject matter thereof duly considered. In replyto your inquiry as to just 
what extent itis your duty to prevent the cutting of timber on gov- 
ernment lands in an agricultural community, and ‘also to your wish to 
be informed as to the construction to be placed upon the words found 
in the first section of the act of June 3, 1878, ‘“‘authorizing the citizens 
of Colorado, Nevada, and” the Territories “to fell and remove timber 
from the public domain for mining and domestic purposes,” viz, “all 
other mineral districts of the United States,” and their relation to timber 
trespass upon mineral lands in your district, I inclose herewith copy of 
letter of the honorable Secretary, received by this office in reply to my 
letter of August 1 last, asking instructions as to chapters 150 and 151 
of the act of 1878, which information was desired by me in order to 
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definitely answer the inquiries made by you in your said letter of July 
11 last. 

You will find from the inclosed letter that the words “ all other min- 
eral districts of the United States” are construed therein to include the 
mineral districts of California, and that all the rights and privileges 
granted underchapter 150 to citizens of Colorado, etc., to fell and remove 
timber for mining, agricultural, and other domestic purposes from the 
public mineral lands, attach to the citizens and residents of the mineral 
districts of California. 

In addition to the privileges conferred on citizens and residents under 
chapter 150, the miner and agriculturist within the mineral districts of 
California are permitted, under section 4, of chapter 151, to go upon 
the non-mineral public lands to procure such timber as they may re- 
spectively need for use in the development of their mining claims or for 
the improvement of their farms, should there not be upon their respect- 
ive claims or farms a sufficient amount of timber for the uses and pur- 
poses specified. 

In the procurement of such timber from the non- mineral lands they 
are restricted to the cutting and removing of such timber only as may 
be actually required for the development and improvement of their par- 
ticular claims and farms, or they may employ others to procure such 
timber for them, provided such persons engaged or employed in supply- 
ing such timber to the parties lawfully authorized to use the same fér 
the purposes indicated shall not, under color of such employment, en- 
gage in cutting or removing any timber from the public lands for their 
own private gain or for commercial speculation. You are advised, how- 
ever, that in the procurement of all timber from the public lands the rule 
prohibiting the cutting of trees less than 8 inches in diameter or the 
committing of any wanton waste or destruction of timber will be strictly 
enforced ; also, that all parties who may enter upon any of the public 
lands to procure timber must strictly comply with the conditions of 
Department circular dated September 21 last. <A failure to do so will 
subject the party to prosecution, as therein provided. 

One of the most important points to be determined in connection with 
timber trespass upon the public lands is the establishing of the mineral 
or non-mineral character of the land trespassed upon. Inclosed here- 
with find circular letter of this office, together with form of affidavit, 
containing the essential facts that witnesses should be called upon to 
state regarding same and their personal knowledge of the character of 
the land in question. 

The cutting and removing of timber from the public non-mineral iande | 
being confined, by section 4, chapter 151, to the resident miner and 
agriculturist, or for the use of the United States, it is, therefore, unlaw- 
ful for mill men or others to cut or cause to be cut and removed from 
such public non-mineral lands any timber to be sold in the general mar- 
ket or for exportation, or to be used for any purposes other than those 
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- specified. Any violation of the statute renders the parties offending 
liable to prosecution and punishment Matern; as provided in said SHAD: 
ter 151. 


REMOVAL OF TIMBER ALREADY CUT—USES, ETC., FOR WHICH ALLOWED. 
P. D. HugLzvt. 


Removal from mineral lands only permitted for mining, domestic, and agricultural 
purposes; and from nou-mineral lands only for the development of the mine or 
farm of the party procuring the removal. 

Persons removing it from non-mineral lands for sale are liable to punishment as tres- 
passers. 


Commissioner McFarland to P. D. Hurlbut, Merrillville, California, No- 
vember 13, 1882. 


This office is in receipt of a communication from you, dated 24th 
ultimo, in relation to certain timber cut from public lands, requesting 
permission to remove the same to your mill. 

You are advised that the cutting or removing of timber from mineral 
lands is permitted for the following purposes, viz, mining, agricultural, 
and domestic purposes, but not for exportation from the State or Terri- 
tory where cut; also that the cutting and removing of timber from non- 
mineral public lands is only allowed when the material is used in the 
actual development or improvement of the mine or farm of the partic- 
ular person for whom the cutting or removing is done. Ail men and 
all others who enter upon the public non-mineral lands for the purpose 
of cutting and removing timber therefrom to sell and dispose of the 
same in the general market, and not for the specified purposes named — 
herein, are liable to prosecution and punishment as trespassers under 
section 4 of chapter 151, act of 1878. 

The cutting of any fimber upon any of the public lands less than 8 
inches in diameter, the wanton waste or destruction of any timber, or 
a failure to comply with the terms of general circular of September 21, 
1882 (inclosed herewith), renders the party offending liable to prosecu- 
tion and punishment. 

This office cannot therefore permit the removal of the logs in ques- 
tion until the character of the land wpon which they were cut, and also 
the purposes to which said timber is to be applied, are established. 

A copy of your communication will therefore be at once forwarded to 
Mr. Erastus Bond, aspecial timber agent of this office, with instructions 
to make a thorough examination of all the circumstances surrounding 
the case, and to report thereon to this office. Upon receipt of which 
report you will be advised in regard to what steps this office will take 
in the matter. 
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TRESPASSERS—CONTRACTORS—P URCHASERS—LIABILITY. 
t 

A party hiring hands by the day to cut and remove timber from the public lands is 
liable to civil and criminal prosecution, 

Where one contracts with others to cut and remove, all parties to the contract are 
liable as above. 

Where one cuts, removes, and sells to a mill owner or other party without previous 
understanding, the seller is liable as above, and the purchaser to civil prosecution 
for the full value of the timber. | 

_ Any one who ents timber on the public lands, hires others to do so, or in any way 

encourages or promotes the same, is liable therefor. 


Commissioner McFartand to receiver, Boise City, Idaho, February 15, 1882. 


In reply to your communication of January 27 last, wherein you ask 
if mill owners who do not cut logs themselves, but “contract with per- 
sons for so many feet of lamber in the log at a stated price,” should be 
called on to make affidavit in accordance with copy sent you in office 
letter of the 16th ult., which reads “we have cut or caused otliers to 
cut timber, etc.,” you are informed that any person who contracts for 
or purchases timber, knowing or having reason to believe the same was 
cut from public lands, by so contracting or purchasing encourages and 
provokes such cutting, and is therefore indirectly the cause and respon- 
sible for the same. If mill men and others would refuse to purchase or 
saw timber cut from the public land, such trespassing would cease, as 
the cause would be removed. | 

Where a party hires hands by the day to cut and remove timber 
from the public lands, the party so hiring is hable to both civil and 
criminal prosecution, the same as though he himself actually cut the 
timber; where a party contracts with others to cut and remove timber 
from the public lands at a stipulated price per log or thousand feet, all 
parties to the contract are alike subject to both civil and criminal pros- 
ecution. Where a party cuts timber from the public land and then 
sells same to a mill firm, or other party, without any previous under- 
standing or contract, the party so cutting and removing is liable to 
both civil and criminal prosecution, and the party purchasing, or saw- 
ing and disposing of, the same is liable to civil prosecution for the full 
value of the lumber. 

Certain laws have been enacted for the purpose of saving the timber 
on the public lands from spoliation, and, in the view of this office, any 
person who cuts such timber, or who hires others to cut such timber, or 
who in any way encourages or provokes others to cut such timber, is a 
violator of said laws and should be punished accordingly. 
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TRESPASS—LANDS SOLD AND PATENTED. 


Damage may be sustained against timber trespassers after the land in question has 
been sold to parties other than the trespassers. 


Commissioner McFarland to Don A. Dodge, Special Timber Agent, Duluth 
Minn., February 9, 1883. : 


You desire to be informed if the government can claim damages for 
timber taken from the public lands where title to the lands has subse- 
quently vested in parties other than the trespasser. 

In reply thereto, you are advised that it is the opinion of this office 
that a claim for damages can be sustained on the part of the govern- 
ment in all cases for any trespass committed on the public timber lands 
prior to sale of same, except in cases of trespass which come under the 
provisions of the act of June 15, 1880. It may not, however, always be 
good policy to prosecute cases of this kind, particularly so where the 
trespasser has purchased and improved the land and made actual set- 
tlement. But where it can be shown that the party is an old offender, 
or that mill-owners or others have incited the trespass, or have been 
parties thereto, either before or after the act of trespass, an investiga- 
tion should be had, and. the facts and circumstances connected there- 
with reported to this office for its consideration and further action. 


SCRIP LOCATION—TIMBER TRESPASS. 
INSTRUCTIONS. 


' One who has placed serip on unsurveyed publie lands is not permitted to cut and 
remove timber from the location, except for actual and necessary improvements 
thereon and surplus on portion cleared, not needed for improvements, which may 
be sold. 

The same rule applies to Jocations by such scrip on surveyed public lands. 


Commissioner McFarland to Special Agent Dodge, Duluth, Minn., Novem- 
ber 4, 1882. 


This office is in receipt of your letter of 28th ultimo, in which you ask 
‘Sif persons that have placed Sioux half-breed scrip upon portions of 
unsurveyed public lands have a right to cut and remove timber there- 
_ from.” 

In reply you are informed that such locators are not permitted to eut 
or remove any timber from locations so made, except it be for the actual 
and necessary improvements thereon; or should there be a surplus of 
timber over and above that needed for such improvements growing or 
being upon the particular tract cleared for cultivation, then the locator, 
if av actual settler and resident thereon, may sell and dispose of such 
surplus. | 
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Any person infringing the above rule, when reported to this office with 
proper and necessary evidence to base legal proceedings upon, will be 
promptly recommended for prosecution, both criminal and civil. 

For your further information- you are advised that the cutting or re- 
moving of timber from any of the surveyed public lands of the United 
- States under color of title derived from the mere location of such scrip 
thereon, will not be permitted, except such cutting and removal be for 
the purposes and in the manner hereinbefore stated. In short, title to 
the lands located must have absolutely passed from the United States 
before any right attaches to the timber thereon. 


TIMBER CUTTING ON PRIVATE CLAIM. 


Lands claimed under private grant are lauds of the United States until the claims 
have been confirmed, and, mean time, the laws against cutting timber on govern- . 
ment land will be enforced as to these lands, except, the claim being made in 

- good faith, the timber is taken for the use of the claimant in the improvement of 
the land. 


Commissioner McFarland to Messrs. Conway, Risque & Childers, Albu- 
querque, New Mexico, July 25, 1881. 


Referring to your letter of the 5th instant, wherein you state that a 
gentleman who is engaged in saw-mill business in the vicinity of Albu- 
querque, N. Mex., desires to cut timber from government land without 
violating the law, if it is possible to so, and wishes to know if arrange- 
ments can be made with the government, and on what terms; also that 
he wishes to know how the Department treats lands in said Territory 
actually occupied and claimed by Mexicans from a period autedating 
the treaty of Guadalupe Hidalgo, both under unconfirmed grants from 
Spanish and Mexican governments and without such grants. 

In reply, you are advised: First, that the cutting of timber from pub- 
lic lands of the United States situate in the Territory of New Mexico 
is made an offense by section 2461 of the Revised Statutes, punishable 
with fine and imprisonment, except in such cases as come within the 
provisions of the act of Congress approved June 3, 1878; and I know 
of no law under which arrangements can be made with the government 
which would afford protection to the person cutting the timber from the 
penalties imposed by the above-named section of the Revised Stat- 
utes. Second, all lands claimed under unconfirmed Mexican grants are 
lands of the United States until such claims have been confirmed, and 
as 1t cannot be known in advance of confirmation what claims will be 
confirmed and what claims will be rejected, the law against cutting 
timber on government lands wil) be enforced as to lands which are so 
claimed, as well as to lands which are not claimed except when, in the 
judgment of this office, the claim is made in good faith and timber is 
taken for the actual use of the claimant and for the improvement of 


; : 
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the land, and for no other purpose. If timber is taken for market or 
other speculative purposes, such claimant will be prosecuted the same 
as other trespassers. Claims which, in the judgment of this office, are 
not made in good faith will afford no protection. 


TIMBER CUTTING—PRIVATE CLAIM—RAILROAD. 
CIENEGUILLA GRANT. 


Claimant has the same right as a homestead party to cut and remove timber for the 
purpose of improving the land; but no moreright to do so for sale until his title 
is perfected. 

The land is in reservation, and railroads have no right to enter upon and take timber 
therefrom for purposes of construction. 


Commissioner McFarland to Secretary Teller, July 15, 1882. 


I have the honor to acknowledge receipt by reference from the De- 
partment under date of 28th ultimo, for report thereon, of letter ad- 
dressed to you by C. H. Gildersleeve, esq., dated 26th ultimo, together 
with inclosures therein. 

Mr. Gildersleeve says: 

LT inelose you herewith communication of Elias Brevoort, one of the 
owners of the Cieneguilla grant in New Mexico, as also memorandum 
ot Spanish and Mexican decrees referring to power the owners of land 
grants could exercise under the granting power; complaining that W. 
S. Fletcher, one of the timber agents of your Department, is warning 
owners of private land grants in New Mexico, that he has orders from 
your Department to stop the cutting of timber from off these grants. 

In reply, I respectfully submit the following statement relative 
thereto: | 

The records of this office show that there are two private land grants 
in New Mexico having the name of Cieneguilla; one made to Francisco 
Anaya Almazan, dated September 2, 1693, approved by the surveyor. 
general for New Mexico, March 17, 1879, and reported to Congress 
through the honorable Secretary of the Interior May 17,1880; the other 
to José Sanchez, e¢ al., dated February 12, 1795, approved by the sur- 
veyor-general for New Mexico, June 13, 1872, and transmitted to Con- 
gress December 20, 1872. 

As confirmation of title in both of said cases is still pending before 
Congress, it is unnecessary to raise the question as to which of said 
grants Mr. Gildersleeve or Mr. Brevoort refers. 

Tt only remains to pass upon the general proposition submitted by 
them in regard to the rights of owners or claimants of such private land 
grants to cut and remove the timber growing or being thereon prior to 
such time as the grant shall be confirmed by Congress, and the final 
adjustment by this office of area and location of same. Mr. Gilder- 
sleeve holds that upon the approval of said claims by the surveyor- 
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general, and their survey and segregation from the public domain, the 
owner or cjaimants thereof bave the right to cut and remove the tim- 
ber thereon, and exercise other acts of ownership, and that such rights 
' have never, to his knowledge, been questioned. | 

Mr. Gildersleeve also holds that if the owners or claimants have not 
the right to sell and dispose of the timber upon their claims or grants on 
the ground that they are a part of public domain, that railroad com- 
panies under the act of March 3, 1875, would therefore have the right 
to go upon the same and take the timber for construction purposes free 
of charge, which he thinks would be an expense to the United States, 
and an annoyance to the grant owners. 

Both the points raised by Mr. Gildersleeve have been decided by this 
office. I find that under «late of January 7, 1880, Acting Commissioner 
Armstrong, in a letter to Agent Fletcher relative to the very points 
raised by Mr. Gildersleeve, decided that until such claims or grants 
had been confirmed by Congress, neither the owners nor claimants 
thereof had a right to cut and remove the timber thereon. Also, under 
date of March 19, 1880, Commissioner Williamson, by letter to Mr. 
Fletcher, took the same ground, not only referring therein to the ille- 
gality of the owners or claimants cutting or removing the timber, but 
also refusing to recognize the right of railroad companies to enter upon 
said grants for the procurement of timber for construction purposes. 
Commissioner Williamson says, after quoting the 8th section of the act 
of Congress approved July 22, 1854 (10 Stat., 308): 

Therefore a grant which has been examined and reported on favorably 
by the surveyor-general in accordance with the above requirements, 
although not a complete title, is so far perfected as would in my judg- 
meut justify a court in restraining railroad companies or other parties 
from removing the timber from the lands covered by such grants; but 
until such grants are perfected by Congressional action, as provided in 
the 8th section of the act of Congress above referred to, and the lands 
covered by such grants are segregated from the public domain, the 
executive branch of the government cannot recognize in the reputed 
owner thereof the right to remove, or to give permission to others to 
remove, the timber therefrom. 

Under this act of 1854, all lands embraced within Mexican grants are 
reserved from sale or other disposal by the government, as provided in 
said act, and are excepted from the operations of the law granting to 
railroad « companies the right of way through the public domain, with 
authority to use material taken from the public lands in the construc- 
tion of their roads; and it devolves upon the government to afford the 

Same protection to lands covered by grants, before the same are con- 
firmed and located, as to the reserved public lands of the United States, 
and to secure such protection against all trespassers. 

I see no good reason to change the ruling of my predecessor in rela- 
tion to the control of this Department over Jands embraced within the 
claimed limits of said grants, being of the opinion that while the claim- 
ants may have an equitable title pending adjudication, the legal title 
remains in the United States until relinquished. | 
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The claimant may have a similar right to that of a homestead party 
to fell and remove timber for the purpose of improving the land, but 
no more right to cut and remove timber for sale, than has the home- 
stead claimant, until such time as he shall have received the legal title 
thereto. Neither has a railroad company the right to enter upon any 
of such lands and take therefrom timber for construction, or for any 
other purpose, as said lands are in state of reservation, as heretofore 
stated. The act of March 3, 1875, referred to by Mr. Gildersleeve, grants 
the right to take timber from “ public lands” only, which terms, as 
used in the public land laws of Congress, and construed by the courts, 
do not refer to lands that are reserved. 


TIMBER TRESPASS—STUMPAGE—HOMESTEAD. 


CHAUNCEY HARRIS. 
Public lands entered under homestead law belong to United States until patented to 
claimant. 


Therefore stumpage for timber cut on such claim belongs to the government, and there 
is no legal way in which it may be paid to the homestead claimant. 


Commissioner McFarland to Chauncey Harris, Kindred, Minn., February 
23, 1882. 

In reply to your letter of the 6th instant, inquiring if you can collect 
of the United States Land Department stumpage for tim ber taken from 
your homestead claim in the NW. 4 of Section 2, T. 138, R. 34, Minne- 
sota, before you entered said land, you are informed that public lands 
entered under the homestead law belong to the United States until pat- 
ent therefor has issued to the homestead claimant, and all timber thereou 
is property of the United States until the title to the lands has passed 
by such patent from the United States. Therefore stumpage for timber 
cut on your homestead claim belongs to the government, and there is 
no legal way by which it may be paid to you. 


TIMBER AGENTS—TRESPASS—COMPROMISE., 


The special timber agents in New Mexico and Colorado are authorized to investigate 
and report on cases of depredation, but not to receive money on account of the 
same. 

There are no regular stumpage rates established by the Department upon public tim- 
ber unlawfully cut since June 17, 1879. All persons who unlawfully cut and re- 
move such timber are liable to the legal penalties therefor. 

Process of compromise, where the same is advisable. 


Commissioner McFarland to Henry Sturges, Trinidad, Colorado, May 2, 
1882, 


I have received, by reference from Honorable James B. Belford, your 
letter of the 10th ultimo, in which you inquire whether government 
timber agents have been sent to New Mexico and Colorado “to make 
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demand for stumpage” and what are the “ Boveramens demands for 
stumpage.” 

' In reply I have to advise you that the a Doped has special ee: 
agents in the localities named, whose duty it is to investigate and re- 
port to this office upon any cases they find where parties are unlaw-— 
fully felling and removing the public timber for purposes of trade and _. 
gain, but they are not authorized to receive any money on account of | 
such depredations. 

- There are no regular stumpage rates established by the Department 
upon public timber unlawfully cut since June 17, 1879. Railroad tie 
cutters, saw-mill owners, and all persons who unlawfully fell and re- 
move the public timber, are liable to the penalties of the law therefor. 
Sometimes trespassing has been found to have been committed under 
such circumstances as would seem to justify the Department in grant- 
ing the trespassers an opportunity to offer compromise therefor. When 
the offers submitted have been found worthy of acceptance, the timber 
agents have been instructed to notify the trespassers of the acceptance 
of compromise, and to direct that payment be made, not to the agent 
but to the receiver of public moneys in the land district where the tres- 
pass is committed. 


TIMBER FOR CONSTRUCTING TELEGRAPH LINE. 
INSTRUCTIONS. 


A telegraph company, duly organized by the laws of any State, and having complied 
with all legal ne may take material fur construction from the public 
lands. 

Otherwise in case of a line to be constructed by an individual, or individuals univ- 
corporated, ctc.,as above, such would be liable to prosecution for trespass for 
taking public timber, ete. 


Commissioner McFarland to Special Timber Agent Harlan, Deadwood, 
Dakota, July 29, 1882. 


Yours of 6th inst. received. You ask for information in cases of 
trespass “where parties have taken timber from mineral lands, and 
made merchandise of it.” Your attention ‘is called to circular of June 
30 last, forwarded to you under date of 11th inst. 

You desire to know how you shall proceed in relation to taking of 
timber from the public lands to construct a telegraph line from Rapid 
City to Sheridan. If said telegraph line was constructed by a company 
duly organized under the laws of any State, and if, as such, they have 
_ otherwise duly complied with all the requirements of law (see secs. 4263 
to 69 inclusive, Rev. Stat.), such company would have a right to take 
material for the purpose specified, and under the late ruling of the 
honorable Secretary of the Interior would be entitled to take the same 
from public mineral lands. 

20309—voL 1——-40 
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Should, however, the telegraph line to which you refer have been 
constructed by an individual or by an association of individuals not 
duly incorporated under the laws of any State, and the requirements 
of law have not otherwise been complied with, the said individual or 
association of individuals would be liable to prosecution for trespass 
_. upon.the public lands, whether the same were mineral or non-mineral 
in character, in which event, you will proceed to obtain all the facts in 
relation thereto and forward same to this office as in any other case of 
trespass. 


TIMBER CULTURE CONTEST—PREFERENCE RIGHT. 
WEUM v. MICKELSON, 


Withont a rightof contest under the timber culture laws, there can be no prefer- 
ence right under the act of May 14, 1880. 


Saas Teller to Commissioner McFarland, November 18, 1882. 


I have considered the case of Emma J. Weum v. En glebreit Mickel- 
son, involving the latter’s timber culture entry, made July 28, 1876, on 
_ the E. 4 of the N. W. 4 of Sec. 6, Tp. 124, R. 40 W., Benson, Minnesota, 
on appeal by Weum from your decision of November 23, 1881, holding 
the entry intact. 

It does not appear from the record of the case that Weum has applied 
to enter the tract either under the homestead or the timber culture laws, 
and hence, as held by this Department on the 14th inst. in the like case 
of Frank Bundy, which involved a construction of section three of the 
act of June 14, 1878, relative to contests against timber culture entries, 
she is not authorized to contest Mickelson’s entry; and having no right 
in this respect, she could acquire no preference right under the second 
section of the act of May 14, 1830, which awards such preference right 
to one who has contested, paid the land office fees, and procured the 
cancellation of a pre-emption or timber culture entry. The latter right 
is conferred only on one who may contest and prosecute to cancellation 
a former entry. Without the right of contest, there can be therefore 
no preference right; and as Weum has neither, her appeal must be dis- 
missed. 

Your decision is affirmed. 


RAILROAD GRANI—JOINT RESOLUTION OF JUNE 28, 1870. 


SOUTHERN Pac. R. R. Co. v. MCCARTHY. 


Although a grant was made by the act of 1865, the lands upon whichit would operate 
were not identified until the adoption of said joint resolution, and the rights of 
all parties who were actual settlers at that time were saved thereby. 


Acting Secretary Joslyn to Commissioner McFarland, October 31,1882. 


I have considered the case of the Southern Pacific Railroad Co mpany 
v, John McCarthy, involving the SW.4 of section 21, township 10 8., 
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range 10 E., M. D. M., Stockton, California, on appeal from your decis- 
ion of November 14, 1881. 

The facts appear as follows: The land is within the indemnity limits 
of the grant of July 27, 1866, to said company. Withdrawal was made 
for the benefit of the company May 7,1867. McCarthy on the 9th of 
June, 1851, applied at the local office to make pre-emption filing for the 
tract in question, alleging settlement September 15, 1869. His applica- 
tion was rejected upon the ground that the tract was a part of an odd- 
numbered section within the limits of the withdrawal for the Southern 
Pacific Railroad Company. On appeal to your office you decided in 
favor of allowing the filing, and from that decision the company ap- 
peals. The proofs show that McCarthy was a naturalized citizen of the 
United States, and a qualified pre-emptor; that he settled on the land 
September 1.5, 1869; that he has resided thereon continuously to the 
present time, and has made valuable improvements, having, in addition 
to the erection of a «dwelling house and other buildings, broken and 
cultivated the entire tract. This tract Las not been selected by the 
company, and therefore it can have no specific claim thereto. 

The land being within the indemuity limits, the principle Jaid down by 
the supreme court of the United States, in the case of Ryan ¢@. the Cen- 
tral Pacifie Railroad Company (9 Otto, 382), is applicable, since the grants 
to the Central Pacific and the Southern Pacific Railroad Companies, 
respectively, are similar so far as the rights to indemnity are concerned. 

In the decision cited the doctrine is, that the right to indemnity or 
‘lieu lands” is only a float, and attaches to no specific tracts uatil actual 
selection. 

The withdrawal of May 7, 1867, was based upon map filed in the de- 
partment May 3, 1867. 

Congress by joint resolution of June 28, 1870(16 Stat., 332), authorized 
the Southern Pacific Railroad Company to construct its road upon the 
line of route designated upon said map “expressly saving and reserving 
ail the rights of actual settlers,” etc. In the construction of the joint 
resolution the department has held (see case of Tome eé al. v. Southern 
Pacific Railroad Company, 5 C. L. O., 85), that although a grant of lands 
was made to the company by the act of July 27, 1866, the lands upon 
which it would operate were not identified until the date of the passage 
of said joint resolution, and that the rights of all parties who were actual 
settlers at that date were saved. 

The decision which, I may add, embodied the opinion of the Attorney- 
General, clearly covers the case under consideration, and saves the rights 
of appellee as a settler. I see no good reason for holding a different 

view. : | 
Your decision is accordingly affirmed, and you will permit McCarthy 
to make his filing for the land in question. __ 

No valid adverse right having attached since sett lement, the fact that 

application to tile was not made within the period prescribed by the 
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statute is,as you suggest, a matter between Mr. McCarthy and the gov- 
ernment, and calls for no consideration in this connection. That will be 
considered when final proof is offered, pursuant to publication, as re- 
quired by the act of March 3, 1879, 


eee 


MINING CLAIM—APPEAL—CERTIORARI. 


PY LOLLY YC 


CEDAR HILL Ma. Co. 


A protestant, or party without interest, in a mining case cannot appeal as a matter 
of right, but where the rigbt of appeal is for such reason denied the case should 
be trausmitted to the Department after dismissal by the General Land Office. 

Rules 83 and 84 of practice have their origin in this requirement. 


Acting Secretary Bell to Commissioner Williamson, June 8, 1881. 


On the 17th ultimo, the Cedar Hill Mining Company filed an spplicn: 
tion for an order directing the Commissioner of the General Land Office 
to certify the proceedings in the matter of application of the Jacob 
Little Consolidated\Mining Company for a patent for the Samson lode, 
Carson City district, Nevada, under rules 83 and 84, Rules of Practice, 
in order to have your decisions therein of January 26, 1881, in favor of 
the applicant for patent, and of April 30, 1881, dismissing the appeal of 
the Cedar Hill Company from said decision of January 26, 1881, re- 
viewed by the Department. 

This application isopposed by the Gold Lead Gold and Silver Mining 
Company, whose attorneys have filed a motion to dismiss the same, 
stating their grounds therefor as follows: 

“First. Because same (Cedar Hill Company’s application) does not 
correctly state all the facts, nor the controlling facts upon which the 
Commissioner’s decision was based. 

‘‘Second. Because the facts as stated therein do not disclose any 
sufficient grounds for the action prayed by said company. 

‘Third. Because said company are mere protestants, and hence are 
not entitled to bring the case before you (Secretary of the Interior), by 
appeal or otherwise.” 

The point stated under the third paragraph above is not well taken. 
It is true that a protestant or party without interest in a mining case, 
cannot appeal asa matter of right; but in cases in which a party is 
held by your office to be a mere protestant, without interest and right 
of appeal, and whose appeal is therefore denied, the rule has been for 
years such as to require the case to be fourvarded to this Department 
after dismissal of appeal in your office. Boston Quicksilver Mine (S. 
M. D., 330), Boston Hydraulic Mining Company (id. 320). 

Indeed, rules 83 and 8! grew out of the above decisions and the de- 
cision inthe case of Bell et al. v, Aitkin et al. (40. L. O., 66). In the lat- 
ter case the proceedings by which the case was brought before my pred- 
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ecessor were almost precisely like those required by said rules, except 
perhaps that the application to have the case forwarded to this Depart- 
ment was not sworn to, nor copy served on opposing counsel. Upon 
examination my predecessor found that Bell and Murray were parties 
in interest and entitled to appeal, and upon the merits of the case re- 
versed the decision of your office. 

It is not the rule, therefore, that parties whom your office holds to be 


‘mere protestants in mining cases cannot have any standing under said 


rules 83 and 84. But I am of the opinion that the points stated in par- 
agraphs 1 and 2 are well taken. Rule 84 requires the application to be 
in writing, under oath, and to “fully and specifically set forth the 
grounds upon which the application is made.” 

The application sets forth three reasons why it should be allowed. 
The first one is, ‘‘ because said Cedar Hill Company are in fact parties 
in interest, and entitled to the right of appeal.” 

This is a mere general allegation, and is not supported bv a single spe- 
cific allegation or recital. Enough appears in the application to show that 
the Jacob Little Company did, at some time, file an application for pat- 
ent; but when this was done is notshown. This would seem to put the 
Jacob Little Company all right on the record, for there is not an allega- 
tion from first to lastin the application of the Cedar Hill Company that 
the applicant for patent has not complied with statutory requirements 
relative to its application for patent, or to show that the Cedar Hill 
Company filed an adverse claim within the statutory period. 

The Cedar Hill Company sets forth that on September 30, 1880, the 
register and receiver transmitted to your office papers in the matter of 
Jacob Little Mining Company’s application, and asking instructions 
whether entry skould be allowed by the Gold Lead Gold and Silver 
Mining Co., assignees of the Jacob Little Mining Co.: that in due time 
the Cedar Hill Co., “ claiming adversely,” filed argument against the 
application for entry ; that your office, on the 26th of January, 1881, de- 
cided in favor ot the Jacob Little Company, and adversely to the Cedar 
Hill Company; that on the 26th of March last, the latter company filed 
specifications of error and argument on appeal from said decision; and 
that the appeal was dismissed on the 28th of April, “ upon the ground 
that said Cedar Hill Mining Company did not enter suit against the ap- 
plicant within the statutory period, therefore stood as protestants in the 
eye of the law, and are not entitled to appeal.” 

There is not an allegation in the application under consideration, ex- 
cept the general one above quoted, tending to show that the findings 
of the Commissioner were not strictly true. 

It is true that, under the second paragraph stating reasons why the 
case Should be reviewed by this Department, it is alleged “that it had 


_ already been once determined and adjudged, May 20, 1880, by the court, 


that said Cedar Hill Company is entitled to all its said claims, and 
every portion thereof, and that the Jacob Little and their assigns, the 
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Gold Lead, is not entitled to the possession of any portion thereof,” and 
that this judgment remains in full force. 

But it isnot shown when said suit was commenced, nor that it was en- 
tered in pursuance of any adverse claim filed against the Jacob Little 
Company’s application, or within the period as required by law. Now, 
if the Cedar Hill Company has any such judgment against the Jacob 
Little Company, as is contemplated by section 2326 of the Revised 
Statutes, its case is without difficulty, and it would be the easiest mat- 
ter in the world to make the fact appear and secure all its rights in the 
premises. That section provides that “after such judgment shall have 
been rendered, the party entitled to the possession of the claim, or any 
portion thereof, may, without giving further notice, file a certified copy 
of the judgment-roll with the register of the land office, together with 
the certificate of the surveyor-general, that the requisite amount of 
labor has been expended or improvements made thereon, and the de- 
scription required in other cases, and shall pay to the receiver five dol- 
lars per acre for his claim, together with the proper fees, whereupon the 
whole proceedings and the judgment-roll shall be certified by the reg- 
ister to the Commissioner of the General Land Office, and patent shall 
issue thereon for the claim, or so much thereof as the applicant shall 
appear, from the decision of the court, to rightly possess.” 

It is not alleged that the foregoing requirements have been complied 
with, or that any attempt has been made to comply with them. It is 
- not shown or alleged in any manner that there has been injustice done 
the Cedar Hill Company by your decisions, nor has the company alleged 
such facts as to present probable grounds for believing that any error 
has been committed or injustice done in the premises. 

This Department will not throw obstacles in the way of claimants 
who desire the directory or supervisory power of the Secretary to be 
exercised; but, within the established rules, that power will not be ex- 
tended or exercised unless there be some ground, some reason appeal- 
ing to executive discretion presented, calling for its exercise. 

I see no reason from the papers before me for interfering with the 
action of your office in this matter, and therefore dismiss the applica- 
tion of said Cedar Hill Mining Company. 


SCHOOL LAND IN COLORADO—PRE-EMPTION. 
| CHARLES W. LOWE. 


A settler on a school section, prior to survey, claiming as a pre-emptor, must assert 
his claim’ within the statutory period, or the right of the State will take effect as | 
of the date of survey. 

Acting Commissioner Armstrong to register and receiver, Leadville, Colo- 

rado, December 27, 1879. 


I have considered the matter of the claim of Charles W. Lowe, to the 
8. E. 4, 16, 108., R. 77 W., who filed D. S. No. 58, May 24, 1877, alleg- 
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ing settlement June 1, 1866, and transmuted the same May 6, 1878, to 
homestead entry No. 118. | 

The subdivision lines of said township were surveyed between October 
26 and November 2, 1868, and plat filed in the local oftice January 22, 
1869, 

By section 14 of the act of February 28, 1861 (12 Stat., 176), «to pro- 
vide a temporary government for the Territory of Colorado,” sections 
sixteen aud thirty-six in each township were reserved for the purpose of 
public schools in the States thereafter to be erected out of the same. 

By act of June 2, 1862 (12 Stat., 413), providing for the establishment 
of a lana office in said Territory, the provisions of the pre-emption act 
of September 4, 1841, were extended thereto with the proviso “ that 
when eaeurrevel lands are claimed by pre-emption, notice of the specific 
tracts claimed shall be filed within six months after the survey has been 
made in the field, and ou failure to file such notice, or to pay for the 
tract claimed within twelve months from the filing of such notice, the 
parties claiming such lands shall forfeit all right thereto, provided said 
notices may be filed with the surveyor-general, to be noted by him on 
the township plats.” 

Under this provision of law, which was not repealed until the pas- 
sage of the act of July 14, 1870 (16 Stat., 279), Lowe should have filed 
his declaratory statement on or prior to May 2, 1869, but it does not ap- 
pear from the plat of said township on file in this office, nor is it shown 
that he did so file his notice with the surveyor-general, nor did he file 
it in the local office, although the plat was filed there in January, 1869, 
over five months prior to the expiration of the time allowed him within 
which to file. 

In the case of Mette v. State of California, decided October 18, 1878, 
and affirmed by the Honorable Secretary of the Interior May 27, 1879 
(5 C, L. O., 164), this office, construing the 6th section of the act of 
March 3, 1853, granting pre-emption rights in California, which provided 
that when unsurveyed lands are claimed by pre-emption, the usual 
notice of said claim shall be filed within three months after the return 
of the plats of survey to the land office, and proof and payment shall. 
be made prior to the day appointed . . . . for the commencement 
of the sale including such lands, * held that there was an abandonment 
by the settler where there was a failure to assert his claim by filing the 
usual notice thereof, or the failure to make payment as provided in said 
section, as one of the conditions upon which the right of pre-emption 
was granted, and in the caseof Water & Mining Co. v. Bugbey (6 Otto, 
165) the supreme court of the United States held that where the set- 
tler on a school section, being under no obligation to assert his claim, 
abandoned it, the right of the State became absolute as of the date the 
surveys were completed. | 

These decisions apply as well to Colorado as to the State of Califor- 
nia; the same grant of sections sixteen and thirty-six for school pur- 
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poses was made to her as to the latter State, subject to be defeated as 
to portions of the particular sections granted by the claims of settlers 
before survey which were duly prosecuted to completion in cénformity 
with law. 

Viewed in the light of tkose decisions, it is evident that whatever 
rights Lowe acquired by his settlement in 1866, were lost by his failure 
to give the notice required by law, and thereafter to make proof and 
payment within the periods limited; and upon this failure to comply 
with law or abandonment of his claim, the right of the State to the 
land settled upon immediately vested as of the date the survey was 
completed. 

Under these circumstances, Lowe’s said homestead entry was unau- 
thorized and illegal, and bas, therefore, been held for cancellation. 

Note.—-The foregoing decision was affirmed by Secretary Schurz, June 

22, 1880. 


SCHOOL LANDS IN UTAH~—PRE-EMPTION. 


JANE HODGERT. 


The territory has no vested interest in sections sixteen and thirty-six. The law 
creates merely a reservation for a prescribed use, but the legal title remains in 
the United States. : 

The reservation does not attach if, at date of survey, a settlement with a view to 
pre-emption had been made on said section, even though the settler fails to file 
his declaratory statement within the time prescribed by law. 


Secretary Schurz to Commissioner Williamson, November 16, 1880. 


I have considered the appeal of Jane Hodgert from your decision of 
April 19, 1880, holding for cancellation her cash entry, No. 1830, of the 
N. 3, N W. 4 section 36, town. 6 S., range 2 E., Salt Lake City district, 
Utah Temitoty. 

The record shows that the township plat was filed in the local office, 
March 15, 1869; that Mrs. Hodgert filed declaratory statement 5517, 
April 8, 1876, alleging settlement in 1855, and that she proved up her 
claim and entered the land April 5, 1878. Certain affidavits filed with 
the appeal show that appellant is the widow of one Robert Hodgert, 
who settled upon the tract in question in the year 1855, where he died in 
May, 1867; and that his widow has since continuously resided thereon. 

You held that Mrs. Hodgert, by reason of failure to make known her 
claim in the manner prescribed by law within three months from the 
date of filing the township plat in the local office, and to make proof 
and payment within thirty three months from that date, forfeited all 
right acquired by virtue of settlement prior to survey, as upon her fail- 
ure to comply with the requirements of the law, the right to the tract 
in question vested in the Territory of Utah, as of the date of survey, 
and cited the cases of Mette v. State of California, (5 CO. L. O.,164,) and 
Natoma W. & M. Oo. v. Bugbey, (6 Otto, 165,) as authority therefor. 


DECISIONS RELATING TO THE PUBLIC LANDS. 633 


In this I think you erred’; because there has been no grant of *‘ school. 
lands” to Utah, sotissationtl: the territory has no vested interest in 
the 16th and 36th sections. 

Section 15 of the act of September 9, (1850, (9 Stat., 457,) provides AS 
follows: 

‘That when the lands in the said territory shall be surveyed under > 
the direction of the government of the United States, preparatory to 
bringing the same into market, sections numbered sixteen and thirty- 
six in each township in-said territory shall be, and the same are hereby, 
reserved for the purpose of being applied to schools in said Territory 
and inthe States and Territories hereafter to be erected out of the 
same.” 

The foregoing section is substantially embodied in section 1946, Re- 
vised Statutes; but before the latter became operative and before the 
land in question was surveyed, the section quoted above was limited by 
the act of February 26, 1859, 11 Stat., 385, now sections 2275-76, Re- 
vised Statutes,) in the following terms, to wit: “ That where settlements 
with a view to pre-emption have been made before the survey of the 
lands in the fields which shall be found to have been made on sections 
sixteen and thirty-six, said sections sball be subject to the pre-emption 
claim of such settler, and if they, or either of them, shall have been or 
shall be reserved or pledged for the use of schools or colleges in the 
States or Territory in which the lands lie, otber lands of like quantity 
are hereby appropriated in lieu of such as may be patented by pre- 
emptors, . .°. .” 

_ This creates merely a reservation of the sections in question for a pre- 
scribed use, but the legal title thereto remains in the United States. 

Just here the question arises, has Mrs. Hodgert a pre-emption claim 
to which the land is subject, in conten piauon of ene act of 1859, and 
said section 2275? — 

J think she has. oe 

The case under consideration does not fall within the rule laid down 
by either of the cases cited by you, but it falls within the exception pro- 
vided for in the acts cited as aforesaid, and the reservation thereby 
vreated did not attach as of the date of survey. | 

In the cases cited by you there was an adverse claim, and the tracts, 
which were the subject of controversy, were included in a specific grant 
of lands to the State of California, by virtue of which she acquired title 
thereto, and the right to control and dispose of the lands so granted, 
for the purposes specified, upon the failure of the settler to record his 
claim; in other words, tv take advantage of a failure to comply with - 
the legai requirement of filing his claim within the prescribed time. 

In the case under consideration, however, the'Territory of Utah has 
no suck right or title, and the matter in controversy is virtually between 
the United States and the appellant, and the former alone can take ad- 
vantage of the latter’s failure to comply with the letter of the law in 
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point of filing her declaratory statement, and proving up and making 
payment within the prescribed period. The case should, therefore, be 
treated in all respects as between the United States and the appellant 
alone. This case, therefore, comes within the rule laid down in the cases 
of Johnson v. Towsley, (18 Wallace, 72,) Lansdale v. Daniels, (10 Otto, 
113,) Walker v. Walker, (1 €. L. L., 293,) and Erastus Kimball, (Ibid., 
295;) and the same reason for the United States to decline to take ad- 
vantage of the appellant’s failure to file and enter the tract in question 
Within the prescribed period exists in this case as in those last cited. 

By admitting the appellant’s claim, the quantity of lands pledged by 
the United States to Utah for school purposes is not diminished ; be- 
cause provision is made by the statute for selection by said Territory, 
when erected as a State, of lands in lieu thereof for the purposes 1n- 
tended. 

Your decision is accordingly reversed. 


PRICE OF LAND—PRIVATE ENTRY. 


V7, oe Ae cet j  SrpcHEN v. Ross.* 
4 Ly A) Sa, 


Land once offered at $2.50 per acre, but reduced in price to $125, is not subject to 
private entry until re-offered at the reduced rate. 


Acting Secretary Joslyn to Commissioner McFarland, October 30, 1882. 


I have considered the case of John J. Sipchen v. John D. Ross, in- 
volving the NW. 4 of Sec. 26, T. 43 N., R. 35 W., Marquette district, 
Michigan, on appeal by Ross from your decision of November 9, 1881, 
holding his entry for cancellation and allowing the claim of Sipchen. 

The record shows that Sipchen filed declaratory statement June 7, 
alleging settlement June 1, 1877; that Ross made private cash entry 
November 22,1870; and-that the land was offered July 16, 1860; at $2.50 
per acre, being within the limits of a railroad grant. | 

There is a further and conelusive objection to the entry of Ross. It 
is admitted by the counsel for both parties that the tract lies within the 
limits of the grant of June 3, 1856, to the State of Michigan, in aid of 
the Marquette and State Line Railroad, and also within the common 
granted limits of that road and the State Line and Ontonagon Railroad— 
neither of which roads, nor any part thereof, has been constructed; that 
_ the State Line route was abandoned by the State, and under the joint 
resolution of Congress of July 5, 1862 (12 Stat., 620), a new route was 
— adopted, and, as required, the lands within the six-mile limits were re- 
linquished to the United States; and that by the fourth section of this 








*See Weimar et al. v. Ross, 3 L. D. 129; id. 441; Pecard v. Camens, 4 id. 152, 
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resolution, the even sections of public lands, reserved to the United 
States by the act of June 3, 1856, along the originally located route of 
the Marquette and State Line Railroad, became subject to sale at $1.25 
per acre. It is also admitted that the tract in question falls within this 
class—being on an even-numbered section, reserved to the United 
States by the act of 1856. 

It does not appear from the records of your office that since the joint 
resolution of 1862 [changing route of railroad] the land in question has 
been re-offered at public sale at the reduced rate of $1 25 per acre. It 
has therefore been unoffered land since that date, and hence, under the 
ruling of the supreme court in the case of Eldred v. Sexton, 19 Wallace 
189 (from which I quote at length because it so clearly settles the law 
of the present and like eases), the entry of Ross was unauthorized. 
The court says: 

‘It is a fundamental principle underlying the land system of this 
country that private entries are never permitted until after the lands 
have been exposed at public auction at the price tor which they are 
afterwards subject toentry. . . . There is an obvious reason for 
requiring a public sale before leaving the lands open to private entry. 
It is to secure to all persons a fair and equal opportunity of purchasing 
them, and to obtain for the government the benefit of competition in 
case the lands should be worth more than the price fixed by Congress. 
a . Since 1820 “the great body of the public domain has been 
brought into market, after proper notice, at this reduced price (of $1.25 
per acre), and, unless Congress by special act ordered otherwise, private 
entries have never been allowed unless the land applied for had been 
previously offered at public sale to the highest bidder at the same price. 

The inquiry arises whether Congress intended to change this 
system, in the new policy adopted by it to aid states by grants of land 
to build railroads. . . . . There is nothing that we are aware of in 
any of the various acts on the subject, which tend to show that it was 
the purpose of Congress, in its land-grant legislation, to alter the man- 
ner in which the public lands have been brought into market, and made 
subject to private entry. It is true the minimum price of the lands 
within certain prescribed limits was doubled,-on. the supposition that 
the construction of the contemplated roads would enhance the value of 
the lands to such an extent that the government would be enabled to 
realize as much for them as if the grants had not been made, but in all 
other respects the general system for the disposition of public lands 
was preserved. It is difficult, therefore, to see how the plaintiff can 
succeed, unless the legislation on which he rests bis title was designed 
to be exceptional, which we think was not the case. The grant was an 
ordinary one to build a road in Wisconsin, for which a change of route 
was desirable after the line had been lo¢éated. This change was author- 
ized by Congress, but before the line was re-located, the lands in ques- 
tion, being within the six-mile limits, had been, at a public land sale, 
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offered for sale at $2.50 per acre, and not being sold, were subject to 
entry at that price, but not at any less sum. The location of the new 
route left them outside of the required distance, and legislation was 
“necessary to take them out of the condition of lands affected by the 
construction of a railroad, and to restore them to the general body of 
the unsold lands, so that they could be sold in the same manner and at » 
the same price that the public domain is usually subject to sale. This 
object was accomplished by the joint resolution of April 25, 1862, which 
declares that ‘these lands should hereafter be.sold at $1.25 per acre.’ 
‘‘It is true the lands in question were once offered at public sale at 
$2.50 per acre, but the reason of the rule required that they should be 
again offered to the highest bidder, because their condition as to price 
had been changed, and there had been no opportunity for competition 
at the reduced price. Congress meant nothing more than to fix $1.25 
as their minimum price, and to place them in the same category with 
other public lands not affected by land grant legislation. When they 
were withdrawn from the operation of this legislation, and their excep- 
tional status terminated, the general provisions of the land system at- 
tached to them, and they could not, therefore, be sold at private entry, 
until all persons had the opportunity of bidding for them at public auc- 
tion. It follows that the plaintiff’s entries were invalid and rightly 
canceled, because they were made before the lands had been proclaimed 
for sale at the minimum. price.of $1.25 per. acre.” 
Like reasons apply to the case of Ross, and the tract not having been 

re-offered under its reduced price, his entry must be canceled. 


Ff oe 4 
Ifa Ss 5 “HOMESTEAD ENTRY—DECEASED CLAIMANT. 
LY, Op “STEWART v. JACOBS. 


fy 


: Pd Ps 
The heir or devisee of a deceased entryman is not required to reside on the tract en- 
tered, but must cultivate the same for the statutory period. | 


Secretary Schurz to Commissioner Williamson, May 14, 1878. 


I have considered the appeal from your decision of December 31, 
1877, dismissing the contest initiated by Joseph C. Stewart against 
the heirs and administrators of the estate of Henry BR. Jacobs, deceased, 
for abandonment of his entry of March 24, 1874, upon the &. E. 4 Sec. 
25, T. 7, R. 5 W., Concordia, Kansas. The contest was held Nov. 7, 
1877, notice thereof was personally served on the administrator, and 
also published in a newspaper, as required by law. The heirs are non- 
residents of the State of Kansas. Neither the administrator nor the 
heirs appeared at the hearing. 

The affidavit initiating the contest; and the testimony at the hearing, 
November 16), 1877, show that Jacobs died June 25,1874, not having 
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entered upon or cultivated the land, and that neither his heirs nor ad- 
ministrators have since resided upon or cultivated it. 

You dismissed the contest for the reason that a homestead entry can- 
not be contested for an abandonment subsequent to the death of the 
party making the entry, but must remain subject to final proof, within 
the time prescribed by law, unless relinquished at an earlier day by the 
legal representatives of the deceased as held in the case of Dorame 2. 
Towers, decided by my predecessor December 4, 1875 (2 C. L. O., 131). 

In that case, Towers died eleven days after making his homestead 
entry, without entering on the land; and six months thereafter a con- 
test was initiated for abandonment of the land, entered under section 
2297 Revised Statutes, and the question presented was whether the 
failure of the heirs or devisees to take up a residence on the land within 
six months from the date of entry, rendered it liable to such proceed- 
ings, In his discussion of Sections 2290, 2291, and 2297, Revised Stat- — 
utes, my predecessor held that Section 2291 does not require the heir or 
devisee to reside in person upon the land, but that its provisions are 
substantially complied with by continued cultivation of the tract, for 
the prescribed period—in other words, that, while in such a case, resi- 
dence on the land is not necessary, cultivation 7s necessary; and ° 
decided that the entry of Towers could not be vacated within the stat- 
utory period of five years, except by direct relinquishment of the party 
or parties succeeding to his interest, he having died without changing 
his residence or abandoning the land. 

I concur in the views expressed in said decision upon the state of 
facts upon which it was made; but the heirs or devisees, though not 
required to reside upon, must, nevertheless, show continued cultivation 
of the land, otherwise the death of the party, the day after his entry, 
inay withhold the land from further entry for five years, without either 
residence or cultivation, without subjection to a charge of abandon- 
ment. 7 | 
Applying this decision in Dorame v. Towers, as thus modified, to the 
case under consideration, the testimony showing that, from the date of 
entry, March 24, 1874, to the date of hearing, Nov. 10, 1877, there had 
been neither residence upon nor cultivation. of the:land. by any party - 
in interest, I think the charge of abandonment sustained, and, there- 
fore, reverse your decision, and hold the entry of Jacobs for cancellation. 


CIRCULARS AND INSTRUCTIONS, 


DELIVERY OF PATENTS. 
INSTRUCTIONS. 
Acting Commissioner Harrison to registers and receivers, October 25, 1882. 


In order to insure the prompt delivery of patents, and to preserve in 
the proper local offices a complete record of the issue and delivery 
thereof, you will, upon the receipt of any patent forwarded to you by 
this office for delivery, at once notify the patentee by mail (or otherwise 
as the case may be) of the receipt of the patent and how it may be ob- 
tained, and you will make due record of such notice. 

You will, in each case of the receipt of a patent for delivery, also note 
in your tract books, opposite the entry or location, the name of the 
patentee, the date of the patent, and the volume and page of the record 
thereof in this office. 

When any patent is delivered you will further note npon the tract 
books. in the appropriate place, the date of delivery an‘! the name and 
post-office address of the party to whom delivered. 

- Upon receipt of official notice of delivery of a patent by this office 
you will make note on your tract books accordingly in the manner 
above- indicated. 


A 


TIMBER-CULTURE ENTRY. 
CIRCULAR. 
Commissioner McFarland to registers and receivers, February 1, 1882. 


Your attention is called to the following regarding timber-culture 
entries under the several acts of Congress and the manner in which 
final proof may be made: 

The act of March 3, 1873, (17 Stats., 605), entitled “An act to encour- 
age the growth of timber on the western prairies,” provided that any 
person might make an entry under that act on any quarter-section of 
the public lands. 

Entries under that act were not restricted to heads of families, per- 
sons twenty-one years of age, citizens, or those who had declared their 
intention of becoming citizens of the United States. 
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- Persons making entries under said act were required to plant, protect, 
and keep in a healthy growing condition for ten (10) years forty acres 
of timber on the quarter-section entered. The trees were to be not more 
than twelve (12) feet apart each way. Only one quarter of any section 
could be entered. Entries were to be made for the cultivation of tim- 
ber. Final proof could be made at the expiration of ten (10) years from 
the date of entry or at any time within three (3) years thereafter. 

In making final entry under this act the party, or, if he be dead, his 
heirs or legal representatives, must *‘ prove by two credible witnesses 
that he, she, or they have planted, and for not less than ten years have 
cultivated and protected,” the quantity and character of timber above 
mentioned. 

The act of March 13, 1874 (18 Stats., 21), was an act amendatory of, 
and, from said March 13, 1874, a substitute for, the act of Mareh 3, 1873. 
All timber-culture entries made between March 13, 1874, and June 14, 
1878, were made under the act of 1874. This act provided that citizens 
of the United States, or persons who had declared their intention of 
becoming citizens, and who were heads of families or had arrived at the 
age of twenty-one vears, could make such entries. 

Entries were to be made for the cultivation of timber. , 

Forty acres of timber on a quarter-section, and the like proportion of 
timber on less than a quarter-section, were required to be planted, pro- 
tected and kept ina healthy growing condition for eight (8) years. The 
trees were to be not more than twelve (12) feet apart each way. 

Only one quarter-section, or its equivalent, could be entered by any 
one person under this act. 

The party making an entry of one-quarter section was required to 
break ten (10) acres of the land the first year, ten (10) acres the second 
year, and twenty (20) acres the third year after the date of the entry ; 
and to plant ten (10) acres of timber the second year, ten (10) acres the 
third year, and twenty (20) acres the fourth year after the date of the 
entry, and in the same proportion when the entry was for a less area 
than one-quarter section. Final proof could be made at the expiration | 
of eight (8) years from the date of entry or at any time within five (5) 
years thereafter. 

In making anal entry under this act the party, or, if he be dead, his 
heirs or legal representatives, must ‘‘ prove by two credible witnesses 
that he, she, or they have planted, and for not less than eight years — 
have cultivated and protected,” the quantity and character of timber 
mentioned in this act. 

In case of the death of a person who had complied with the provisions 
of the act for three (3) years the heirs or legal representatives had the 
option to continue the compliance for the remainder of the eight years 
and to receive patent accordingly, or to receive patent for forty (40) 
acres outright by relinquishing all claim to the remainder. 
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Entries made under the act of March 3, 1873, can be completed, and 
final proof made under the act of March 13, 1874, upon compliance 
with the provisions of the latter act. 

By the act of May 20, 1876 (19 Stats., 54), amendatory of the act of 
1874, it was provided that whenever a party holding a claim or making 
final proof under said act should prove, by two credible witnesses, that 
the trees planted and growing on said claim were destroyed by grass. 
hoppers during any one or more years, the time allewed in which to 
plant the trees and make final proof should be extended the same num- 
ber of years as the trees planted were so destroyed. 

‘It was also provided that the planting of seeds, nuts, and cuttings — 
should be considered a compliance with the timber-culture act, when 
such seeds, nuts; and cuttings should be properly and well planted, and 
the ground properly prepared and cultivated. 

It is not necessary under this act that the planting shall be done in 
one body, “ provided the several bodies, not exceeding four in number, 
planted by measurement, aggregate the amount required and in the 
time required by the original and amended act.” 

It was provided that in case the seeds, nuts, or cuttings should not 
germinate and grow, or should be destroyed by the depredations of 
grasshoppers, or from other inevitable accident, the ground should be 
replanted, or the vacancies filled within oue year from the first plant- 
ing. Parties claiming the benefit of this provision were to prove, by 
two good and credible witnesses, that the ground was properly pre- 
pared and planted, and that the destruction of the seeds, nuts, or cut- 
tings was caused by inevitable accident. 

The act of June 14, 1878 (20 Stats., 113), is an act amendatory of, and, 
as to all entries. nade since June 14, 1878, is a substitute for, the act of 
March 13, 1874. 

The persons authorized to make entries under the act of 1878 are 
heads of families or single persons who have attained the age of twenty- 
one years, and who are fon of the United States or have declared 
their intention to become citizens, and who have made no previous 
entry under the timber-culture laws. | 

Entries are restricted to not more than one quarter-section, and one 
entry only can be made by any one person. 

Only tracts embraced in sections which are prairie lands, or other 
lands devoid of timber, are subject to entry under this act. 

The entry must be made for the cultivation of timber, and for the 
exclusive use and benefit of the person making the entry. It must be 
made in good faith, and not for speculation, nor for the benefit of 
another. . | 

Five (5) acres on a quarter-section are required to be broken or plowed 
the first year, and five (5) acres the second year. The second year the 
first five acres must be cultivated to crop or otherwise. The third year 
the second five acres must be cultivated to crop or otherwise, and the 
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first five acres must be planted in timber, seeds, or cuttings. The fourth 
year the second five acres niust be planted in timber, seeds, or cuttings. 
Ten (10) acres are thus to be plowed, planted, and cultivated on a quar- 
ter-section, and the same proportion when less than a quarter-section 
is entered. The whole ten (10) acres, or the due proportion thereof, | 
must be prepared and planted within four years from the date of the 
entry, five (5) acres being prepared the first and second years and 
planted the third year, and (5) acres being prepared the second and 
third years and planted the fourth year. 

If the trees, seeds, or cuttings are destroyed by grasshoppers or by 
extreme and unusual droughts, the time of planting may be extended one 
year forevery year of such destruction, upon the filing in the local office 
of an affidavit by the entryman, corroborated by two witnesses, setting 
forth the destruction and asking the extension of time provated for by 
the act. , 

_ Final proof can be made at the expiration of eight (8) years from the 
date of entry, or at any time within five years thereafter. 

The requirements in making final proof under this act are as follows : 

ist. It must be shown that not less than twenty-seven hundred (2,700) 
trees of the proper character were planted on each acre of the ten acres 
required to be planted. 

2d. It must be shown that the quantity and character of trees as 
aforesaid have been cultivated and protected for not less than eight 
years preceding the time of making proof. 

3d. It must be shown that at the time of making proof there are 
growing at least six hundred and seventy-five (675) living and thrifty 
trees to each acre of the ten acres planted. 

All entries made since June 14, 1878, are made under this act. Par- 
ties who made entries under either of the former acts are permitted to 
complete the same and to make final proof under the act of 187 5 upon 
full compliance therewith. 

Section 7 of the act defines the meaning of the term * full compliance” 
as used in that section. Itis, that the parties shall show that they have 
had under cultivation, as required by the act, an amount of timber suf- 
ficient to make the number of acres required therein; that at the time 
of making full entry the required number of living and thrifty trees 
are growing on the land. 

It is not requisite, in making proof under the act of 1878, that the 
manner of planting as prescribed by that act should be shown to have 
been followed by persons who made entries under the acts of 1873 and 
1874. 

The planting in such cases may have been done in the manner pre- 
. 8cribed by the acts of 1873 or 1874, or in the manner prescribed by the 
act of 1878. 

- The character of the trees should be such as are recognized in the 
neighborhood as of value for timber, or for commercial purposes, or for 
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firewood and domestic use. The enumeration of species on page 27 of 
the General Circular of October 1, 1880, is only intended as a general 
guide, and is not to be construed to exclude any trees falling within the 
foregoing characterization. 

In computing the period of cultivation the time runs from the date of 
entry, if the necessary acts of cultivation were performed within the 
proper time. The preparation of the land and the planting of trees are 
acts of cultivation, and the time authorized to be so employed, and actu- 
ally so employed, is to be computed as a part of the eight years of cul- 
tivation required by the statute. 

If there have not been eight (8) years of cultivation, or if there are 
not the requisite number of living and thrifty trees growing on the land 
at the expiration of eight years from the date of entry, then final proof 
~ cannot be made until these requisites shall have been complied with. 

The proof required in final entry will be the affidavit and testimony 
of the party, corroborated by the testimony of two witnesses, setting 
forth, specifically and in detail, all the facts of the case, showing when 
cultivation was commenced, the acts performed, amount of land plowed, 
cultivated, and planted, what was done in each year, the total number 
of trees planted, the total number growing, and their size and condition 
at date of proof, and any other facts or circumstances material to the 
case. 

In making final proof the timber-culture claimant must appear in per- 
son with his witnesses, at the district land office of the district in which 
the land is situated, and there make the necessary proofs; or the afii- 
davit of the party may be made, and his testimony, and the testimony 
of his witnesses, given before a judge or clerk of a court of record in 
such land district. 

The officer administering the oath or taking the testimony must cer- 
tify to the indentity and credibility of the party appearing before him. 

In every case, when final proof is offered or submitted, the register 
and receiver will carefully examine the evidence, and if found sufficient 
as showing that the claimant has fully complied with the law (and on 
payment of the final commissions allowed by law), they will proceed to 
issue the final certificate and receipt in the same manner as in final 
homestead cases. 

The payments required by law on a timber-culture entry are as fol- 


lows: 
ORIGINAL ENTRIES. 


For more than 80 acres, a fee of $10, to be paid at date of entry, aud 
$4 commissions; total, $14. 
For 80 acres or less, fee $5, commissions $4; total, $9. 


FINAL ENTRIES. 


The total payment required in each case of final entry is $4, payable 
when final proof is made. 
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No additional or other fee, charge, gratuity, or reward is permitted to- 
be paid or received for any services rendered at district land offices in 
connection with such entries. 

Annexed will be found forms A, B, ©, D, and E. 
Approved February 2, 1882. 
S. J. KIRKWOOD, 
Secretary. 


A. 


FINAL AFFIDAVIT.—TIMBER-CULTURE ENTRY. 


Acts of March 3, 1873, March 13, 1874, and June 14, 1878. 








, having on the —— day of , 18—, made a timber-culture entry 
No, —, of the —— of section ——, in township — of range —, subject to entry at 

; , under the timber-culture laws of the United States, do hereby apply 
to perfect my claim thereto by virtue of the seventh section of the act of June 14 
1878, entitled ‘‘An act to amend an act entitled ‘An act to encourage the growth oi 
timber on the western prairies,’” and for that purpose do solemnly that my 
aforesaid entry was made in good faith, and not for the purpose of speculation, or 
directly or indirectly for the use or benefit of any other person or persons whomso- 
ever; that I have not heretofore made any other entry under the timber-culture laws 
of the United States; and I do further that the section of land specified in my 
_ aforesaid entry is composed exclusively of prairie lands or other lands devoid of 
timber; that said entry was made for the cultivation of timber, and that I have 
planted on said land, cultivated, protected, and kept in a healthy, growing condition 
for aud during the period of eight (8) years last past, acres of (here describe 
the kinds of timber) timber; that not less than trees were planted on each acre, 
aud that there are now at least (here state the number of trees) living and thrifty trees 


[ne 























to and upon each acre, aggregating in total the number of trees. 
(Signature of claimant.) 
“Sworn to and subscribed before me this —— day of ———, 13—. 


— ee ae 


B. 
TIMBER-CULTURE PROOF—‘iESTIMONY OF CLAIMANT. 


(Acts of March 3, 1873, March 13, 1873, and June 14, 1878.) 


——— ——-—, being called as a witness in —— own behalf in support of —-—— tim- 
ber-culture entry No, ~——— four —— section —, township —, of range —, in the district 
of lands subject to entry at —— ——, testifies as follows: 


Question 1. What is your name written in full and correctly spelled, your age, and 
post-office address ? 

Answer, ——~—. 

Question 2. Describe your timber-culture entry, giving the date thereof and the 
number of acres embraced therein. 

Answer. ———. | 

Question 3. What number of acres of said land was broken by you during the first 
year, what number broken during the second year, and what number broken during 
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‘the third year, respectively, after the date of your entry? Give the day, month, and 
year as nearly as practicable in each instance, when the several breakings were done; 
‘describe the method of breaking, and in what way your measurements were made, 

Answer. —-——. 

Question 4. Describe the way in which the ground was prepared, and state how 
‘many acres of said tract were planted to trees during the second year of your entry, 
giving the day, month, and year, as nearly as practicable, when the planting was 
‘done, the kind or kinds of trees planted; and state how you know the area or num- 
‘ber of acres so prepared and eo during said second year. 

Answer. : 

Question 5. Describe the way in which the ground was prepared, and state how 
many acres of said tract were planted to trees during the third year of your entry, 
giving the day, month, and year, as nearly as practicable, when the planting was 
done, the kind or kinds of trees planted; and state how you know the area or num- 
ber of acres so planted during said third year. 

Answer. ‘ 

Question 6. Describe the way in which the grouud was prepared, and state how 
many acres of said tract were planted to trees during-the fourth year of your entry, 
giving the day, month, and year, as nearly as practicable, when the planting was 
done, the kind or kinds of trees planted; and state how you know the area or num- 
ber of acres so planted during said fourth year. 

Answer. ———. 

Question 7. If you have received an extension of time for planting on account of 
the destruction of your trees, seeds, or cuttings, by grasshoppers or by extreme and 
unusual drought, state the year or years in which extension was had aud give all the 
particulars. How did you proceed to obtain such extension? 

Answer. 

Question 8. How many acres of timber have you planted, cultivated, siotacied: and 
kept in a healthy growing condition for the period of eight (8) years last preceding 
on the tracts embraced in your entry ? 

Answer. 

Question 9. Describe the condition of the trees now growing on said tract, giving 
their average diameter and height as near as you cau, the kind or kinds of trees, the 
number of trees per acre now growing thereon; and state how you know the facts: to 
which you testify. 

_ Answer. 

Question 10. Have you ever heretofore made any other timber-culture entry? If 
so, describe such entry or entries and state all the particulars. 

Answer. 

Question 11. Is the section specified in your entry composed of prairie land, or was 
it devoid of timber at the date of your entry ? | 

Answer. ; 

Question 12. State anything further within your personal knowledge which you 
have to offer regarding your aforesaid entry. 

Answer. . 

(Signature of claimant.) 
































I hereby certify that each question and answer in the foregoing testimony was read 
to the claimant before signed name thereto, and that the same was sub- 
scribed and sworn to before me this day of , 18—. 




















NoTE.—The officer before whom the testimony is taken should call the attention of 
the witness to the following act of Congress, which is made by statute specifically ap- 
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plicable to all oaths, affirmations, and affidavits required or authorized under the tim- 


ber-culture acts: os 
Act of March 3, 1857 (11 Statutes, p. 250). 


‘Src, 5. And be it further enacted, That iu all cases where any oath, affirmation, or 
affidavit shall be made or taken before any register or receiver, or either or both of 
them, of any local land-office in the United States or any Territory thereof, or where 
any oath, affirmation, or affidavit shall be made or taken before any person author- 
ized by the laws of any State or Territory of the United States to administer oaths or 
affirmations, or take affidavits, and such oaths, affirmations, or affidavits are made, 
used, or filed in any of said local land-offices or in the General Land Office, as well in 
cases arising under any or either of the orders, regulations, or instructions concern- 
ing any of the public lands of the United States, issued by the Commissioner of the 
General Land Office or other proper officer of the Government of the United States, as 
under the laws of the United States, in any wise relating to or affecting auy right, 
claim, or title, or any contest therefor, to any of the public lands of the United States, 
antl any person or persons shall, taking such oath, affirmation, or affidavit, know- 
ingly, willfully, or corruptly swear or affirm falsely, the same shall be deemed and 
taken to be perjury, and the person or persons guilty thereof shall, upon conviction, 
be liable to the ome rue prescribed for that offense by the laws of the United 
States.” 

(See also section 5392 United States Revised Statutes. ) 


C. 


(The testimony of two witnesses in this form, taken separately, required in each 
case. ) 


TIMBER-CULTURE PROOF.—TESTIMONY OF WITNESS. 


(Acts of March 3, 1873, March 13, 1874, and June 14, 1878, ) 


ees 





, being called as a witness in support of the timber-culture entry of 
-, No. —, for the —— of section —, township —, range —, in the district of lands 
subject to entry at ———., testified as follows: 

Question 1. What is your name, age, occupation, and residence ? 

Answer, ; 

Question 2. Are you well acquainted with 
since what time have you known him ? 

Answer. : 

Question 3, If you have personal knowledge regarding claimant’s timber-culture 
entry, give the date when said entry was made, describe the tract or tracts, and state 
the number of acres embraced therein. 

Answer. 

Question 4. How far do you reside from the land described, and have you had con- 
tinuous personal knowledge of said land and the improvements thereon during the 
last eight (8} years ?° 

Answer. 

Question 5. Was the section embracing the entry of the claimant composed of prairie 
lands or other lands devoid of timber? Describe the Jand embraced in said section, 
whether undulating or otherwise, and if any natural timber was growing on the tract 
named at the date of entry, state the kind or kinds of trees: so growing, and their 
number, situation, aud size. 

Answer. 

Question 6. How many acres of the land embraced in claimaut’s re were Siieken 
by him during the first year, how many during the second year, how many during 














, the claimant; and, if so, 
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the third year, respectively, after the date ofentry? Give the day, month, and year 
in each instance, as near as practicable, when the several breakings were done, de- 
scribe the method of breaking, and in what way your measurements were madcle, or 
how you know the area, or number of acres broken. 

Answer. 

Question 7. Describe the way in which the ground was prepared, and state how 
many acres of said tract were planted to trees during the second year of said entry. 
_ giving the day, month, and year, as near as practicable, when the planting was done, 
the kind or kinds of trees planted, and state how you know the area or number of 
acres so prepared and planted during said second year. 

Answer. ‘ 

Question 8. Describe the way in which the ground was prepared, and state how 
many acres of said tract were planted to trees during the third year of said entry, giv- 
ing the day, month, and year, as near as practicable, when tha planting was done, 
the kind or kinds of trees planted, and state how you know the area or number of 
acres so prepared and planted during said third year. 

Answer, ; : 

Question 9. Describe the way in which the ground was prepared, and state how 
many acres of said tract were planted to trees during the fourth year of said entry, 
giving the day, month, and year, as near as practicable, when the planting was done, 
the kind or kinds of trees planted, and state how you know the area or number of 
acres so prepared and planted during said fourth year. 

Answer. : 

Question 10. Has the claimant ever had the trees, seeds, or cuttings on the tract 
embraced in his timber culture entry destroyed by grasshoppers or by extreme and 
unusual drought? Ifso, state the year or years in which the destruction took place, 
and give all the facts within your personal knowledge. 

Answer. 

Question 11. How many acres of timber on the tract described has the claimant 
planted, cultivated, protected, and kept in a healthy growing condition for the period 
of eight (8) years last préceding, and from what source is your knowledge upon this 
point obtained ? 

Answer. : 

Question 12. Describe the condition of the trees now growing on said tract, give 
their average diameter and height as near as you can, the kind or kinds of trees, the 
number of trees to the acre, and state how you know the facts to which you testify, 

Answer. : | 

Question 13. Has the claimant, to your knowledge, ever made any other timber- 
culture entry? 

Answer. 

Question 14. Have you any interest, direct or indirect, in this claim ? 

Answer. ‘ 

Question 15. State any further facts which you may know of your own personal 
knowledge regarding the aforesaid timber-culture entry. 

Answer. - 

(Signature of witness. ) ——_ ——-. 
































I hereby certify that the above-named — personally appeared before 
me, and that he is a credible witness; that the foregoing testimony was read to him 


before being subscribed, and was sworn to by him before me this —— day of ; 
la—. 











} 





NoTe.—The officer before whom the testimony is taken should call the attention of 
the witness to the following act of Congress, which is made by statute specifically 
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applicable to all oaths, affirmations, and affidavits required or authorized under the 
- timber-culture acts: 


Act of March 3, 1857 (11 Statutes, p. 250), 


“Src. 5. And be it further enacted, That in all cases where any oath, affirmation, or 
affidavit shall be made or taken before any register or receiver, or either, or both of 
them, of any local land-office in the United States, or any Territory thereof, or where 
any oath, affirmation, or affidavit shall be made or taken before any person author- 
ized by the laws of any State or Territory of the United States to administer oaths or 
affirmations, or take affidavits, and such oaths, affirmations, or affidavits are made, 
used, or filed in any of said local land-offices, or in the General Land Office, as well 
in cases arising under any or either of the orders, regulations, or instructions, con- 
cerning any of the public lands of the United States, issued by the Commissioner of 
the General Land Office, or other proper officer of the Government of the United 
States, as under the laws of the United States, in anywise relating to or affecting 
any right, claim, or title, or any contest therefor, to any of the public lands of the 
United States, and any person or persons shall, taking such oath, a ffirmation, or af- 
fidavit, knowingly, wilfully, or corruptly swear or affirm falsely, ihe same shall be 
deemed and taken to be perjury, and the person or persons guilty thereof shall, 
upon conviction, be liable to the punishment piveeri ned for that offense by the laws 
of the United States.” 

(See also section 5392 United States Revised Statutes.) 


D; 


TIMBER CULTURE, 


(Acts of March 3, 1673, March 13, 1874, and June 14, 1878.) 

















RECEIVER’S FINAL RECEIPT, APPLICATION, 
No. —. No. —. 
RECEIVER’S OFFICE, 
(Date. ) —, 188~., 
Received from , of , the sum of dollars, being the balance 
of payment required by law for the timber-culture entry of the of sec- 











tion —, in township —, of range —, containing acres, under the acts of March 
3, 1873, and March 13, 1874, and the act of June 14, 1878, amendatory thereof, enti- 
tled ‘‘ An act to amend the act entitled ‘An act to encourage the growth of timber 
on the western prairies.’ ” 


’ 








Receiver. 
§———. 
E. 
‘FINAL CERTIFICATE, | APPLICATION, 
No. —. No. —. 
TIMBER CULTURE. 
(Acts of March 3, 1873, March 14, 1874, and June 14, 1878.) 
LAND OFFICE AT . 
(Date.) —— day of , 18—. 


It is hereby certified that, in pursuance of the provisions contained in the acts of 
Congress of March 3, 1873, and March 13, 1874, and the act amendatory thereof of 
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June 14, 1878, entitled “An act to amend the act entitled ‘An act to encourage the .- 





growth of timber on the western prairies,’ ”” ——-—- ——-—, of ——-—, has made pay- 
ment in full for ———, of section number —, in township —, of range number —, 
containing ‘acres, 


Now, therefore, be it known, that on presentation of this certificate to the Commis- 
sioner of the General Land Office the said shall be entitled to a patent 
for the tract of land above described. 








? 


Register. 


SOLDIERS’ HOMESTEAD DECLARATORY STATEMENTS. 
CIRCULAR. 
Commissioner McFarland to registers and receivers, December 15, 1882. 


In view of extensive frauds in the matter of declaratory statements 
of homestead applicants under Sections 230£ and 2309 of the Revised 
Statutes, the privilege conferred by the filing of such claims having 
been made the occasion of barter and sale, without attempt on the part 
of the soldier to comply with the statute by making formal entry at the — 
district office, and commencement of settlement upon the land within 
the prescribed period of six months, the following regulations are pre- 
scribed for the admission of such filings: 

1. Proof of qualification as.an honorably discharged soldier must be 
furnished in accordance with existing regulations in case of entry by 
soldiers who make direct homestead application without availing them- 
selves of the preliminary filing. Oath of the soldier, setting forth his 
residence and post-office address, must accompany the filing, to the 
effect that the claim is made for his exclusive use and benefit, for the 
purpose of actual settlement and cultivation, and not either directly or 
indirectly for the use or benefit of any other person; and it must also be 
shown by such oath that he has not theretofore either made a homestead 
entry or filed a declaratory statement under the homestead law. 

2, Where the declaratory statement is offered for filing by an agent 
under Section 2309, the oath must further declare the name and authority 
of such agent, giving the date of the power of attorney or other instru- 
ment creating the agency, and also aver that the name was inserted 
therein before execution. It will be observed that with the filing of 
the declaratory statement the power of the agent, under the law, is at 
an end. He has thereafter no right or control with respect to the 
matter nor over the land selected, and has no authority to relinquish 
the claim or do any other act in the premises. The further declaration 
of the statute is express, that “such claimant in person shall within 

.the time prescribed make his actual entry, commence settlements and 
improvements on the same, and thereafter fulfill all the requirements 
of law.” Nevertheless, the oath of the soldier and the power of attorney 
should show that such is the understanding of the matter, and he should 
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swear in termus that such agent has no right or interest direct or indirect 
in the filing of such declaratory statement. 

3. In addition to the proper power of attorney in such cases, the agent 
must file his own oath to the effect that he has no interest either pres- 
ent or prospective, direct or indirect, in the claim; that the same is filed 
for the sole benefit of the soldier, and that no arrangement has been 
made whereby said agent has been empowered at any future time to 
sell or relinquish such claim either as agent or by filing an original re- 
linquishment of the claimant. 

4, As above implied by the requirement of the oath, a soldier will be 
held to have exhausted his homestead right by the filing of his declara- 
tory statement; it being manifest that the right to file is a privilege 
granted to soldiers in addition to the ordinary privilege only in the mat- 
ter of giving them power to hold their claims for six months after selec- 
tion; but it is not a license to abandon such selection with the right 
thereafter to make a regular homestead entry independently of such 
filing. This is clear from the statutory language. Section 2304 provides 
that “the settler shall be allowed six months, after locating his home- 
stead and filing his declaratory statement, within which to make his 
entry and commence his settlement and improvement;” and section 
2309 requires him “in person” to “make his actual entry, commence set- 
tlements and improvements on the same, and thereafter fulfill all the re- 
quirements of law.” These must be done “on the same” land selected 
and “located” by the filing. 

5. The foregoing ruling will not be so construed as to require the re- 
jection of an application to enter the tract filed upon, after the lapse of 
six months, where climatic reasons are shown which will justify an al- 
lowance of one year under the act of March 3, 1880 (21 Stat., 511); nor 
in cases where the failure results from sickness, misfortune, or any in- 
surmountable cause, which shall be properly alleged and satisfactorily 
shown, and where no adverse right has intervened. Where such cause 
has prevented entry and an adverse right has been admitted, it wili be 
held proper within the discretion of this office to allow an entry upon 
another tract: Provided, That it shall be shown to the full satisfaction 
of the Commissioner that the default was practically beyond the power 
of the claimant to avoid. This was formerly the rule, as prescribed by ~ 
circular of May 17, 1873; but later practice and instruction have 
extended it far beyond its original scope, and allowed entry to be made 
upon simple default without showing of cause for non-compliance with 
law. 

6. Following the accepted practice in sisicion cases, the filing of 
a declaratory statement will not be held to bar the admission of other 
filings and entries; but any person making entry or claim during the 
period allowed by law for entry of the soldier will do so subject to his 
right, and his application when offered within such time will be allowed 
as a matter of right and operate to exclude the intervening claim. 
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7. Where you have cause to believe that any “filing” off 
record is not presented in good faith, you will note such cause upon the 
same, and if it be sufficient to warrant rejection, such as a want of proper 
authentication or any palpable defect, you will reject the same, and 
allow an appeal from your ruling according to the regular practice. 
Where such cause is not sufficient to warrant an authoritative ruling 
you will admit the filing subject to investigation, and immediately pro- 
ceed to make proper inquiry into the matter, reporting your action at 
once to this office. | 

Forms of affidavit are hereto appended, and blanks will be furnished 
as soon as they can be prepared. 

You will please give the date of the receipt of this cireular. 


Approved: 
H. M. TELLER, 
| Secretary. 
(Form A.) 
SOLDIER’S DECLARATORY STATEMENT. 
I , of County and State or Territory of , do. solemnly 

















swear that I served for a period of in the Army of the United States during the 
war of the rebellion, and was honorably discharged therefrom, as shown by a state- 
ment of such service herewith, and that I have remained loyal to the government ; 
that I have never made homestead entry or filed a declaratory statement under Sections 
2990 and 2304 of the Revised Statutes; that I have located as a homestead under said 
statute the [describe land], and hereby give notice of my intention to claim and 
enter said tract; that this location is made for my exclnsive use and benefit, for the 
purpose of my actual settlement and cultivation, and not either directly or indirectly 
for the use or benefit of any otherperson. My present post-office address is [give P. 0. ] 
Sworn and subscribed before me this day of , 168. ‘ 
 [ SEAL, ] | 








Nots.—This form may be used where the soldier files his own declaratory state 
ment. 
(For B.) 


SOLDIER'S DECLARATORY STATEMENT. 











I , of County and State or Territory of , do solemnly 
swear that I served for a period of in the Army of the United States during 
the war of the rebellion, and was honorably discharged therefrom, as shown by a 
statement of such service herewith, and that I have remained loyal to the Govern- 
ment; that I have never made homestead entry or tiled a declaratory statement under 
Sections 2290, 2304, or 2309 of the Revised Statutes; that I have appointed, by power: f 
attorney duly executed on the day of: , (or Ido hereby appoint) , of 
County and State of , my true and lawful agent, under Section 2309 afore- 
said, to select for me and in my name, and file my declaratory statement for a home- 
stead right under the aforesaid sections; and I hereby give notice of my intention to 
claim and enter said tract under said statute; that the location herein authorized is 
made for my exclusive use and benefit, for the purpose of my actual settlement and 
cultivation, and not either directly or indirectly for the use or benefit of any other 
person; that my said attorney has no interest, present or prospective, in the prem- 
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ises, and that I have made no arrangement or agreement with him or any other per- 
son for any sale or attempted sale or relinquishment of my claim in any manner or 
for any consideration whatever, and that I have not signed this declaration in blank. 

Sworn and subscribed before me this day of , 188 , and I certify that 
the foregoing declaration was fully filled out before being subscribed or attested. 

[SEAL. ] — | 

By virtue of the foregoing, and of a certain power of attorney therein named, 
duly executed on the day of , and filed herewith, I hereby select the 
asthe homestead claim of , the aforesaid, and do solemnly swear that 
the same is filed in good faith for the purposes therein specified, and that I have no 
interest or authority in the matter, present or prospective, beyond the filing of the 
same as the true and lawful agent of the said , as provided by Section 2309 of 
the Revised Statutes of the United States. 























A i 


; 


| Agent. 
day of ~——, i838 





Sworn and subscribed before me this 
[SEAL. | 


NoTe.—This form may be used where the declaratory statement is filed by an agent 
under Section 2309, Revised Statnte- 


TIMBER-CULTURE CONTESTS. . 
CIRCULAR. 
Commissioner McFarland to registers and receivers December 20, 1882. 


Your attention is called to section 3, of the timber-culture act of June 
14, 1878, which provides : | 

That if at any time after the filing of said affidavit, and prior to the issuing of the 
patent for said land, the claimant shall fail to comply with any of the requirements 
of this act, then and in thatevent such land shall be subject to entry under the home- 
stead laws, or by some other person under the provisions of this act: Provided, That 
the party making claim to said land, either as a homestead settler or under this act, 
shall give, at the time of filing his application, such notice to the original claimant 
_as shall be prescribed by the rules established by the Commissioner of the General 

Land Office, and the rights of the parties shall be determined as in other contested 
Ta8es, - 

On the 14th ultimo the honorable Secretary of the Interior held, in 
Frank Bundy’s appeal, Oberlin, Kans., that this statute restricts con- 
tests against a prior timber-culture entry to one who seeks to enter the 
land covered thereby under the homestead or timber-culture laws, and 
that in the absence of such application there is no right of contest, nor 
does a preference right attach under section 2 of the act of May 14, 
1880. You are therefore directed to dismiss all contest suits now pend- 
ing in your office against timber-culture entries coming within the pur- 
view of said decision, The filing of the application aforesaid is a con- 
dition precedent to the right of contest under said statute, and the party 
so applying must be qualified to make an entry. 
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These instructions are not to apply to entries contested on the ground 
of illegality at inception. (See case of Wallace Benedict v. Frank D. 
Boyer, decided by the honorable Secretary of the Interior, November 22, 
1882, in The Reporter, December number, 1882.) 

Approved : 

H. M. TELLER, 
Secretary. 


TIMBER-CULTURE CONTESTS. 
CIRCULAR. 
Commissioner McFarland to registers and receivers, February 13, 1883. 


By cireular letter of this office dated December 20, 1882, your atten- 
tion was called to the provisions of section 3 of the timber-culture act 
of June 14, 1878, and it was therein announced that on the 14th of 
November, 1882, the honorable Secretary of the Interior held, in Frank 
Bundy’s appeal—Oberlin, Kans.—that said statute restricts contests 
against a prior timber-culture entry to one who seeks to enter the land 
covered thereby under the homestead or timber-culture laws, and that 
in the absence of such application to make entry there is no right of 
contest, nor does a preference right attach under section 2 of the act of 
May 14, 1880. You were therefore directed to dismiss all contest suits 
then pending in your respective offices against timber-culture entries 
coming within the purview of said decision, and informed that the filing 
ot the application aforesaid is a condition precedent to the right of 
- contest under said section 3 of said act of June 14, 1878, and that the 
party so applying must be qualified to make an entry. 

On the 2d instant the honorable Secretary of the Interior, in the case 
of Albert L. Bartlett v. Edwin Dudley—Visalia, Cal.—among other 
things, held as follows: 

Further consideration confirms me in the opinion that the decision in the case of 
Bundy was a correct interpretation of the third section of the act of 1878, as respects 
a contestant, and that itis not inharmonious with the second section of the act of 
1880. Inorder, however, that a contestant whose contest has been or hereafter may 
be dismissed, for failure to file an application to enter the centested tract at the date 
of initiating his contest, may yet have opportunity for entering it, under a valid pro- 
ceeding, I know of no objection to his initiation of anew contest with an application 
to enter the tract ; or that, in such case, in order to the saving of expense and delay, 
the parties may stipulate, in writing, that the testimony formerly taken may be nsed 
in the new contest, with such other testimony as they may see fit to submit. The 
new contest will, of course, be subject to any intervening right initiated prior thereto: 
and, in view of the time which has elapsed since the initiation of the former contest, 
should reeeive your early consideration. 

You will post a copy of this circular in some conspicuous place in 
your respective offices, and, in cases arising, be governed in accordance 
with the above provisions. 

Approved: 

H. AM. TELLER, 
Secretary. 
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TIMBER CULTURE. 
FORMS IN CASES OF CONTEST. 


Many defects and considerable irregularity having heretofore pre- 
vailed in the matter of notices served and affidavits filed in contests 
against timber.culture entries, the following forms have been adopted 
and are the onlyones now in usein contests against this class of entries: 


r4—346. ] 


NOTICE.—TIMBER CULTURE. 





U.S. LAnD OFFICE, 
ss. 

Complaint having been entered at this office by 
for failure to comply with law as to timber-culture entry No. , dated ———, . 
18—, upon the. , section , township , range , in county, 
, with a view to the cancellation of said entry ; contestant alleging that 
, the said parties are hereby summoned to appear at this office on the 
day of -, 188-, at —— o’clock —— m., to respond and furnish testimony concern- 
ing said alleged failure. 





against ——— ——— 






































Nots.—The fact and date of service upon the timber-culture claimant should be 
indorsed on this notice, and publication must be resorted to where personal service 
cannot be had, and that fact is established by an affidavit that, after nsing due dili- 
gence, it has been found impossible to make personal service upon the claimant. 


[4—090. ] 
AFFIDAVITS TO BE FILED BEFORE CONTEST OF TIMBER-CULTURE ENTRY. 


U.S. LAnD OFFICE, , 
—, 18x-. 
Personally appeared before me, of the land office, ——- —— of 
—-— county, State of , who upon his oath says: That he is well acquainted 
with the tract of land embraced in thetimber-culture entry of 
made , 18—, and knows the present condition of the same; also that the 
said ,»" and this the contestant is ready to prove at such time and place 
as may be namerl by the register and receiver for a hearing in said case; and he there- 
fore asks to be allowed to prove said allegations, and that said timber-culture entry, 
No. ——, may be declared canceled and forfeited to the United States—he, the said 
contestant, paying the expenses of such hearing. 














——--- No. ——-— 

















Sworn to and subseribed the day and year above written before 














Also appeared at the same time and place - and , who, 
being duly sworn, depose and say: That they are acquainted with the tract deseribed 
in the within affidavit of , and know from personal observation that 
the statements therein made are true. . : 








Sworn to and subscribed before me this day of , 188-. 














_ ™ Here state that the claimant did not perform certain acts required by law to be 
done during the year or years in which the failure is alleged to have occurred, speci- 
fying said requirements in full, Thus, if the tract be 160 acres and failure during 
the first year after entry be alleged, the affidavit should state that the claimant failed 
to break, or cause to be broken, five acres of the tract claimed, and in asimilar man- 
ner should specify any failure alleged to have occurred in subsequent years. 
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REVISED REGULATIONS RELATIVE. TO SOLDIERS’ AND SAILORS’ AD- 
27 + S¢f DITIONAL HOMESTEAD ENTRIES. 


+ 252 
C avn ene McFarland to registers and receivers, February 13, 1883. 


Section 2306 of the Revised Statutes of the United States, provides 
that any person entitled to make a homestead entry under section 2304 
(providing for the benefit of soldiers and sailors of the late war), who 
had, prior to June 22, 1874, made a homestead entry of less than 160 
acres, may enter an additional quantity of land sufficient to make, with 
the previous entry, 160 acres. 

The right granted by this section, and extended by section 2305 to 
the widow, if unmarried, or otherwise to the minor orphan children by 
proper guardian, is a personal one and is not transferable, nor subject to 
assignment or lien, nor can it be exercised by another. Jt can lawfully 
be exercised only by the soldier or sailor, or by the widow or guardian, 
as the case may be, in his or her own proper person. 

The practice which has hitherto prevailed of certifying the additional 
right as information from the records of this office and permitting the 
entry to be made by an agent or attorney is hereby discontinued. 

The following regulations will hereafter be strictly observed: 

1. The party desiring to make an additional entry, and being entitled 
thereto, must present himself at the land office of the district in which 
the land he wishes to enter is situated, and make his applicxtion in the 
same manner as in case of an original entry. (Form No. 4-008.) 

2. In addition to the usual homestead affidavit the claimant must 
make a special affidavit showing— 

First. His identity as the soldier he represents himself to be, reciting 
his military service, and stating his present residence aud post-office 
address. 

Second. The facts, in detail, respecting his right to make the addi- 
tional entry, and that he has fully complied with the provisions of the 
homestead laws in the matter of residence upon, and cultivation and 
improvement of his original entry, and whether or not he has proved 
up his claim and received a patent for the land. 

Third. That he has not in any manner previously exercised his addi- 
tional right either by entry or application, or by sale, transfer, or power 
of attorney, but that the same remains in him unimpaired. 

3. The foregoing affidavits must be sworn to and subscribed in the 
presence of the register or receiver. This rule must be strictly adhered 
to in order to avoid false personation; and applications and affidavits 
presented to the register and receiver with signatures attached will not 
be received. Department circulars of May 17, 1877, and September 1, 
1879, are modified accordingly. 
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4, These rules will not be deemed to apply to cases where the addi- 
tional right has heretofore been certified by this oftice, nor to cases 
now pending, or which may be filed in this office prior to March 16, 
1883, - 

Approved. 

HH. M. TELLER, | 
Secretary. — 


LANDS IN ALABAMA—COAL AND IEON. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., April 9, 1883. 


GENTLEMEN: The act of March 3, 1883 (copy herewith), enacts that 
all public lands within the State of Alabama, whether mineral or other- 
wise, Shall be subject to disposal only as agricultural lands; provided, 
that all Jands which have heretofore been reported as containing coal 
and iron shall first be offered at public sale, and, further, that any bona 
jide entry under the provisions of the homestead law of lands within 
said State heretofore made may be patented without reference to the act. 
of May 10, 1872, in cases where the persons making application for such 
patents have in all other respects pa with the homestead law re- 
lating thereto. 

In order to carry out the provisions of said act, it will be necessary 
to prepare a list of all public lands heretofore reported as mineral that. 
have not been entered, and have them offered by President’s proclama- 
tion. In the mean time you will be careful not to allow an entry to be 
made for any lands, lists of which were transmitted to your office Octo- 
ber 23, 1879, nor of other tracts that have been since investigated and 
reported as valuable for minerals, a list of which I inclose herewith. 

All existing bona fide entries, under the homestead laws, may be per- 
fected regardless of the mineral character of the land, in accordance 
with rules and regulations governing the same. | 

Any contest pending before you where the only allegation is the min- 
eral character of the land must be dismissed. 

The law requires the offering to embrace all lands heretofore re- 
ported as containing coal or iron which remain undisposed of by entry 
or sale. 

Entries, whether by cash or location, already allowed and reported. 
to this office will be examined and disposed of upon their merits with- 
out reference to the question of mineral. 


Yery respectfully, 
| , N. C. McoFARLAND, 


To DistRicT LAND OFFICERS, Commisstoner. 
Montgomery and Hunisville, Ala. 
Approved. 
H. M. TELLER, 
Secretary. 
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AN ACT to exclude public lands in Alabama from the operation of the laws relating 
to mineral lands. 


Be it enacted by the Senate and House of Representatives of the United States of America 
an Congress assembled, That within the State of Alabama all public lands, whether - 
mineral or otherwise, shall be subject to disposal only as agricultural lands: Provided, 
however, That all lands which have heretofore been reported to the General Land 
Office as containing coal and iron shall first be offered at public sale: And provided 
further, That any bona fide entry under the provisions of the homestead law of lands 
within said State heretofore made may be patented without reference to an act ap- 
proved May tenth, eighteen hundred and seventy-two, entitled ‘‘An act to promote 
the development of the mining resources of the United States,” in cases where the 
‘persons making application for such patents have in all other respects complied with 
the homestead law relating thereto. 

Approved March 3, 1883. 


CIRCULAR INSTRUCTIONS RELATIVE TO ENTRIES UNDER THE HOME- 
STEAD, PRE-EMPTION, AND TIMBER CULTURE LAWS. 


Commissioner McFarland to registers and receivers, March 20, 1883. 


You are instructed to deliver to applicants for land under the home- 
stead, pre-emption, or timber culture acts, a copy of this circular, and 
to especially call the attention of the applicant to the requirements of 
the law under which the application is made. 


RESIDENCE OF APPLICANT. 


1. The applicant must in every case state in his application his place 
of actual residence, and the post-office address to which notices of contest 
or other proceedings relative to his entry shall-be sent. 


SECOND FILINGS AND ENTRIES. 


2, A party making a legal filing or entry under any one of the fore- 
going acts exhausts his right under that act and cannot thereafter make 
another filing or entry under said act. 


ALTERATIONS IN APPLICATIONS. 


3. Applications to amend filings or entries should be filed with ‘the 
register and receiver and by them transmitted for the consideration of 
this office. Registers and receivers will not change an entry or filing 
so as to describe another tract or change a date after the same has 


heen recorded. 
RELINQUISHMENTS, 


4, Entries and filings made for the purpose of holding the land for 
speculation and the sale of relinquishments are illegal and fraudulent, 
and every effort in the power of the government will be exerted to pre- 
vent such frauds and to detect and punish the perpetrators. 
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5. The first section of the act of May 14, 1880, provides that when a 
pre-emption, homestead, or timber-culture claimant shall file a written 
relinquishment of his claim in the land office, the land covered by such 
claim shall be held as open to settlement and entry without further ac- 
tion on the part of the Commissioner of the General Land Office. 

G. This act refers to bona fide relinquishments of bona fide entries. 
An entry fraudulent in its inception is not an entry capable of being re- 
linquished. It is an entry to be canceled upon a proper showing of the 
facts and circumstances of the case, whereupon the land will become 
subject to proper entry by the first legal applicant. | 

7. Purchasers of relinquishments of fraudulent filings or entries 
should understand that they purchase at their own risk, so far as the 
United States is concerned, and must seek their own remedies under 
local laws against those who, by imposing such relinquishments upon 
them have obtained their money without valuable consideration. 


SETTLERS ON UNSURVEYED LANDS. 


S. Homestead and pre-emption settlers on unsurveyed lands are al- 
lowed three months after the filing of the township plat of survey within 
which to put their claims on record. Accordingly no party will be per- 
mitted to make final pr oof in any case until after the expiration of said 
three months, 

THE HOMESTEAD LAWS. 


9. Llomestead entries can be made for not more bs one-quarter 
sectiou, or 160 acres of land. 

10. The land-office fees and commissions, payable when application ts 
made, are as follows: 

In Alabama, Arkansas, Dakota, Florida, Iowa, Kansas, Louisiana, 
Michigan, Minnesota, Mississippi, Missouri, Nebraska, and Wisconsin— 


Land at $2.50 per acre. Land at $1.25 ner acre. 
Por 160 Beres oc. cod co dic Sisn dence $18 00 | For 160 acres...............-..2-- $14 00 
For 80 acres........-.--...------ 9 00 | For 80 acres..-.......-..seee---- 7 00 
Bor 40 ACTOS. cc. oos cccuws cccecs ces 7 00 | For 40 acres........---....---.-- - 6 00 


In Arizona, California, Colorado, Idaho, Montana, Nevada, New 
Mexico, Oregon, Utah, Washington, and Wyoming— 


Land at $2.50 per acre. Land at $1.25 per acre. 


For 160 azres...........-.2. Suse $22 00 | For 160 acres.............22..... $16 00 
For 80 acres........ csence eee nace 11 00 | For 80 acres...........-.....---. 8 00 
For 40 acres.........-..-..--..-- 8 00 | For 40 acres... .--c2e ene nne ence 6 50 


11. When a person desires to enter a tract of land upon which he 
has not established a residence and made improvements, he must appear 
personally at the district land office and present his application, and 
must make the required affidavits before the register or receiver. 

20309—VvoL 1——42 
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12. He must then establish his actual residence (in a house) upon 
the land within six months from date of entry, and must reside upon 
the land continuously for the period prescribed by law. 

13. In the case of a single person the actual residence must be estab- 
lished within the same time, and must be continuously and actually 
maintained for the same period. 

14. The homestead affidavit can be made before the clerk of the 
county court only in cases where the family of the applicant, or some 
members thereof, is actually residing on the land which he desires to 
enter, and on which he has made dona fide improvement and settle- 
ment, and when he is prevented by reason of distance, bodily infirmity, 
or other good cause, from personal attendance at the district land 
office. 

15. In such cases the applicant must sata in a sanplenental affidavit 
the facts of such settlements, improvement, and residence; what acts 
of settlement have been performed, ard when made; the nanaie, extent, 
and valueof the improvements; what member or members of his family 
are residing on the land, and the length of time such residence has 
been maintained, and the cause, specifically, why the applicant cannot 
appear at the local office. 

16. A false oath taken before a clerk of a court is perjury, the same 
as if taken before the register or receiver. 

17. The period of actual inhabitancy, improvement, and cultivation 


- required under the homestead law is five years. 


18. In case of the death of a homestead party, before making final 
proof, the widow succeeds to the homestead right. 

19. In case of the death of both father and mother the right and fee 
inure to the minor children, if any. 

20. A homestead right cannot be devised away from the widow or 


minor children. | 
SOLDIERS’ HOMESTEADS. 


21. A union soldier or sailor of the late war is entitled to a deduction 
from the five years of the length of time (not exceeding four years) of 
his military service. But the soldier (or his widow, as the case may 
be), must actually reside on the land atleast one year before final proof 
can be made. 

22. In case of the death of a soldier, and the death or remarriage 
of the widow, the minor children of the soldier, by a duly appointed 
guardian, are entitled to the privileges of the father. | 

23. Neither the guardian nor the minor children are required to re- 
side upon the land, but the same must be cultivated and improved for 
the period of Hime during which the father see have been required 
to reside upon the tract. 

24. The soldier may file a declaratory statement for a tract of land 
which he intends to enter under the homestead laws. The fee is $2, 
except in the Pacific States and Territories, where the fee is $3. 
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25. This statement may be filed either personally or by an agent, and 
the soldier is thereafter allowed six months within which to make his 
entry and commence his settlement and improvement. 

26. The entry can be made only by the soldier in person at the local 
land office, and he must commence his settlement on the land within 
six months after his filing, and must continue to reside on the land and 
cultivate it for such period as, added to his military service, will make 
five years. But he must actually reside upon the land at least one 
year whatever may have been the period of his military service. 

27. Hntries cannot be made for a soldier by an agent or attorney. 

28. After a declaratory statement has once been filed, whether by an 
agent or otherwise, the soldier cannot file again. His rights are ex- 
hausted by the first filing, and if he does not within six months make 
his personal entry at the land office and commence his settlement as. 
required by law he obtains no right to the land. 

29. A soldier’s homestead declaratory statement for a tract of land © 
does not prevent anybody else from making an entry of the same land, 
subject to such right as the soldier may acquire by virtue of an actual 
residence on the land and full compliance with law. If the soldierdoes 
not establish his residence on the tract as required the next comer may 
take the lard. 

30. Soldiers are not entitled to land, nor to bounty land warrants, 
for theirmilitary service in the late war, nor can title to land be obtained 
for them by agents or attorneys. AJ] representations to the contrary 
are false, and soldiers and sailors are warned against imposition by 
parties who offer to locate land for them, or to sell their rights. 


FINAL PROOF. 


31. A settler desiring to make final proof must file with the register 
of the proper land office a written notice, in the prescribed form, of his 
intention to do so, which notice will be published by the register in a 
_ newspaper to be by him designated as nearest the land, once a week for 
six weeks, at the applicant’s expense. 

32. Applicants should commence to make their proofs in sufficient 
time so that the same may be completed and filed in the local office 
within the statutory period of seven years from date of entry. 

33. The final affidavits and proof should be made before the register 
or receiver, but may be made before the judge, or in his absence before 
the clerk, of a court of record in the county and State, district, or Ter- 
ritory, in which the land is situated. If in an unorganized county the 
proof may be made iu a similar manner in any adjacent county in the 
same State or Territory. 

34, When proof is made before the county officers mentioned the 
Saine must be transmitted by the judge or clerk of the court to the 
register and receiver, together with the same fees and commissions that 
the land officers would have been entitled to receive if the proof had 
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been made before them and the testimony reduced to writing by them. 
35. The land office commissions, payable at time of making final proof, 
are as follows: 
In Alabama, Arkansas, Dakota, Florida, Iowa, Kansas, Louisiana, 
Michigan, Minnesota, Mississippi, Missouri, Nebraska, and Wisconsin— 


Land at $2.50 per acre. Land at $1.25 per acre. 
For 160 86768 soscessscessuicwe cada $8 00 | For 160 acres.........2--.--eeenee #4 00 
Por 80 @CTeS sccc.c seen tacdee ccucce 4 00 | For 50 acres....-- ee mn 2 00 
For 40 acres....-. -22- eeones ce eeee ~. 00) Por 4d) ares secs cevecues aseeeedx 1 00 


In Arizona, California, Colorado, Idaho, Montana, Nevada, New 
Mexico, Oregon, Utah, Washington, and Wyoming— | 
Land at $2.50 per aere. Land at $1.25 per acre. 


2 


For 160 acres....-...---. «e+ ade $12 0C “For 160 acres....-.-ssceesceeeeeee $6 00 
For 80 acres...--.....----0.----- 6:00: | Por eo Acres suas eescxcesesece cscs 3 00 
For 40 acresicxe 2 coentncsctccaces 3 00 | For 40 acres.... .. 200 cecnce cucces 1 50 


o6, The fees for reducing testimony to writing in making final proof 
are, in the former States, 15 cents, and in the latter States and Terri- 
tories, 224 cents for each 100 words. No other land office fees than those 
stated in this circular are payable or allowable in homestead cases. 


COMMUTED HOMESTEADS. 


ov. Homestead entries can be commuted to cash only after actual in- 
habitancy of the land by the homestead party, and his improvement and 
cultivation of it for a period of not less than six months. 

38 A person who commutes a homestead entry cannot move from the 
tract and settle upon other public Jand in the same State or Territory 
as a pre-emptor. | 

39. Proof of settlement and cultivation for the prescribed period is 
to be made in the same manner as in pre-emption cases. 

40. A person commuting a homestead entry when he has not actually 
resided upon the land and improved and cultivated it as required by 
law, forfeits all right to the land and to the purchase money paid, and 
in addition thereto renders himself liable to criminal prosecution. 


THE PRE-EMPTION LAW. 


41, The qualifications required of a pre-emptor are that he (or she) 
shall be a citizen of the United States (or have declared an intention 
to become such); over 21 years of age or the head of a family; an actual 
inhabitant of the tract claimed; and not be the proprietor of 320 acres 
of land in any State or Territory. 

42, A person who has removed from land of his own to reside on 
public land in the same State or Territory, or who has previously exer- 
cised his pre-emption right, is not a qualified pre-emptor. 
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43, Lands included in any reservation, or within the limits of an in- 
corporated town, or selected as the site of a city or town, or actually 
settled and occupied for purposes of trade and business and not for 
agriculture, or on which there are any known salines or minerals, are 
not subject to pre-emption. 

44. If the land is surveyed, but has not been ‘‘offered,” the declara- 
tory statement must be filed within three months from date of settle- 
ment. If upon “offered” land, the filing must be made within thirty 
days. 7 

45. If the land is unsurveyed at the time of settlement, the declara- | 
tory statement must be filed within three months after the date of filing | 
the township plat in the local office. 

46, Failure to file a declaratory statement within the time prescribed 
makes the land liable to the claim of an adverse settler who does file 
notice of his intention at the proper time. / 

47. The land office fee for filing a declaratory statement is $2 except 
in the Pacific States and Territories, where the fee is $3. 

48. A pre-emption filing can be made only by an actual settler on the 
land. A filing without settlement is illegal, and no rights are payee 
thereby. — 

49, The existence of a pre-emption filing on a tract of land ‘ioant not 
prevent another filing to be made of the same land, subject to any valid 
rights acquired by virtue of the former filing and actual settlement, if 
any. 

50. On offered lands proof and payment must be made within twelve — 
months from date of settlement. 

51. If the land is unoffered, proof and payment may be made within 
thirty-three months from date of settlement. 

52. A failure to make proof and payment as prescribed by law, ren- 
ders the land subject to appropriation by the first legal applicant. 

53. The requirements of actual inhabitancy and improvement must 
be observed as strictly under the pre-emption Iaw as under the home- 
stead law. 

54. Failure to inhabit and improve the land in good faith, as required 
by law, renders the claim subject to contest and the entry to investiga- 
tion and cancellation. 

55. Final proof in pre-emption cases must be made to the satisfaction 
of the register and receiver, whose decision, as in other cases, is subject 
to examination and review by this office. 

56. Publication of notice to make proof is required as in homestead 
cases. | 
57. The final affidavit must be made before the register or receiver, 
or before the clerk of a court of record in the county and State or Terri- 
tory where the land is situated. Ifin an unorganized county the proof 
may be made in a similar manner in any adjacent county in the same 
State or Territory. : 
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58. The pre-emptor is required to make oath that he has not previ- 
- ously exercised his pre-emption right; that he is not the owner of 320 
acres of land; that he has not settled upon and improved the land to 
sell the same on speculation, but in good faith to appropriate it to his 
own exclusive use; that he has not made any contract.or agreement, 
directly or indirectly, in any way or manner, with any person whomso- 
ever, by which the title he may acquire from the United States, shall 
inure in whole or in part to the benefit of any person except himself. 
59, Any person swearing falsely forfeits all right to the land and to the 
purchase money paid, besides being liable to prosecution under the crim- 
inal laws of the United States. 


THE TIMBER CULTURE ACT. 


60, A timber culture applicant is required to make oath that his entry 
_is made for the cultivation of timber and for his own exclusive use and 
benefit; that he makes the application in good faith and nct for the 
purpose of speculation, nor directly or indirectly for the use or benefit 
of any other person or persons whomsoever; and that he intends to 
hold and cultivate the land and to wholly Soaps with the provisions 
of the act. 

61. Claimants under the timber culture act will be held to astrict com- 
pliance with the terms and conditions of the law. 

62. Not more than one-quarter of any section can be entered under 
this act. 

63. Where 160 acres are taken, at least five acres must be plowed 
within one year from date of entry. The following, or second year, said 
five acres must be actually cnltivated to crop or otherwise, and another 
five acres must be plowed. The third year the first five acres must be 
planted to trees, tree seeds, or cuttings, and the second five acres actu- 
ally cultivated to crop or otherwise. The fourth year the second five 
acres must be planted to trees, tree seeds, or cuttings, making, at the 
end of the fourth year, ten acres thus planted to trees. 

64. Perfect good faith must at all times be shown by claimants. 
Trees must not only be planted, but they must be protected and culti- 
vated in such manner as to promote their growth. 

65. Final proof may be made at the expiration of eight years from 
date of entry. It must be shown that for the said eight years the trees 
have been planted, protected, and cultivated.as aforesaid; that not less 
than 2,700 trees were planted on each of the ten acres, and that at the 
time of making proof there are growing at least six hundred and Reventy 
five (675) living thrifty trees to each acre. 

. 66. Where less than one quarter section of land is entered, the same 
proportionate amount of plowing, planting, and cultivating of trees 
must be done as required in entries of 160 acres. 

67. If the trees, seeds, or cuttings are destroyed in any one year they 
maust be replanted. A party will not be released from a continued at- 
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tempt to promote the actual growth of timber or forest trees. <A failure 
in this respect will subject the entry to cancellation. 

68. Only an applicant for the land under the timber culture or home- 
stead laws can institute a contest under the third section of the act of 
1878. 

69. Contestants have a preference right of thirty days after concen 
tion in which to make entry of the land. 

70. The government will at any period, upon proper application to 
contest, or upon its own information, investigate alleged fraudulent or 
illegal timber culture entries, or alleged failure to comply with the law 
after entry, and such entries will be canceled upon sufficient proof either 
of illegality or failure to comply with the law. 

71. The land office fee for an entry of more than 80 acres is $14; for 
80 acres or less, $9. . 


CAUTION TGQ APPLICANTS. 


Persons making filings or entries under the homestead, pre-emption, 
or timber culture acts are cautioned that the laws authorize entries to 
_be made only for the use and. benefit of the party making the same, and 
that entries or filings are not allowed by law to be made for the benefit 
of others nor for speculation, but all entries must be made in good faith 
and the requirements of law must be honestly and faithfully complied 
with. 

Approved. 

H. M. TELLER, 
_ Secretary. 


{Revised Statutes of the United States. ] 


' SEc. 2246. The register or receiver is authorized, and it shall be their duty to ad- 
minister any oath required by law or the instructions of the General Land Office, in 
connection with the entry or purchase of any tract of the public lands; but he shall 
not charge or receive, directly or indirectly, any compensation for administering such 
oath. 

SEC, 5392, Every person who, having taken an bath before a competent tribunal, 
officer, or person, in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, depose, or certify truly, or that any 
written testimony, declaration, deposition, or certificate by him subscribed is true, 
willfully and. contrary to such oath states or subscribes any material matter which 
he does not believe to be true is guilty of perjury, and shall be punished by a fine 
of not more than two thousand dollars, and by imprisonment at hard labor not 
more than five years; and shall, moreover, thereafter be incapable of giving testi- 
mony in any court of the United States until such time as the judgment against him 
is reversed. . 

Src, 5393. Every person who procures another to commit any perjury is guilty of 
subornation of perjury, and punishable as in the preceding section prescribed. — 

Sec. 5440, If two or more persons conspire either to commit any offense against the 
United States or to defrand the United States in any manner or for any purpose, and 
One or more of such parties do any act to affect the object of the conspiracy, all the 
parties to such conspiracy shall be liable to a penalty of not less than one thousand 
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dollars and not more than ten thousand dollars, and to imprisonment not more than 
two years. 

Src. 5479. If any person shall falsely make, alter, forge, or counterfeit, or cause or 
procure to be falsely made, altered, forged, or counterfeited, or willingly aid or assist 
in the false making, altering, forging, or counterfeiting, any boud, bid, proposal, 
guarantee, security, official bond, public record, affidavit, or other writing for the purpose 
of defrauding the United States, or shall utter or publish as true, or cause to be ut- 
tered or published as true, any such false, forged, altered or counterfeited bond, bid, 
proposal, guarantee, security, official bond, public record, affidavit, or other writing for 
the purpose of defrauding the United States, knowing the same to be false, forged, 
altered, or counterfeited, or shall transmit to, or present at, or cause or proeure to be trans- 
mitted to, or presented at, the office of any officer of the United States any such false, forged, 
altered, or counterfeited bond, bid, proposal, guarantee, security, official bond, public 
record, affidavit, or other writing, knowing the same to be false, forged, altered or coun- 
terfeited for the purpose of defrauding the United States, shall be punishable by a fine 
of not more than one thousand dollars, or by imprisonment at hard labor for not more 
than ten years, or by both such punishments. 


UNITED STATES LAND OFFICES. 





ALABAMA: Dak. TER.—Cont’d:! MICHIGAN: NEBRASKA~—Cont'd: 
Huntsville, Watertown. Detroit. Valentine. 
Montgomery. Fargo. Kast Saginaw. McCook. 

ARKANSAS: Yankton. Reed City. NEVADA: 

Little Rock. Bismarck. Marquette. Carson City. 
Camden. Deadwood. MINNESOTA: eureka. 
Harrison. Aberdeen. Taylor’s Falls. |New Mexico TER.: 
Dardanelle. Grand Forks. Saint Cloud. Sauta Fé. 

AR1zONA TER.: Huron. Duluth. Las Cruces. 
Prescott. Creelsburgh. Fergus Falls. OREGON: 

Tucson. FLORIDA: Worth.ngton. Oregon City. 

CALIFORNIA: Gainesville. Tracy. Roseburg. 

San Francisco. IDAHO TER.: Benson. Le Graud.. 
Marysville. Boisé City. Crookston. Lakeview. 
Humboldt. Lewiston. Redwood Falls. The Dalles. 
Stockton. Oxford. MISSISSIPPI: UTAH TER.: 
Visalia, Hailey. Jackson. Salt Lake City. 
Sacramento. JOWA: MISSOURI: WASHINGTON TER.: 
Los Angeles. Des Moines. Boonville. Olympia. 
Shasta. KANSAS: Trontou. _ Vancouver. 
Susanville. Topeka. Springfield. Walla Walla. 
Bodie. Saline. MONTANA TER.: Spokane Falls. 

COLORADO: Independence. Miles City. Yakima. 

* Denver City. Wichita. Helena. WISCONSIN : 
Leadville. irwin, Bozeman. Menasha. 
Central City. Concordia. | NEBRASKA: Falls of St.Croix. 
Pueblo. | Larned. Neligh. Wausau. 

Del Norte. Wa-Keeny. Beatrice. La Crosse. 
Lake City. Oberlin. Lincoln, Bayfield. 
Gunnison. Garden City. Niobrara, Eau Claire. 
Durango. LOUISIANA: Grand Island. WYOMING TER.: 

DAKOTA TER.: New Orleans. North Platte. Cheyenne. 
Mitchell. Natchitoches. Bloomington. Kvanston. 





Note.—By act of July 3], 1876, the land offices in Ohio, Indiana, and Illinois were 
abolished; and by act of March 3, 1877, the vacant traets of public land iu Ohio, In- 
diana, and Illinois are made subject to entry and location at the General Land Office, 


Washipgton, D.C, 
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DEPOSIT FOR SURVEYS. 
CIRCULAR. 
Commissioner McFarland to surveyors-general, September 5, 1881. 


In order to prevent as far as possible the perpetration of frauds and 
fraudulent surveys, which have already assumed alarming proportions 
under the system of deposits by individuals, it is hereby ordered : 

J. The surveyors-general shall exercise the most searching scrutiny 
into the statements of applicants for survey, to satisfy themselves oi the 
truth thereof, and unless found to be bona fide in every respect they shall 
not accept such applications nor furnish the estimates requested. 

II. Believing that in a great many instances applications for survey, 
particularly in sections of country unfit for settlement, have been pro- 
cured or invited at the instance of deputy surveyors seeking contracts, 
you are instructed that such proceedings on the part of deputy survey- 
ors are unlawful, and that contracts thus unlawfully procured will not 
be recognized as valid. The surveyor-general must minutely examine 
into all applications for surveys under the deposit system. If he is 
satisfied that the deputy has acted in the manner described, the com- 
mission of such deputy shall be forthwith revoked, and the surveyor-gen- 
eral shail report all the facts, with his findings in the case, to this office. 
Upon approval thereof such deputy shall be deemed unfit to exercise 
the functions of a deputy surveyor, and the approval of a finding 
against a deputy will be communicated by this office to each surveyor- 
general for his information and guidance; and any surveyor-general 
who shall fail to report such deputy, or who shall employ any deputy 
so barred, will be open to charges to be preferred by the Commissioner 
of the General Land Office to the Secretary of the Interior. 

III. Surveyors-general are required to exercise the utmost care and 
vigilance to prevent frauds and irregularities of any kind regarding sur- 
veys under the system of deposits by individuals, as also of surveys’ 
made under any other appropriation of moneys by Congress, whether 
general or special, and they will report each and every fact that may 
come to their knowledge of any attempted fraud, by whomsoever made, 
with all obtainable particulars, to this office for consideration and action, 

IV. The plates and field-notes of surveys under the system of deposits 
by individuals, as returned to this office, do not usually show the settle- 
ments and improvements of the settlers at whose instance the surveys 
are ostensibly made. In @ majority of instances the location of the set- 
tler, whether bona jide or otherwise, is entirely omitted, while the im- 
provements, if any, are never noted. In order, therefore, to still further 
check the abuses and dishonest practices to which this system of sur- 
veys has become subject, the attention of surveyors-general and deputy 
surveyors is specially directed to the requirements of pages 18 and 19 
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of the Manual of Surveys, and pages 43 and 44 of the Instructions of 
the Commissioner of the General Land Office, dated May 3, 1881. The 
requirements therein contained must be strictly adhered to, and sur- 
veyors-general are required and enjoined to see to it that their deputies 
comply therewith. 

V. Surveyors-general are directed to instruct their deputies that they 
- must designate in the field-notes and plats of their surveys the location 
of each and every settlement within a township surveyed under the 
deposit system, whether it be permanent in character or not together 
with the names of such settlers and their improvements, if any. Cattle 
corrals are not considered as constituting improvements. 

VI. When no settlers are found within a township surveyed under 
the system of individual deposits, the field notes of survey must distinctly 
and unequivocally state that fact, and any omission so to describe and 
designate the settlements and their surrounding improvements, or the 
absence of one or both in the field-notes and plat, will be deemed a suffi- 
cient cause toinfer fraud, and the accounts of the deputy will be sus. 
pended until such omission shall have been supplied to both plat and 
field-notes. A suspension:of .the-commission of the deputy will in the 
mean time take place, and all the facts will be reported to this office for 
consideration and action. | 

Vil. Surveyors-general are directed to make known to their several 
deputies the provisions and nature of this order, and will be held 
strictly accountable for its faithful execution. Ignorance of the terms 
of this order will not be held an excuse for failure to comply therewith 
by deputies. 

VIII. This order will be observed by deputies now in the field, and 
surveyors-general are directed to so inform them with the least practi- 
cable delay. 

IX, Surveyors-general are reminded of the important trust confided 
to them, and are instructed to exercise their whole authority. to secure 
correct and honest surveys and returns by their deputies. 

X. This order will take effect from and after the receipt of the same, 
and its receipt will.be nee pone Nees by coor ‘surveyor- 
general. Z 

XI. In every case of a contract neretotans ere) hie the sur- 
veyor-general has reason to believe was fraudulently procured, such 
contract and the accounts thereunder must be immediately suspended 
and the facts reported to this office. 

Approved : 

A. BELL, 
Acting Secretary. 
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FORM OF APPLICATION FOR SURVEYS ON DEPOSIT. 


INSTRUCTIONS TO SURVEYORS: GENERALS REGARDING. WITH BLANK 
| FORMS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., Januari y 20, 1882, 


To UNITED STATES SURVEYORS-GENERAL: 


Owing to the great diversity in forms of application used in the sev- 
eral surveying districts by applicants for surveys under the system of 
special deposits, from the date of receipt hereof by you the following 
blank form will be used exclusively, and the several requirements 
therein contained will be insisted upon before furnishing estimates of 
moneys to be deposited, as contemplated by sections 2401 and 2402, 
Revised Statutes. | 

Any failure to comply strictly with the foregoing will subject the 
application to rejection by this office. | 


N. ©. McFARLAND, 





Commissioner. 
Approved : 
S. J. KIRKWOOD, 
Secretary. 
JANUARY 28, 1882. 
APPLICATION FOR SURVEY. 
To THE UNITED STATES SURVEYOR-GENERAL 
I, the undersigned settler-upon unsurveyed land, believed to be in township ——, 


range ——, —— principal meridian, State or Territory of , 2 citizen of 
the United States and entitled to enter land under the Jaws thereof, do hereby apply 
for an estimate of the cost of field and office work in the survey of the above-named 
township, or so much thereof as can by law be surveyed under the provisions of sec- 
tion 2401 of the Revised Statutes of the United States, and in compliance with the 
regulations established and prescribed by the Hon. Commissioner of the General 
Land Office. And Ido solemnly swear (or affirm) that Iam an actual and bona fide 
settler upon said unsurveyed land of the United States, which, as near as I can ascer- 
tain, will be township —~—, range ——, —— principal meridian; that I make this 
application in good faith, and intend to make the deposit required for survey, as pro- 
vided in sections 2401, 2402, 2403, of the Revised Statutes of the United States, and 
to perfect the title under the * laws to my claim, situated in approximate sec- 
tion No. of the above-named unsurveyed township; that I know the greater 
portion of said township is not known to be mineral, but is agricultural (timber or 
grazing land), and so fur as I know is not reserved by the government. 














* Here insert the character of claim, whether pre-emption, homestead, or other. 
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And I further swear (or affirm) that my improvements consist of 
I estimate their money value at $ 


, and that 
, and that I settled on said land in good faith 
































__—, 18—. 
3 
Signature of Applicant. 
Post- Office. 
County. 
State or Territory. 
STATE OR TERRITORY OF 7 
County of » 88° 

Subscribed by the above-named person, and sworn to before me this —— day of 

, 18—. 
[ SEAL. ] 








a) 
* Notary Public.. 
AFFIDAVIT OF WITNESSES. 




















é, and. , of County, State or Territory of ; 
do solemnly swear (or affirm) that we are well acquainted with , who 
signed the above application for the survey of township —-—, range ——, principal 
meridian, and know the statements therein made to be true; and further that we are 
not interested in said application or survey. 

Signatures of witnesses: 




















Post-Office. 
County. 7 
State or Territory. 
STATE OR TERRITORY OF ; 
County of » 88: 





Subscribed by the above-named persons, competent witnesses, and sworn to before 
me this —— day of , 18—. . 


[SEAL. | . ‘ 


; 
a *Notary Public. 
[On the back.] : 

















Application of , township ——, range ——, —— P. M. 

Settler's application for survey under Sec. 2401, Revised Statutes of the United | 
States. ) | / 

Filed —— day of , 18—. 




















Approved the -—— day of , 18—. 
y. 
Surveyor-General. 
for ——_ 
Deposit required : | 
FOr BUTVOY .. 2-2-2 2 e ee eae ee cece ce eee teem ne cece ee sneees tecceesccens Gama 
Office work and OXPeMses ...2 20. cccene none nce nc cece cure emoe cacene ccue ——— 
Certificates of deposit Nos, ——- ——, dated ——- day of - , 18—. 





. Included in contract No. ——, dated —— day of , 18—. 








3 
U.S. Deputy Surveyor. 


*Or other official having a seal. 
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BONDS OF UNITED STATES DEPUTY SURVEYORS. 
INSTRUCTIONS TO SURVEYORS-GENERAL, FORM, ETC. . 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 16, 1882. 








; 7 : 
United States Surveyor-General, : 

Sire: Inclosed herewith please find one blank copy of United States 
deputy surveyor’s bond, six copies of instructions for properly executing 
the accompanying bond, and four copies of blank form of affidavit of 
sureties, for your information and government in the future when for- 
warding bonds of United States deputy surveyors and United States 
deputy mineral surveyors for the approval of this office. 

The eighth paragraph is not applicable to deputy surveyors’ bonds, 
inasmuch as section 2230, United States Revised Statutes, controls, and 
your present practice in this respect will continue. 

Said section 2230, Revised Statutes, also provides that the sufficiency 
of the sureties to the bonds shall be approved and certified by the 
proper surveyor-general, and hence the twelfth paragraph will noé con- 
trol you. 

In.all other respects said instructions must be carefully complied 
with, and any omission or departure therefrom will subject the bonds 
to rejection by this office. 

Contracts made under bonds heretofore accepted by this office, the 
amount of which is largely mn excess of contracts already approved, if 
otherwise regular, will be approved under such bond. 

New bonds will be made out in accordance with the accompanying ° 
instructions and directions. | 

Please acknowledge the receipt of this letter and the accompanying 
documents. 

Very respectfully, 





N. C. McFARLAND, 
Commissioner. 


INSTRUCTIONS REFERRED TO IN ABOVE CIRCULAR FOR PROPERLY EXECUTING THE 
ACCOMPANYING BOND. 


First. The bond and oath of office must be dated. 

Second. There must be not less than two sureties. | 

Third. The full name of the principal and each of his sureties should be written 
in the body of the bond and so signed to the bond. Where priucipal or surety has 
more than one Christian name, the one by which he is generally known will be suf- 
ficient. The place of residence of each surety must be designated in the body of the 
instrument. | 

Fourth. There must be a seal of wax or wafer, or other adhesive substance, at- 
tached to each signature. The printed word “seal” or a scroll is not sufficient. 


-¢ 
ed 
=i 
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Fifth. The signature of the principal and of each of the sureties must be made in 
the presence of two persons, who must sign their names as witnesses, stating their 
present residence; and it must appear for whom each witness signs. 

Sixth. Each surety must make and sign an affidavit in accordance with the ac- 
companying form. 

Seventh. It is required that the sureties shall state under oath the nature of the 
property which they offer as security, that is, whether real or persoual, describing 
each class of property specifically as indicated in the form of affidavit inclosed. It 
must be made to appear that the property offered is } available upon execution or the 
bond will be rejected. 

Eighth. The several sums in which the sureties justify must aggregate at least 
double the penalty of the bond. 

Ninth. The acknowledgments and oaths called for may be made before any officer 
duly qualified by the local laws of the place where the bond is executed. An affirm- 
ation in judicial form will be accepted instead of an oath, | 

Tenth. Whenever the officer before whom auy of the acknowledgments are made 
or oaths taken has au official seal he should use it. There should be a separate and 
distinct impression of the official seal for each acknowledgment or oath. 

Eleventh. Whenever any acknowledgment is made or oath taken before any oftieer 
not a clerk of a court of record, the official character and standing of such officer, 
whether notary public, justice of the peace, United States commissioner, or other 
officer qualified to administer oaths, should be evidenced by the formal certificate of 
the clerk of the proper court of record or other competent authority. 

Twelfth. The sufficiency of sureties must be certified by-the United States district 
judge or attorney. 

Thirteenth. Sureties must not be bonded officers of the United States. 

Care should be taken that no erasures or mutilations of any kind be made, and, if 
made, all such must be stated and certified before signing. 


————— 


‘ 2 ¢ 


CORRECTING DUPLICATE PLATS. 


INSTRUCTIONS TO SURVEYORS- GENERAL—DIAGRAMS How To BE 
MADE, ETC. 


DEPARIMENT OF THE INTERIOR, 
GENERAL LAND OLFICE, 
Washington, D. C., March 19, 1883. 








9 
United States Surveyor-General, ¢ 

Sir: The practice of correcting the duplicate plats in this office from 
authenticated diagrams forwarded by surveyors-general has been dis- 
continued, and in future all such diagrams will be attached to the town- 
ship plats instead of nee transferred thereon as has heretofore been 
done. 

With a view to convenience in binding the diagrams of amendments 
with the plats, I have to direct that all such diagrams which may be 
found necessary, including those ordered by this office, be made upon 
substantial white paper of the size of the regular township plats. 


Very respectfully, N. C. McoFARLAND 
° ° . ; 3 


Commissioner. 
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RESTORATION OF LOST CORNERS. 
SYNOPSIS OF ACTS OF CONGRESS REGULATING SURVEYS. 
RULES FOR THE RESTORATION OF LOST AND OBLITERATED CORNERS 


DEPARTMENT OF THE INTERIOR, 
- GENERAL LAND OFFICE, 
Washington, D. C., March 13, 1883. 


The increasing number of letters from county and local surveyors re- 
ceived at this office, making inquiry as to the proper method of restor- 
ing to their original position lost or obliterated corners marking the 
survey of the public lands of the United States, or such as have been 
wilifully or accidentally moved from their original position, have ren- 
dered the preparation of the following general rules necessary, particu- 
larly as in a very large number of cases the immediate facts necessary 
to a thorough and intelligent understanding are omitted. Moreover,” 
surveys having been made under the authority of different acts of Con- 
gress, (different results have been obtained, and no special law has been 
enacted by that authority covering and remulacine the subject of the 
above-named inquiries. Hence the general rules here given must be 
considered merely as an expression of the opinion of t his office on the 
subject, based, however, upon the spirit of the several acts of Congress 
authorizing the surveys, as construed by this office. When cases arise 
which are not covered by these rules, and the advice of this office is de- 
sired, the letter of inquiry should always contain a description of the 
particular corner with reference to the township, range, and section of 
the public surveys, to enable this office to consult the record. 

To restore extinct boundaries of the public lands correctly, the sur- 
veyor must Lave some knowledge of the manner in which townships 
were subdivided by the several methods authorized by Congress. With- 
out this knowledge he may be greatly embarrassed in the field, and is 
liable to make mistakes invalidating his work, and leading eventually 
to serious litigation. It is believed that the following synopsis of the 
several acts of Congress regulating the surveys of the public lands will 
be oi service to county surveyors and others, and will help to explain 
many of the difficulties encountered by them in the settlement of such 
questions. 

The differences resulting from Congressional legislation at different - 
periods resulted in teco sets of corners being established on township 
lines at one time; at another time three sets of corners were established 
on range lines, while the system now in operation makes but.one set of 
corners on township boundaries, except on standard lines, 7. e., base and 
correction lines, and in some exceptional cases. 

The following brief explanation of the modes which have pee prac- 
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ticed will be of service to all who may be called upon to restore oblit- 
erated boundaries of the public land surveys: 

Where two sets of corners were estab lished on township boundaries 
one set was planted at the time the exteriors were run, those on the - 
north boundary belonging to the sections and quarter sections north of 
said line, and those on the west boundary belonging to the sections and 
quarter sections west of that line. The other set of corners was estab- 
lished when the township. was subdivided. This method, as stated, re- 
sulted in the establishment of two sets of corners on all four sides of 
the townships. 

Where three sets of corners were established on the range lines, the 
subdivisional surveys were made in the above manner, except that the 
east and west section lines, instead of being closed upon the corners pre- 
viously established on the east boundary of the township, were run due 
east from the last interior section corner, and new corners were erected 
at the points of intersection with the range line. 

The method now in practice requires section lines to be initiated from 
the corners on the south boundary of the township, and to close on 
existing corners on the east, north, and west boundaries of the town- 
ship, except when the north boundary is a base line or standard parallel. 


SYNOPSIS OF ACTS OF CONGRESS. 


The first enactment in regard to the surveying of the public lands 
ao . Was an ordinance passed by the Congress of the Confed- 
* ine Conmresd af eration, May 20, 1785, prescribing the mode for the sur- 


tion ot ae vey of the “ Western Territory,” and which provided that 


Leva = "3h said territory should be divided into “townships of six 
Edition 1828. miles square, by lines running due north and south, and 
others crossing them at right angles” as near as might be. 

It further provided that the first line running north and south should 
begin on the Ohio River, at a point due north from the western terminus 
of a line run as the south boundary of the State of Pennsylvania and the 
first line running east and west should begin at the same point and 
extend through the whole territory. In these initial surveys only the 
exterior lines ofthe townships were surveyed, but the plats were marked 
by subdivisions into sections of one mile square, numbered from 1 to 36, 
commencing with No. 1 in the southeast corner of the township, and 
running from south to north in each tier to No. 36 in the northwest 
corner of the township; mile corners were established on the township 
lines. The region embraced by the surveys under this law forms a part 
of the present State of Ohio, and is generally known as “the Seven 
Ranges.” 

The Federal Congress passed a Jaw, approved May 18, 1796, in regard 
16 176 UL to surveying the public domain, and apled to * the terri- 
Statutes at tory northwest of the Ohio River, and above the mouth of. 


Large, vol. 


465, Se bie a k iver.” 
oh oe Boe the Kentucky Rive | 


vised Statutes, 
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Section 2, of said act, provided for dividing such lands as had not 
been already surveyed or disposed of, “by north and south lines run 
according to the true meridian, and by others crossing them at right 
angles, so as to form townships of 6 miles square,” etc. It also pro- 
vided that “ one-half of said townships, taking them Alternately, should 
be subdivided into sections containing, as nearly as may be, 640 acres 
each, by running parallel lines through the same each way at the end 
of every two miles, and marking a corner on each of said lines at the 
end of every mile.” The act also provided that “ sections shall be num- 
bered, respectively, beginning with the number one in the northeast sec- 
tion, and proceeding west and east alternately through the township, 
with progressive numbers till the thirty-sixth be completed.” This 
method of numbering sections is still in use. 

An act amendatory of the foregoing, approved May 10, 1800, re- 
quired the ‘‘ townships west of the Muskingum, which are _Agt of May 10, 


directed to be sold in quarter townships, be subdivided mies Hao 


into half sections of 320 acres each, as nearly as may be, tion 2805, US. 
by running parallel lines through the same from east to Zeyset 5%* 
west, and from north to south, at the distance of one mile from each 
other, and marking corners, at the distance of each half mile on the 
lines running east and west, and at the distance of each mile on those 
runuing from south to north. And the interior lines of townships in- 
tersected by the Muskingum, and of all townships lying east of that 
river, which have not been heretofore actually subdivided into sections, 
shall also be run and marked. And in all cases where the exterior 
_ lines of the townships thus to be subdivided into sections or half sec- 
tions shall exceed, or shall not extend six miles, the excess or deficiency 
shall be specially noted, and added to or deducted from the western or 
northern ranges of sections or half sections in such township, accord- 
ing as the error may be in running the lines from east to west or from 
south to north.” Said act also provided that the northern and western 
tier of sections should be sold as containing only the quantity expressed . 
on the plats, and all others as containing the complete legal quantity. 

The act approved June 1, 1796, “regulating the grants of land appro-- 
priated for military services,” etc., provided for dividing Act of sune 1, 
the “‘ Virginia Military Tract,” in the State of Ohio, into Gteeat Lecce cal 
townships 5 miles square, each to be subdivided into »?- 4%: 
quarter townships containing 4,000 acres. 

Section 6 of the act approved March 1, 1800 anenentoan of the fore- 
going act, enacted that the Secretary of tie Teeastay WES: geecp aeons 
authorized to subdivide the quarter townships into lots of 1800. Us S. Stat. 
100 acres, bounded as nearly as practicable by paraflel 2, ar mors 
lines 160 perches in length by 100 perches in width. These subdivis- 
ions into lots, however, were made upon the plats in the office of the 
Secretary of the Treasury, and the actual survey was only made at a 
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subsequent time when a sufficient number of such lots had been located 
to warrant the survey. It thus happened in some instances, that when 
the survey came to be made the plat and survey could not be made to 
agree, and that fractional lots on plats were entirely crowded out. A 
knowledge of this fact may explain some cf the difficulties met with in 
the district thus subdivided. 
The act of Congress approved February 11, 1805, directs the subdi- 
aeborwendiaey vision of the public lands into Guarter quarter sections, 
il, 1805. U. & and provides that all corners marked in the field shall be - 


: tatutes at Large, ; ; 
pels SEC: established as the proper corners of the sections or quarter 


Lae sections which they were intended to designate, and that 
corners of half and quarter sections not marked shall be placed as 
nearly as possible ‘‘equidistant from those two corners which stand on 
the same line.” This act further provides that “the boundary lines 
actually run and marked” (in the field) “shall be established as the 
- proper boundary lines of the sections or subdivisions for which they 
were intended; and the length of such lines as returned by the sur- 
veyors shall be held and considered as the true length thereof, and the 
boundary lines which shall not have been actually run and marked as 
aforesaid shall be ascertained by running straight lines from the estab- 
lished corners to the opposite corresponding corners, but in those frac- 
tional townships where no such opposite or corresponding corners have 
heen or can be fixed, the said boundary line shall be ascertained by 
running from the established corners due north and south, or east and 
west, as the case may be, to the external boundary of such fractional 
township.” 

The act of Congress approved April 24, 1820, provides for the sale of 

Act of Aprilg4, Public lands in half quarter sections, and requires‘ that in 
1820, U. 5. Stat every case of the division of a nineies section the line for 


utes at Large,vol. 
Sig 3. Revised the division thereof shall run north and south, and frac- 
Statutes. tional sections, containing 160 acres and upwards, shallin 
like manner, as nearly as practicable, be subdivided into half quarter 
sections, under such rules and regulations as may be prescribed by the 
Secretary of the Treasury; but fractional sections, containing less than 
160 acres, shall not be divided.” 
The act of Congress approved April 24, 1824, provides * that when- 
ActofMay21, ©VeF; in the opinion of the President of the United States, 
sea 5, iat a departure from the ordinary mode of surveying Jand on 
vol.4,p.84. any river, lake, bayou, or water course would promote the 
public interest, he may direct the surveyor general in whose district 
such land is situated, and where the change is intended to be made, 
under rules and regulations as the President may prescribe, to cause the 
lands thus situated to be surveyed in tracts of two acres in width, 
fronting on any river, bayou, lake, or water course, and counts baale 


the depth of forty acres.” 
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The act of Congress approved April 5, 1832, directed the subdivision 
of the public lands into quarter quarters ; thatin every case Avieh oa 
of the division of a half quarter section the dividing line heer ee 
should run east and west, and that fractional sections Perse rel 2D 


Section 


should be subdivided, under rules and regulations pre- iio, Ue ee 
scribed by the Secretary of the Treasury. Under the latter | 
provision the Secretary directed that fractional sections containing 
less than 160 acres, or the residuary portion of a fractional section, 
after the subdivision into as many quarter quarter sections as it is sus- 
ceptible of, may be subdivided into lots, each containing the quantity of 
a quarter quarter section as nearly as practicable, by so laying down: 
the line of ‘subdivision that they shall be 20 chains wide, which dis- 
tances are to be marked on the plat of subdivision, as are also the areas 
of the quarter quarters and residuary fractions. 

These two acts last mentioned provided that the corners and wonients 
of half quarters and quarter quarter sections should be ascertained as 
nearly as possible in the manner and on the principles prescribed in the 
act of Congress approved February 11, 1805. 

From the foregoing sy HOpsIS of onierescional legislation it is evi- 
dent— 

Ist. That the boundaries of the public lands established and returned 
by the duly appointed government surveyors, when approved by the 
Surveyors general, and accepted by the government, are unchangeable. 

2d. That the original township, section, and quarter section corners 
established by the government surveyors must stand as the true cor- 
ners which they were intended to represent, whether the corners be in 
place or not. 

' 8d. That quarter quarter corners not established by the government 
surveyors must be planted equidistant and on line between the quarter 
section and section corner. 

4th. That all subdivisional lines of a section must be straight lines, 
running from the proper corner in one exterior line to its opposite cor- 
responding corner in the opposite exterior line. 

oth. That in fractional sections where no opposite corresponding cor- 
ner has been or can be established, any required subdivision line of 
such section must be run from the proper original corner in the boundary 
line due east and west, or north and south, as the case may be, to the 
water-course, Indian reservation, or other exterior boundary of such 
section. 

From the foregoing it will be plain that extinct corners of the gov- 
ernment surveys must be restored to their original locations, whenever 
it is possible to do so; and hence resort should always be first had to 
the marks of the survey ia the field. The locus of the missing corner 
should be first identified on the ground by the aid of the mound, pits 
line trees, bearing trees, etc., described in the field notes of the original 
survey _ 
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The identification of mounds, pits, and witness trees, or other objects 
noted in the field notes of survey, afford the best means of relocating 
the missing corner in its original position. If this cannot be done, 
clear and unquestioned testimony as to the locality it originally oceu- 
pied should be taken, if such can be at all obtained. In any event, 
whether the locus of the corner be fixed by the one means or the other, 
such locus should always be tested and proven by measurements to 
known corners. No definite rule can be laid down as to what shall be 
sufficient evidence in such cases, and much must be left to the skill, 
fidelity, and good judgment of the surveyor in the performance of his 
work. 

Where retracements of lines have to be made for the purpose of 
either testing or relocation of a missing corner, or by direct measure- 
ment between known corners intersecting at the point sought to be re- 
established, it will almost invariably happen that a difference of meas- 
urement is developed between the original measurement, as stated in 
the field notes, and the new measurement made for the purpose of re- 
establishment or proof. When the differences occur, the surveyor must 
in all cases re-establish or prove his corners at intervals proportionate 
to those given in the field notes of the original survey. from this rule 
there can be no departure, since it is the basis upon which the whole 
operation depends for accuracy and truth. 


TO RESTORE LOST OR OBLITERATED CORNERS. 


1. To restore corners on base and correction lines.—Run a right line be- 
tween the nearest existing corners on such line, whether base or correc- 
tion line, which corners must, however, be fully identified, and at the 
point proportionate to the distance given in the field notes of the origi- 
nal survey, establish a new corner. This point should be verified by 
measurements to the nearest known corners north or south of the base 
or correction line, or both. | 

Where several corners are missing between the corners to be con- 
nected, as directed above, their location will be determined upon the 
same principle and in the same manner; that is to say, the original 
distance of the entire line between the recognized corners is to the 
entire distance remeasured between the same corners as the original 
distance of the first, second, third, etc., interval of the original survey 
is to the new distance to be laid off for the corresponding new interval. 
After having checked each new location by measurement to the nearest 
known corners north or south of the line, new corners will be established 
permanently, and new bearings and measurements taken to prominent 
objects, which should be of as permanent a character as possible, and 
the same recorded for future reference. 

As has been observed, no existing original corner can be disturbed, 
and it will be plain that any excess or deficiency in measurements be- 
tween existing corners cannotin any degree affect the distances beyond 
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said existing corners, but must be added or subtracted proportionately 
to or from the intervals embraced between the corners which are still 
standing. 

2. fe-establishment of township corners common to four townships.— 
Inasmuch as township lines are sometimes run in a direction not true 
north and south, or east and west, a line should first be run connecting 
the nearest known corners on the north and south township lines and 
a temporary corner established at the proportionate distance. This will 
establish the location of the township corner only so far as its relative 
position north and south is concerned. The nearest known corners on 
the east and west township lines will then be connected in the same 
manner, independent of the temporary corner previously set, and the’ 
proportionate point determined in that direction; any difference east or 
west of the temporary corner which may be developed by the last opera- 
tiou, by intersection with the line previously run north and south, will 
then be laid off in the direction required from the temporary corner, 
and a permanent corner established at such point, marked and witnessed 
as in the foregoing case. 

3. Re-establishment of corners common to two townships.—The two near- 
est known corners on the township line, the same not beiug a base or a 
correction line, will be connected as in case No. 1, by a right line, and 
the missing corner established by proportionate distance as directed in 
that case; the location thus found will be checked upon by measure- 
ments to nearest known section or quarter section corners north and 
south, or east and west, of the township line as the case may be. 

4, Re-establishment of closing corners.—Measure from the quarter sec- 
tion, section or township corner east or west, as the case may be, to the 
next preceding or succeeding corner in the order of original establish- 
ment, and re-establish the missing closing corner by proportionate 
measurement. The line upon which the elosing corner was originally 
established should always be remeasured, in order to check upon the 
correctness of the new location. 

5. Re-establishment of interior section corners.—This class of corners 
should be re-established in the same manner as corners common to four 
townships. In such cases, when a number of corners are missing on . 
all sides of the one sought to be re-established, the entire distance must, 
of course, be remeasured between the nearest existing recognized cor- 
ners both uorth and south and east and west, in accordance with the 
rule laid down, and the new corner re-established by proportionate 
measurement. The mere measurement in any one of the required direc- 
tions will not suffice, since the direction of the several section lines run- 
ning northwards through a township, or running east and west, are only 
in the most exceptional cases true prolongations of the alignment of 
the section lines initiated on the south boundary of the township; while 
the east and west lines running through the township, and theoretically 
supposed to be at right angles with the former, are seldom in that con- 
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dition, and the alignment of the closing lines on the east and west 
boundaries of the township, in connection with the interior section lines, 
even less seldom in accord. Moreover, the alignment of the section 
line itself from corner to corner, in point of fact,.also very frequently 
diverges from a right line, although presumed to be so from the record 
contained in the field notes and so designated on the plats, and become 
either a broken or a curved line. This fact will be determined, in a 
timbered country, by the blazes which may be found upon trees on 
either side of the line, and although such blazed line will not strictly 
govern as to the absolute direction assumed by such line, it will assist 
very materially in determining its approximate direction and should 
never be neglected in retracements for the re-establishment of lost cor- 
ners of any description. Sight trees described. in the field notes, together 
with the recorded distances to same, when fully identified, will, it has 
been held. govern the line itself, even when not in a direct or straight | 
line between established corners, which line is then necessarily a broken 
line by passing through said sight trees. Such trees, when in existence 
and properly identified beyond a question of doubt, will very materially 
assist in evidencing the correct relocation of a missing corner. It is 
greatly to be regretted that the earlier field notes of survey are so very 
meager in the notation of the topography found on the original line, 
which might in very many instances materially lessen a surveyor’s 
labors in retracement of lines and re-establishment of the required miss- 
ing corner. In the absence of such sight trees and other evidences re- 
garding the line, as in an open country, or where such evidence has been 
destroyed by time, the elements, or the progress of improvement, the 
line connecting the known corners should be run straight from corner 
to corner. | 

6. Re-establishment of quarter section corners on township boundaries.— 
Only one sect of quarter section corners are actually marked in the field 
on township lines, and they are established at the time when the town- 
ship exteriors are run. When double section corners are found, the 
quarter section corners are’ considered generally as standing midway 
between the corners of their respective sections, and when required to 
be established: or re-established, as the case may be, they should be gen- 
erally so placed; but great care should be exercised not to mistake the 
corners of one section for those of another. After determining the 
proper section corners marking the line upon which the missing quarter 
section corner is to be re-established, and measuring said line, the miss- 
ing quarter section corner will be re-established in accordance with the 
requirements of the original field notes of survey by proportionate 
measurement between the section corners marking the line. 

Where there are double sets of section corners on township and range 
jines, aud the quarter section corners for sections south of the township 
or east of the range lines are required to be established in the field, the 
said quarter section corners should be so placed as to suit the caleula- 
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tion of areas of the quarter sections adjoining the township boundaries 
as expressed upon the official township plat, adopting proportionate 
measurements when the present measurements of the north and west 
boundaries of the section differ from the original measurements. | 

7. Re-establishment of quarter section corners on séction lines closing 
upon the north and west township boundaries.—This class of corners must 
be re-established according to the original measurement at forty chains 
from the last interior section corner. If the measurements do not agree 
with the original survey, the excess or deficiency must be divided pro- 
portionately between the two distances, as expressed in the field notes 
of original survey. The section corner started from and the corner 
closed upon should be connected by a right line, unless the retracement 
should develop the fact that the section line is either a broken or curved 
line, aS is Sometimes the case. 

8. Re-establishment of interior quarter section corners. —In some of the 
older surveys these corners are placed at variable distances, in which 
case the field notes of the original survey must be consulted, and the 
quarter section corner re-established at proportionate distances between 
the corresponding section corners, in accordance therewith. The later 
surveys being more uniform and in stricter accordance with law, the 
missing quarter section corner must be re established equidistant be- 
tween the section corners making the line, according to the field notes 
of the original survey. The remarks made under § 5, in relation to sec- 
tion lines, apply with full force here also; the caution there given not 
to neglect sight trees is equally applicable; since the proper re-estab- 
lishment of the quarter section corner may in some instances very 
largely depend upon its observance, and avoid one ofthe many sources 
of litigation. | 

8. Where double corners were originally established, one of which is 
standing, to re-establish the other.—It being remembered that the corners 
established when the exterior township lines were run belong to the 
sections in the townships north and west of those lines, the surveyor — 
must first determine beyond a doubt to which sections the existing cor- 
ner belongs. This may bedone by testing the courses and distances to 
witness trees of other objects noted in the original field notes of survey, 
and by remeasuring distances to known corners. Having determined 
to which township the existing corner belongs, the missing corner may 
be re-established in line north or sonth of the existing corner, as the 
case may be, at the distance stated in the field notes of the original 
survey, by proportionate measurement, and tested by remeasurement 
to the opposite corresponding corner of the section to which the miss- 
ing section corner belongs. These double corners being generally not 
more than a few chains apart, the distance between them can be more 
accurately laid off, and it is considered preferable to first establish the 
missing corner aS above, and check upon the corresponding interior 
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corner, than to reverse the proceeding; since the result obtained is 
every way more accurate and satisfactory. 

9. Where double corners were originally established, and both are miss- 
ing, to re-establish the one established when the township line was run. 
The surveyor will connect the nearest known corners on the township 
line, by a right line, being careful to distinguish the section from the 
closing corners, and re-establish the missing corner at the point indi- 
cated by the field notes of the original survey, by proportionate meas- 
urement. The corner thus restored will be common to two sections 
either north or west of the township boundary, and the section north 
or west, as the case may be, should be carefully retraced; thus check- 
ing upon the re-established corner, and testing the accuracy of the re- 
sult. 1t cannot be too much impressed upon the surveyor, that any 
measurements to objects on line noted in the original survey are means 
of determining and testing the correctness of the operation. 

10. Where double corners were originally established, and both are miss- 
ing, to re-establish the one established when the township was subdivided. __ 
The corner to be re-established being common to two sections south or 
east of the township line, the section line closing on the missing section 
corner should be first retraced to an intersection with the township line, 
in the manner previously indicated, and a temporary corner established 
at the point of intersection. The township line will of course have been 
previously carefully retraced in accordance with the requirements of 
the original field notes of survey, and marked in such a manner as to be 
readily identified when reaching the same with the retiaced section line. 
The location of the temporary corner planted at the point of intersec-. 
tion will then be carefully tested and verified by remeasurements to 
_ noted objects and known corners on the township line, as noted in the 
original field notes of survey, and the necessary corrections made in 
such relocation. A permanent corner will then be erected at the cor- 
rected location on the township line, properly marked and witnessed, 
and recorded for future requirements. 

11. Where triple corners were originally established on range lines, one 
or two of which have become obliterated, to re-establish evther of them.—It 
will be borne in mind that only two corners were established as actual 
corners of sections, those established on the range line not correspond- 
ing with the subdivisional survey east or west of said range iine. The 
surveyor will, therefore, first proceed to identify the existing corner or 
corners, as the case may be, and then re-establish the missing corner or 
corners in line north or south, according to the distances stated in the 
original field notes of survey in the manner indicated for the re-estab- 
lishment of double corners, and testing the accuracy of the result ob- 
tained, as hereinbefore directed in other cases. If, however, the dis- 
tances between the triple corners are not stated in the original field 
notes of survey, as is frequently the case in the returns of older sur- 
veys, the range line should be first carefully retraced, and marked ina 
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mauner sufficiently clear to admit of easy identification upon reaching 
same during the subsequent proceedings. The section lines closing 
upon the missing corners must then be retraced in accordance with the 
original field notes of survey, in the manner previously indicated and di- 
rected, and the corners re-established in the inanner directed in the case 
of double corners. The surveyor cannot be too careful, in the matter of 
retracenient, in following closely all the recorded indications of the 
original line, and nothing, however slight, should be neglected to insure 
the correctness of the retracement of the original line; since there is no 
other check upon the accuracy of the re-establishment of the missing 
corners, unless the entire corresponding section lines are rzmeasured by 
proportional measurement, and the result checked by a recalculation of 
the areas as originally returned, which, at best, is but a very poor clieck, 
because the areas expressed up n many plats of the older surveys are 
erroneously stated on the face of the plats, or have been carelessly cal- 
culated. 

12. Where triple corners were originally established on range lines, all of 
which are missing, to re-establish same.—These corners should be re-estab- 
Hshed in accordance with the foregoing directions, commencing with the 
corner originally establ.shed, when the range line was run, establishing 
the sanie in accordance with previously given directions for restoring 
section and quarter section corners; that is to say by remeasuring be- 
tween the nearest known corners on said township line, and re-estab- 
lishing the same by proportionate measurement. The two remaining 
will then be re-established in conformity with the general rules for 
re establishment of double corners. 

13. He-establishment of meander corners and meanders.—Before proceed- 
ing with the re-establishment of missing meander corners, the surveyor 
will carefully rechain at least three of the section lines between known 
corners of the township within which the lost corner is to be relocated, 
in order to establish the proportionate measurement to be used. This 
requiremeut of preliminary remeasurement of section lines must in no 
case be omitted; since it is the ouly data upon which the fractional sec- 
tion line can be remeasured proportionately, the corner marking the 
terminus, or the meander corner being missing, and which it is intended 
to re-establish. The missing meander corner will be re-established on 
_ the section or township line retraced in its original location, by the pro- 
portionate measurement found by the preceding operations, from the 
nearest known corner on such township or section line, in accordance 
with the requirements of the original field notes of survey. To retrace 
the original meander lines, between the meander corners re-established 
as above, is generally an operation of much greater difficulty, owing 
to the fact that the line connecting the meander corners is, in most 
instances, a broken line, and is, moreover, unmarked at each point of 
change in direction intermediate between the said meander corners, thus 
affording no check upon the work as it progresses through a section. 
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The several deflections of line comprising the meanders inany onesection 
being originally run by compass, their retracement by compass at a later 
period offers too many opportunities for error; inaSmuch as the varia- 
tion of the needle, as noted in the original field notes of survey, may 
have undergone violent changes by removal of the cause, such as tim- 
ber, etc., or increased attractions by exposure of minerals, thus giving 
po means of correction to be applied in that direction at the time of 
retracement. Moreover, the variation of the needle as noted is not to 
be implicitly depended upon, since the observations for variation are 
in many instances crude and rough, and at best afford but an approxi- 
mation in such work. It is, therefore, deemed preferable, where such 
variation has been carefully noted in the original field notes of survey, 
and the Jines have been run with a true meridian throughout, to retrace 
the meanders by the angles made by the several successive courses. 
For instance, supposing the first course of a meander in a section to be 
initiated from a north and south section line, and the course by compass 
to-be N. 30° 15 E., true meridian, the surveyor will lay off the angle of 
30° 15/ in the direction required; the second course being N. 85° 45’ E., 
makes an angle with the preceding course of 55° 30’; the next course 
being 8. 23° 30’ E. makes an angle with the preceding course of 66° 30’, 
and so on through the section. The required distances on each course 
being carefully chained, the excess or deficiency of the aggregate dis- 
tance should be proportionately distributed on each course between the 
meander corners from the data thus found; also any error that may 
develop itself in the angles will be proportionately distributed upon the 
several angles, and the entire meanders corrected in accordauce there- 
with. Where no variation has been noted in the original field notes of 
survey, the meanders can only be retraced by trial lines, on the courses 
and distances originally given, and corrected by proportionate measure- 
ment of angle and distance as above. Thesurveyor will, of course, take 
cognizance of any information furnished by the edema field notes of 
survey, as to objects on each course to which distances may be given or 
bearings taken, as well as at the meander stations themselves. 

14, Teactional section lines.—County and local surveyors being some- 
times called upon to restore fractional section lines closing upon Indian, 
military, or other reservations, private grants, ete., such lines should be 
restored upon the same principles as directed in the foregoing pages, 
and checked whenever possible, upon such corners or monuments as 
have been placed to mark such boundary lines. 

In some instances corners have been moved from their original posi- 
tion, either by accident or design, and county surveyors are called upon 
to restore such corners to their original positions, but owing to the ab- 
sence of any and all means of identification of such location, are unable 
to make the result of their work acceptable to the owners of the lands 
affected by such corner. In such cases the advice of this office has 
invariably been to the effect that the relocation of such corner must be 
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made in accordance with the orders of a court of competent jurisdiction, 
the United States having no longer any authority to order any changes 
where the lands affected by such corner have been disposed of. 

The original evidences of the public land surveys in the following 
States, viz: Ohio, Indiana, Illinois, Michigan, Wisconsin, Iowa, Mis- 
souri, Arkansas, Mississippi, Alabama, and Kansas have been turned 
- over under the provisions of sections 2218, 2219, and 2220, United 
States Revised Statutes, to the State authorities, to whom pneligeice 
should be made for such copies of the original plats and field notes as 


may be desired. 
N.C. McFARLAND, 


: Commissioner. 
Approved. 
H. M. TELLER, 

Secretary. 


UNLAWFUL INCLOSURES OF PUBLIC LANDS. 
CIRCULAR. 


Commissioner McFarland to registers and receivers and special agents, 
April 5, 1883. | 


You are instructed to circulate the following notice in your district: 
NOTICE RELATIVE TO UNLAWFUL INCLOSURES OF PUBLIC LANDS. 


In view of the numerous complaints of the unlawful inclosures of 
public lands for stock range purposes, and consequent impediment to 
settlements, all persons are hereby notified as follows: 

The public lands are open to settlement and occupation only under 
the public land laws of the United States, wae any unauthorized appro- 
priation of the same is trespass. 

Such trespass is equally offensive to law and morals as if upon pri- 
yate property. 

The fencing of large bodies of public land beyond that allowed by 
law is illegal, and against the right of others who desire to settle or 
graze their cattle on the inclosed tracts. 

Until settlement is made, there is no objection to grazing cattle or 
cutting hay on government Tan provided the lands are left open to all 
alilce. 

Graziers will not be allowed, ou any pretext wieteuee. to fence the 
publie lands and thus practically withdraw them from the operon ee of 
_ the settlement laws. 

This Department will interpose no objections to the deci acion of 
these fences by persons who desire to make bona fide settlement on the 
inclosed tracts, but are prevented by the fences, or by threats, or violence, 
from doing so. : | 
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The government will take proper proceedings against persons unlaw- 
fully inclosing tracts of public land whenever, after this notice, it shall 
appear that by such inclosures they prevent settlements on such lands 
by others who are entitled to make settlement under the public land 
laws of the United States. 

Approved: 

*H,. M. TELLER, 
Secretary. - 


UNLAWFUL INCLOSURES OF PUBLIC LANDS. 
CIRCULAR. e 


Commissioner McFarland to registers and receivers, and epeeay agents, 
July 19, 1883. 


Your attention is called to Department Circular of April 5, 1883, rel- 
ative to unlawful inclosures of public lands, in which the following 
paragraphs appear: 

‘The fencing of large bodies of public land beyond that allowed by 
law is illegal, and against the right of others who desire to settle or 
eraze their cattle on the inclosed tracts. 

‘¢Graziers will not be allowed, on any pretext whatever, to fence the 
public lands and thus practically withdraw them from the operation of 
the settlement laws. 

“This Department will interpose no objection to the destruction of 
these fences by persons who desire to make Jona fide settlement on the 
inclosed tracts, but are prevented by the fences, 0 or by threats of vio- 
lence, from doing so. 

‘The government will take proper proceedings against persons un- 
lawfully inclosing tracts of public land whenever, after this notice, it 
shall appear that by such inclosures they prevent settlements on such 
lands by others who are entitled to make settlement under the public 
land laws of the United States.” 

In order that proper action may be taken to cause the removal of 
all such unlawful inclosures as may now exist, or may be. hereafter 
erected, you are directed to promptly report the number and extent of 
all such inclosures now known to you, or which may be brought to 
your notice, with the necessary corroborating evidence, so that the 
cases may be promptly transmitted to the Department of Justice for 
proper action. 

This Department has no authority to remove fences or prosecute tres- 
passers, and when the cases have been referred to the Department of 
Justice for appropriate action the duty of this Department is performed 
and its jurisdiction ceases. 

Approved : 

H. M. TELLER, 
Secretary. 
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MINING CLAIM~ADVERSE PROCEEDINGS. 


PHYA L DIS 


| CIRCULAR. 
Commissioner McFarland to registers and receivers, May 9, 1882. 


Your attention is directed to the provisions of the following act of 
Congress, approved April 26, 1882: 


AN aes to amend section twenty-three hundred and twenty-six of the Revised Statutes, in regard to 
mineral lands, and for other purposes. 


-_ 


Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assenibled, That the adverse claim required by section twenty-three hun- 
dred and twenty-six of the Revised Statutes may be verified by the oath of any duly 
authorized agent or attorney-in-fact of the adverse claimant cognizant of the facts 
stated; and the adverse claimant, if residing or at the time being beyond the limits 
of the district wherein the claim is situated, may make oath to the adverse claim be- 
fore the clerk of any court of record of the United States or the State or Territory 
where the adverse claimant may then be, or before any notary public of such State 
or Territory. 

Sec. 2. That applicants for mineral patents, if residing beyond the limits of the 
district wherein the claim is situated, may make any oath or affidavit required for 
proof of citizenship before the clerk of any court of record, or before any notary pub- 
lic of any State or Territory. 

1. It will be observed that the act is not retroactive, and hence can- 
not affect proceedings had prior to its approval; where citizenship, 
however, has not been proven, it may be established as provided by 
section 2 of this act. 

2, Where an agent or attorney-in-fact verifies the adverse claim, he 
must distinctly swear that he is such agent or attorney, and accompany 
his affidavit by proof thereof. 

3. The agent or attorney-in-fact must make the affidavit in verifica- 
tion of the adverse claim within the land district where the claim is 
situated. 

Approved : 

H. M. TELLER, 
Secretary. 


2 9 Laser MINING CLAIM—PATENT FOR PLACER. 
CIRCULAR. 


Commissioner McFarland to registers and receivers, and surveyors-general, 
September 22, 1882. 


The following regulations are promulgated as amendatory of-circular 
of October 31, 1881, entitled ‘‘ United States Mining Laws and Regula- 
tions thereunder,” and have special reference to applications for patents 
to placer claims. They are to be considered in connection with para- 
ecraphs 53 to 60 of regulations contained in said ¢ircular: 

1, The first care in recognizing an application for patent upon a niRdeE 
claim must be exercised in determining the exact classification of the 
lands. To this end the clearest evidence of which the case is capable 
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should be presented. If the claim be all placer ground that fact must 
be stated in the application and corroborated by accompanying proofs. 
If of mixed placers and lodes it should be so set out, with a description of 
all known lodes situated within the boundaries of the claim. A specific 
declaration, such as is required by section 2333 Rey. Stats., must be 
furnished as to each lode intended to be claimed. All other known 
lodes are, by the silence of the applicant, excluded by law from all claim 
by him, of whatsoever nature, possessory or otherwise. 

2. Section 2395, Rev. Stats. (subdivision 7), requires the surveyor to 
‘note in his field-books the true situation of all mines, salt licks, salt 
springs, and mill seats which come to his knowledge”; aiso “all water 
courses over which the lines he runs may pass.” It further requires 
him to “note the quality of the lands.” These descriptive notes are 
required by subdivision 8 to be incorporated i in the plat by the surveyor- 
general. 

3. If these duties have been performed, the surveys will farnish a 
reasonable guide to the district officers and to claimants in prosecuting 
their applications. But experience has shown that great neglect has 
resulted from inattention to the law in this respect, and the regular 
plats are of very little value in the matter. It will, therefore, be re- 
quired in the future that deputy surveyors shall, at the expense of the 
parties, make full examination of all placer claims, and duly note the 
facts as specified in the law, stating the quality and composition ef the 
soil, the kind and amount of timber and other vegetation, the locus and 
size of streams, and such other matters as may appear upon the surface 
of the claims. This examination should include the character and ex- 
tent of all surface and underground workings, whether placer or lode, 
for ining purposes. 

4, In addition to these data, iene law requires to be shown in 
all cases, the deputy should report with reference to the proximity of 
centers of trade or residence; also of well-known systems of lode de- 
posit or of individual lodes. He should also report as to the use or 
adaptability of the claim for placer mining; whether water has been 
brought upon it in sufficient quantity to mine the same, or whether it 
can be procured for that purpose; and finally, what works or expendi- 
tures have been made by the claimant or his grantors for the develop- 
ment of the claim, and their situation and location with respect to the 
same as applied for. 

5. This examinaticn should be reported by the deputy under oath to 
the surveyor-general, and duly corroborated; and a copy of the same 
should be furnished with the application for patent to the claim, consti- 
tuting a part thereof, and included in the oath of the applicant. 

6. In case of a proposed claim for lands not yet surveyed, the fore- 
going regulations will govern the application for survey. 

7. In controversies hereafter to be determined respecting the mineral 
value of lands, their value for all purposes, whether agricultural or 
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municipal, or as seats for towns, will be considered, without reference 
to the decisions heretofore made in particular cases. No decision finally 
executed, however, will be reconsidered under this modification. 

8. No application by an association of persons for patent to a placer 
claim will be allowed to embrace more than one hundred and sixty 
acres, nor will any application be entertained that embraces more than 
one location. 

9. Applications awaiting entry, whether published or not, must be 
made to conform to these regulations, both with respect to amount of 
ground and examination as to the character of the land. Entries al- 
ready made will be suspended for examination by the Commissioner, 
and such additional proofs as may be deemed necessary in each case 
will be demanded. 

Approved: 

H. M. TELLER, 


SILO GFE Secretary. 


4S ae 


Ao + yy sais OF COAL LANDS—RULES AND REGULATIONS. 
2G 4% 

CIRCULAR. 
262404 


Ree, fommisstoner MeFarland to reg gisiers and receivers, July 31, 1882. 


FI IKE following sections of the Revised Statutes provide for the sale 


of coal lands of the United States : 
TITLE XXXII, CHAPTER Six.—Hineral lands and mining resources. 


SEC. 2347. Every person above the age of twenty-one years, who is a citizen of the 
United States, or who has declared his intention to become such, or _ Entry of coal 
5 ys : ands. 3 March. 
any .association of persons severally qualified as above, shall, upon 1873, c. 279, 8. 1, Yi 
application to the register of the proper land office, have the right to 17, P- 607. 
enter, by legal subdivisions, any quantity of vacant coal lands of the United States 
not otherwise appropriated or reserved by competent authority, not exceeding one 
hundred and sixty acres to such individual person, or three hundred and twenty 
acres to such association, upon paymeut to the receiver of not less than ten dollars 
per acre for such lands, where the same shall be situated more than fifteen miles 
from any completed railroad, and not lessthan twenty dollars per acre for such lands 
as shall be within fifteen miles of such road. ° : 

SEc. 2348. Any person or association of persons severally qualified, as alLove pro- 

vided, who have opened and improved, or shall hereafter open and Pre-emptionof 
coal lands {bid., 

improve, any coal mine or mines upon the public lands, and shall be sg, 2, 

in actual possession of the same, shall be entitled to a preference-right of entry, under 
the preceding section, of the mines so opened and improved: Provided, That when 
any association of not less than four persons, severally qualified as above provided, 
shall have expended not less thau five thousand dollars in working and improving 
any such mine or mines, such association may enter not exceeding six hundred and 
forty acres, including such mining improvements. 

SEC. 2349, All claims under the preceding section must be presented to the register 
of the proper land-district within sixty days after the date of actual Preemption 
possession and the commencement of improvements on the land, by manips beg: se 
the filing of a declaratory statement therefor; bnt when the township sented ‘wit 
plat is not on file at the date of such improvement, filing must be made oid, Se wo. 
within sixty days from the receipt of such plat at the district office; and where the 
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improvements shall have been made prior to the expiration of three months from the 
third day of March, eighteen hundred and seventy-three, sixty days from the expira- 
tion of such three months shall be allowed for the filing of a declaratory statemeut, 
and no sale under the provisions of this section shall be allowed until ihe expiration 
of six months from the third day of March, eighteen hundred and seventy-three. 

SEC. 2350. The three preceding sections shall be held to authorize only one entry by 
alee Tone the same person or association of persons; and no assaciotion of per- 
s. 4. sons, any member of which shall have taken the benefit of such sec- 
tions, either as an individual or as a member of any other association, shall enter or 
hold any other lands under the provisions thereof; and no member of any association 
which shall have taken the benefit of such sections shall enter or hold any other 
lands under their provisions; and all persons claiming under section twenty-three 
hundred and forty-eight shall be required to prove their respective rights, and pay 
for the lands filed upon within one year from the time prescribed for filing their re- 
spective claims; and upon failure to file the proper notice, or to pay for the land 
within the required period, the same shall be subject to entry by any other qualified 
applicant. 

Suc, 2351. In case of conflicting claims upon coal lands where the improvements 

pond Ceres shall be commenced after the third day of March, eighteen hundred 

claim. Jbid., 3. 
5. and seventy-three, priority of possession and improvement, followed 
by proper filing and continued good faith, shall determine the preference-right to pur- 
chase, And also where improvements hee already been niade prior to the third day 
of March, eighteen hundred and seventy-three, division of the land claimed may be 
made by legal subdivisions, to include, as near as may be, the valuable improvements 
of the respective parties. The Commissioner of the General Land Office is authorized 
to issue all needful rules and regulations for carrying into effect the provisions of this 
and the four preceding sections. | 

Sec. 2352. Nothing in the five preceding sections shall be construed to destroy or 
Rights reserved, impair any rights which may have attached prior to the third day of 

Ibid.,s.6. March, eighteen hundred and seventy-three, or to authorize the sale 
- of lands valuable for mines of gold, silver, or copper. 


RULES AND REGULATIONS. 


Under the authority conferred by said section 2351 the following rules: 
and regulations are issued for carrying into effect the provisions of said 
law: | 

1. Sale of coal lands is provided for— 

By ordinary private entry under section 2347. 

By granting a preference-right of purchase, based on priority of pos- 
session and.improvement, under section 2348. 

2, The land entered under either section must be by lega? subdivisions, 
as made by the regular United States survey. intry is confined to sur- 
veyed lands; to such as are vacant, not otherwise appropriated, reserved 
by competent authority, or containing valuable minerals other than 
coal. 

3. Individuals and -associations may purchase. If an individual, he. 
must be twenty-one years of age, and a citizen of the United States, or 
have declared his intention to become such citizen. 

4, If an association of persons, each person must be qualitied as 
above. 
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5. A person is not disqualified by-the ownership.of any. quantity of | 
other land, nor by having removed from his own land in ie same aia 
or Territory. oa oe 

6. Any individual - may sitter by legal anbdivisions as’ aforesaid any | 
area not exceeding 160 acres. i 3 a 

7. Any association may enter not to aedaea 320 acres. 

8. Any association of not less than four persons, duly. qualified, who 
shall have expended not less than $5,000 in working and improving 
any coal mine or mines, may enter under section 2348 not excéeding 640 
acres, including such mining improvements. 

9. One person can have the benefit of one entry or filing only. He is 
disqualified by having made such entry or filing alone, or as a member 
of an association. No entry can be allowed an association which has 
in it a single person thus disqualified, as the law prohibits the entry or 
holding of more than one claim either by an individual or an associa- 
tion. 
10. Lands that are sufficiently valuable for gold, silver, or copper to: 
prevent their entry as agricultural lands cannot be entered as coal- 
lands; and you will not allow any entry to be made under the above- 
named provisions of law of lands valuable for their deposits of said 
minerals. 

11. The present rules relative to ‘“‘ hearings to establish the character 
of lands,” contained in General Land Office regulations of October 31, 
1881, issued under the mining laws, will, as far as applicable, govern 
your action in determining the character of lands sought to be entered 
as coal land. 

12, The price per acre is $10 where the land is situated more tham 
fifteen miles from any completed railroad, and $20 per acre where the 
land is within fifteen miles of such road. ‘The price of the land, how- 
ever, must be determined by its distance from a completed railroad at’ 
the date of payment and entry irrespective of the preference-right of 
entry. 

13. When application is made to purchase coal land at the rate of $10 
per acre, you will in all cases require satisfactory proof that the land 
applied for is, at date of entry, situated more than fifteen miles from 
any completed railroad. This proof may consist of the affidavit of the 
applicant, or that of his duly authorized agent, corroborated by the 
affidavit of some disinterested credible party showing Bereone knowl- 
- edge of the facts. 

14. Where the land lies partly within fifteen miles of such road and in 
part outside such limit, the maximum price must be paid for all legal 
subdivisions, the greater part of which lie within fifteen miles of such 
road, | 

15, The term ‘completed railroad” is held to mean one which is actu- 
ally constructed on the face of the earth; and lands within fifteen miles. 

20309—VoL 1——44. : 
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of any point of a railroad so constructed will be held and disposed. of a 
‘$20 per acre. | 

16. Any duly qualified person or association must be preferred ¢ as 
‘purchasers of those public lands on which they have opened and im- 
proved, or shall open and improve, oy coal mine or mines, and which 
they’ shall lidve' it actual posstSsion.*” 

17. Possession by agent is recognized as the possession of the prin- 
cipal, The clearest proof on the point of agency must, however, be 
required in every -* and a clearly-defined possession must be estab- 
lished. 

18, The opening and improving of a coal mine, in order to confer a 
preference-right of purchase, must not be considered as a mere matter. 
of form; the labor expended and improvements made must be such as 
to clear ly indicate the good faith of the claimant. 

19. These lands are intended to be sold, where there are adverse 
claimants therefor, to the party who, by substantial improvements, 
actual possession, and a reasonable industry, shows an intention to con- 
tinue the development of the mines in preference to those who would 
purchase for speculative purposes only. With this view, you will re- 
quire such proof of compliance with the law, when lands are applied 
for under section 2348 by adverse claimants, as the circumstances of 
each case may justify. 

20. In conflicts, where improvements have been or shall hereafter be 
commenced, priority of possession and improvement shall govern the 
award when the law has been fully complied with by each party. A mere 
possession, however, without satisfactory improvements, will not secure 
the tract to the first occupaut when a subsequent claimant shows his 
full complianze with the law. 

21. After an entry has been allowed to one party, you will make no 
investigation concerning it at the instance of any person except on in- 
structions from this office. You will, however, receive all affidavits con- 
cerning such case and forward the same to this office, accompanied by a 
statement of the facts as shown by your records. 

22. Prior to entry, it is competent for you to order an investigation, 
on sufficient grounds set forth under oath of a party in interest and 
substantiated by the affidavits of disinterested and creditable witnesses. 


a 


‘MANNER OF OBTAINING TITLE. 


23. When title is sought by private entry the party will himself make 
oath to the followimg application, which must be presented to the reg- 
ister: 


I, , hereby apply, under the provisions of the Revised Statutes of the 
United States relating to the sale of coal lands of the United States, to purchase 
the quarter of section , in township of range , in the dis- 
trict of lands subject to sale at the land office at , and containing ——— acres; 
and I solemnly swear that no portion of said tract is in the possession of any other 
party; that I am twenty-one years of age, a citizen of the United States (or have 
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declared my intention to become a citizen of the United States), and have never held 
nor purchased lands nnder said act, either as an individual or as a member of an 
association; and I do further swear that I am well acquainted with the character of 
said described land, and with each and every legal subdivision thereof, having fre- 
quently passed over the same; that my knowledge of said land is such as to enable me 
to testify understandingly with regard thereto; that said land contains large deposits 
of coal and is chiefly valuable therefor; that there isnot to my knowledge within the 
limits thereof auy vein or lode of quartz or other rock in place bearing gold, silver, 
- or copper, and that there is not within the limits of said land, to my knowledge, any 
valuable deposit of gold, silver, or copper. So help me God. 


Ld 


24, Thereupon the register, if the tract is vacant, will so certify to 
the receiver, stating the price, aud the applicant or his duly authorized 
agent must then pay the amount of purchase money. 

25. The receiver will then issue to the purchaser a duplicate receipt, 
and at the close of the month the register and receiver will make returns 
of the sale to the General Land Office, froin whence, when the proceed- 
ings are found regular, a patent or complete title will be issued ; and on 
surrender of the duplicate receipt. such patent will be delivered, at the 
option of the patentee, by the Commissioner at’ Washington or by the 
register of the district land office. : 

26. This disposition at private entry will be subject to any valid prior 


adverse right which may have attached to tlie same land, and which is" 


protected by section 2348. 
— 27. Second. When the application to purchase is based on a priority 


_ of possession, ete., as provided for in section 2348, the claimant must, - 


when the township plat is on file in your office, file his declaratory state- 
ment for the tract claimed sixty days from and after the first day of his 
actual possession and improvement. Sixty days, exclusive of the first 
day of possession, etc., must be allowed. 

28. The poorer? statement must be substantially as ‘lige to wit: 


ce , do solemnly swear that I am yeurs of age, and a citizen of 
the United States (or have declared my intention to become a citizen of the United 
States), that I never have, either as an individual or as a member of an association, 
held or purchased any coal lands under the provisions of the Revised Statutes of the 
United States relating to the sale of coal lands of the United States, and I do hereby 
declare my intention to purchase, under the provisions aforesaid, the quarter 
































of section , 1n township of range , of lands subject to sale at the 
cistrict land office at , and that I came into possession of said tract on the 
day of , A. D. 18—, and have ever since remained in actual possession continu- 


ously; that I have located and opened a valuable mine of coal thereon; and have 
expended in labor and improvements on said mine the sum of dollars, the labor 
and improvements being as follows: (here deseribe the nature and character of the 
improvements); and I do furthermore solemnly swear that I am well acquainted with 
the character of said described land, and with each and every legal subdivision thereof, 
having frequently passed over the same; that my knowledge of said land is such as to 
enable me to testify understandingly with regard thereto; that there is not, to my 
knowledge, within the limits thereof any vein or lode of quartz or other rock in place 
bearing gold, silver, or copper, and that there is not within the limits of said land, to 
my knowledge, any valuable deposit of gold, silver, or copper. So help me God. 








an 
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29. When the township plat is not on file at date of claimant’s first 
possession the declaratory statement must be filed within sixty days 
from the filing of such plat in your office. 

30, One year from and after the expiration of the period allowed for 
filing the declaratory statement is given within which. to make proof 
and payment; but you will allow no party to make final proof and pay- 
ment except on notice to all others wie appear on your reeones as. 
claimants to the same tract. 

31. A party who otherwise complies with the law may enter after the 
_ expiration of said year, provided no valid adverse right slrall have inter- 
vened. He postpones his entry beyond said year at his own risk, and 
the government cannot thereafter protect him against another who com- 
plies with the law, and the value of his improvements can have no weight 
in his favor. 

32. Each claimant at the time o actual purchase must me affidavit. 
as follows: | 


I, , claiming under the provisions of Revised Statutes of the United 
States relating to the sale of coal lands of the United States, the right of purchase to. 
the quarter of section , in township of range , subject to- 
sale at , do solemnly swear that I have never had the right of purchase under 
the aforesaid provisions of law either as an individual or as a member of an associ-: 
ation, and that I have never Held any other lands under its provisions; I further 
swear that I have expended in developing coal mines on said tract in labor and im- 
provements the sum of ——— dollars, the nature of such improvements being as fol-. 
lows: ; that I am now in the actual possession of said mines, and. 
make the entry for my own use and benefit, and not directly or indirectly for the use 
and benefit of any other party ; and I do furthermore swear that I_ am well acquainted 
with the character of said described land, and with each and every legal subdivision 
thereof, having frequently passed over the same; that my knowledge of said land is. 
such as to enable me to testify understandingly with regard thereto; that the same is 
chiefly valuable for coal; that there is not, to my knowledge, within the limits thereof 
any vein or lode of quartz or other rock in place bearing gold, silver, or copper, and. 
that there is not within the limits of said land, to my knowledge, any valuable de- 
posit of gold, silver, or copper. So help me God. 





























33. The application, declaratory statement, and the affidavit required: 
atthe time of actual purchase—the forms of which are given above under: 
paragraphs 23, 28, and 32—may be sworn to before any officer author- 
ized by law to administer oaths, but the authority of sach officer must. 
be properly shown. 

34, Any party duly qualified under the law, after swearing to his ap- 
plication or declaratory statement, may, by a sufficient power of attor- 
ney, duly executed under the laws of the State or Territory in which 
such party may then be residing, empower an agent to file with the reg- 
ister of the proper land office the application, declaratory statement, or 
affidavit required at the time of actual purchase, and also authorize him 
to make payment for and entry of the land inthe name of such qualified 
party; and when such power of attorney shall have been filed in your 
office you will permit such agent to act thereunder as above indicated.. 
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35, Where a claimant shows by affidavit that he is not personally 
acquainted with the character of the land, his duly authorized agent 
‘who possesses such knowledge may make the required affidavit as to 
its character; but whether this affidavit is made by principal or agent, 
it must be corroborated by the affidavits of two disinterested and cred- 
ible witnesses having knowledge of its character. 

36. Nothing in these regulations shall be so construed as to prevent 
a party from proving his citizenship or age, or establishing the status 
of the lands sought to be entered in accordance with ordinary rules of 
evidence; and any proof regularly introduced for that purpose that 
would be: competent in a court or before a commissioner nee with 
the ascertainment of facts may be considered. 

y3 cas 7. Assignments of the right to purchase will be recognized when 

properly executed. Proof and payment must be made, however, within 
the prescribed period, which dates from the first day of the possession 
of the assignor who initiated the claim. 

_ 38. The “Rules of Praetice in cases before the United States dis- 
trict land offices, the General Land Office, and the Department of the 
Interior,” approved December 20,1880, will, as far as applicable, govern 
all cases and proceedings arising under the sections of the Revised 
Statues above quoted providing for the sale of coal lands of the United 
States. | 

_ 39. You will report at the close of each month as “sales of coal 
lands” all filings and entries in separate abstracts, commencing with 
number one, and thereafter proceeding consecutively in the order of their 
reception. Where a series of numbers has already been commenced by 
sale of coal lands you will continue the same without change. 

Approved : 

H. M. TELLER, 
Secretary. 


SURVEY OF MINING CLAIMS. 
| INSTRUCTIONS. 
Commissioner McFarland to U. &. surveyors-general, November 16, 1882. 


The regulations of this office require that the plats and field-notes of 
- surveys of mining claims shall disclose all conflicts between such sur- 

veys and prior surveys, giving the areas of conflicts. fed, 
- The rule has not been properly observed in all cases. Your attentior 
is invited to the following particulars which should be observed in the 
survey of every mining claim: 

1. The exterior boundaries of the claim should be poprerenie’ on the 
plat of survey and in the field-notes. 

2. The intersection of the lines of survey with the lines of conflicting 
prior surveys should be noted in the field-notes and represented upor 
the plat. 
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3. Conflicts with unsurveyed claims, where the applicant for survey 
does not claim the area in conflict, should be shown by actual survey. 

4, The total area of the claim embraced by the exterior boundaries 
should be stated, and also the area in conflict with each intersecting 
survey, substantially as follows: 


Acres 
Total dred: Of C1aint .asccsietcccebe deessonwe reece seuwenculevecewdeses eweace eves 10. 50 
Area in conflict with survey No. 302.2... 2.226. 02 eee conn cw en ee wee cee age eoos 1.56 
Area in conflict with survey No. 948 .... 22-22. 220 cee cee eee ce ee cen ee coe nee 2.33 
Area in conflict with Mountain Maid lode mining claim, unsurveyed .....-.... 1,48 


In a number of instances that have come to the attention of this office 
the total area in conflict has been given but not the area in conflict with 
each intersecting claim. The portion of the plat not in conflict has been 
colored and the remainder left uncolored. The language of the field- 
notes has been such as to convey the idea that the conflicting areas 
were excluded from the claim, whereas such was not the intention. It 
does not follow that because mining surveys are required to exhibit alk 
couflicts with prior surveys the areas of conflict are to be excluded. 
The field-notes and plat are made a part of the application for patent, 
and care should be taken that the description does not inadvertently 
exclude portions intended to be retained. It is better that the applica- 
tion for patent should state the portions to be excluded in express 
terms. A survey executed as in the example given will enable the 
applicant for patent to exclude such conflicts as may seem desirable. 
For instance, the conflict with survey No. 302 and with the Mountain 
Maid lode claim might be excluded and that with survey No. 948 in- 
eluded. 

Your attention is also invited to another matter. The practice of 
coloring portions of surveys, leaving other portions uncolored, is open 
to the same objections that have been stated concerning the field-notes. 
Jn the future no coloring will be used. 


PLACER CLAIM—AREA—EXPENDITURE. 
INSTRUCTIONS. 


Commissioner McFarland to registers and receivers,and surveyors-general,. 
December 9, 1882. 


By directiou, coutained in letter dated the 7th instant, from the hon- 
orable Secretary of the Interior, paragraph No. 8 of the preceding cir- 
cular of September 22, 1882, relating to placer mining claims, has been 
amended so as to read as follows: | 

8. No application by an association of persons for patent to a placer claim will be 
allowed to embrace more than 160 acres; aud not less than $500 worth of work must. 
be shown to have been expended upon or for the benefit of each separate location 
embraced in such application. If an individual becomes the purchaser and possessor 
wf several separate claims of twenty acres each or less, he may be permitted to include 
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in his application for patent any number of such claims contiguous to each other, not. 
exceeding in the aggregate 160 acres; but upon or for the benefit of each original 
claim or location so embraced, he or his grantors must have expended the sum of $500 
in improvementa. 

Youu are instructed to observe this modification of my said circular of 


September 22, 1882. 


Sa 


o,12029 TIMBER TRESPASS—DAMAGES. 
INSTRUCTIONS. 
Commissioner McFarland to special timber agents, March 1, 1883. 


Respecting the measure of damages to which the government is en- 
titled in settlement for timber trespass upon the public domain, the 
United States supreme court has recently decided that— 

1, Wherethe trespasser is a knowing and willful one, the full value of 
the property at the time and place of demand, with no deduciion for 
labor and expense of the defendant, is the proper rule of damages. 

2, Where the trespasser is an unintentional or mistaken one, or an 
innocent purchaser from such a trespasser, the value of the timber at 
the time when first taken by the trespasser, or if it has been converted 
into other material, its then value, less what the labor and expense of 
the trespasser and his vender have added toits value, is the proper rule 
of damages. 

3. Where a person or corporation is a purchaser without notice of 
wrong from a willful trespasser, the value at the time of purchase should 
be the measure of damages. 

You will, therefore, in cases where settlement is contemplated, state 
the facts and circumstances attending the cutting and the purchase of. 
the timber in such clear and definite manner that the Rare court 
decision above referred to can be readily applied. 

In cases where settlement with an innocent purchaser of timber cut 
‘unintentionally through inadvertence or mistake is contemplated, you 
are instructed to report as nearly as possible the damage to the govern- 
ment as measured by the value of the timber before cutting. 

Approved. 

H. M. TELLER, 
Secretary. 


TIMBER TRESP ASS~—MESQUITE—MINERAL LAND. 
CIRCULAR. 


Commissioner McFarland to registers and receivers, and special timber 
agents, October 12, 1882. 


The rules and regulations heretofore prescribed in relation to the cut- 
ting and removing of mesquite growing and being upon any of the 
‘ 
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public lands of the United States—mineral in character—are hereby 
modified as follows: 

The cutting and removing of mesquite is restricted and confined to 
actual settlers and bona fide residents of the Sle or Territory, who are 
citizens of the United States. 

The cutting and removal of mesquite from the public lands of the 
United States—said lands being mineral—is permitted for all building, 
agricultural, mining and domestic purposes needed in the development 
and improvement of the homes or mining interests of such actual set- 
‘tlers, residents, or miners. — 

It.is further permitted that mesquite may be cut and removed from 
the public mineral lands for the purpose of selling the same to any 
actual settler or resident of the State or Territory, but only for the uses 
and purposes hereinbefore prescribed. 

The cutting and removing of mesquite from any of the public mineral 
Jands of the United States for export from the State or Territory, or by, 
or for sale to, any railroad company, as an article of fuel or repair is 
strictly prohibited, the person or persons so offending being liable to 
¢ivil and criminal prosecution, as provided by Section 3 of the act ap- 
proved June 3, 1878, entitled “ An act authorizing the citizens of Colo- 
rado, Nevada, and the Territories to fell and remove timber on the public 
domain for mining and domestic purposes.” | 

The cutting and removing of mesquite from any of the public lands 
of the United States—non-mineral in character—is strictly prohibited 
for any purpose, except the same is to be used in building, fencing, or 
otherwise improving and cultivating the land-or claim from which the | 
same is cut or removed. 

Any person cufting and removing mesquite from non-mineral public 
lands of the United States except for the purposes and uses above 
stated, is liable to punishment therefor under Section 2461 Revised 
Statutes, both civilly and criminally. | 

The foregoing is hereby upproved, 

H. M. TELLER, 
Seeretary. 


. PROTECTION OF TIMBER ON PUBLIC LAND. 
INSTRUCTIONS. 
Commissioner MeFarland to special timber agents, September 19, 1882. 


The fact having been brought to the notice of this Department that 
extensive forest fires from time to time, in different sections of the coun- 
try, are destroying vast amounts of timber upon the public lands, and 
no means have heretofore been provided by the government for the 
purpose of checking or preventing the same and preserving the public 
timber from such destruction, you are hereby informed that it will here- 
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after be a part of the duty of the special timber agents of the General 
Land Office to protect and. preserve the public timber from this kind of 
waste and destruction, as well as from destraction.by the woodsman, or 
from-any other source. 

' You are, therefore, hereby instructed to keep yourself fully informed 
as to the condition of the timber upon the public land in your district, 
and to use your hest endeavors to protect it from waste and ieseracnGn 
from any and all sources; and to this end—where there are State or 
Territorial laws for the preservation of timber—you are authorized and 
directed to co-operate with the State or Territorial authorities and to 
aid and assist them in enforcing said laws. | 

Should you at any time receive information of any ited fire being 
in progress in your district, you will at once proceed to the locality of 
the same and use all possible means to check its progress and to ex- 
tinguish it. 

‘Should it be necessary to employ periatanee: in adhe a case, and the 
emergency be sttch thai it would be impossible to inform this.office of 
that fact and to receive special instructions, you are hereby authorized 
to expend a reasonable sum for such purpose, but you will at once in- 
form this office, by telegraph, of the number of persons SO employed and 
the total probable expense. 

Oue of the most dangerous elements to contend with in case of forest 
fires, and one of the principal auxiliaries to the spread of the same, is 
the dry tops of trees which parties leave upon the ground after having 
cut and removed the timber for saw logs and other purposes. When 
the tree-tops can be profitably cut into wood, the person cutting such 
trees on public land—when such cutting is authorized by law—must 
cut the tops into wood, or at least cut up and pile the brush in such 
manner as to prevent the spread of fires. 

A failare on the part of woodsmen to utilize all of the tree that can 
profitably be used, and to take reasonable precaution to prevent the 
spread of fires, will be regarded at this office as a wanton waste, and 
subject them to prosecution for wanton waste and destruction of public 
timber. , 

Approved: 

H. M. TELLER, 
Secretary, 


jet LDF 6A aia 
TIMBER TRESPASS—ACT OF JUNE 3, 1878. 


CIRCULAR. 


Commissioner McFarland to registers and receivers, and special timber 
agents, June 30, 1882. 


The rules and regulations heretofore prescribed by this Department 
under act of Congress approved June 3, 1878, entitled “ An act author- 
izing the citizens of Colorado, Nevada, and the Territories to fell and 
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remove timber from the public domain for mining and domestic pur- 
poses,” are hereby modified as follows: : 

All citizens and bona fide residents of the States and Territories men- 
tioned therein are authorized to fell and remove, or employ others to fell 
and remove, or to purchase from others who fell and.remove, any timber 
growing or being upon the public mineral lands in said States or Terri- 
tories: Provided. 

1. That the same is not for export from the State or Territory where 
cut. 

2, That no timber less than eight (8) inches in diameter is cut or 
removed. 

' 3. That it is not wantonly wasted. or destroyed. 

The above regulations apply also to right-of-way railroad companies 
procuring timber for construction purposes from the public lands under 
the act of March 3, 1875. 

Every right-of-way railroad company, however, obtaining publie tim- 
ber under said act, whether from lands mineral or non-mineral in char- 
acter, must in addition observe the following regulations : 

1. The company must appoint some one or more persons as its agent 
or agents for the procurement of such material; such appointment must 
be in writing; a copy of the same must be filed i in this office,* and suck 
person or persons so appointed must be borne upon the pay-rolls as 
employed by the company, in order to be pene by this office as the 
agent or agents of the company. 

-2.°In‘the procurement of- timber -or other: ‘material for construction, » 
each and every person employed by or under said company or its agents, 
must also be borne upon the monthly pay-rolls of the company, and be 
paid as other regular employés of the company. 

3. No publie timber is permitted to be taken or used in the repair or 
improvement of such road after the original construction of the same. 

4. No publie timber is permitted to be taken and used as Fuel by any 
railroad. 

As the rules and regulations in relation to the cutting and removing 
of timber from the public mineral lands are modified, as hereinbefore 
stated, all agents and officers of this Department are hereby instructed 
that in reporting cases of alleged trespass they will be governed in 
their report upon the mineral or non-mineral character of the land by 
the following general rule: 

Where the lands are situated in districts of country that are moutt- 
ainous, interspersed with gulches and narrow valleys, and minerals are 
known to exist at different points therein, such lands, in the absence of 
proof to the contrary, will be held to be mineral in character; but where 
there are extensive valleys, plains or mouutain ranges, and no known 
minerals exist, the land may be considered and treated as non-mineral. 

* The requirements-specified in paragraphs numbered 1 and 2 are modified by para- 


graph numbered 5, of circular instructions issued by the General Land Office, March . 
3, and approved by the Secretary of the Interior, March 5, 1883. 
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- Said agents and officers are further instructed that hereafter, in for- 
warding reports in cases of timber trespass, a simple statement to the 
effect that the lands in question are mineral or non-mineral in character 
will not be regarded by: tliis*office-as’ sufficient. proof; evidence estab- 
lishing that fact, must in all cases accompany and form a part of said 
report. 

In investigating cases of timber trespass in mineral districts said 
agents and officers will be careful hereafter to report only those cases 
in which there has been a violation of the rules and regulations above 
specified. 

All rules and regulations heretofore prescribed by this Department 
in cases of timber trespass upon public lands non- muneral in character, 
remain in force. 

All rules and regulations or instructions heretofore prescribed under 
said act of June 3, 1878, by this department, inconsistent with the pro- 
visions contained in this circular are hereby rescinded, 

Approved: 

HU. M. TELLER, 
Secretary. 


TIMBER NDS— } 
2 + Daw. bf y G M. LAN. RAILROAD CONSTRUCTION, 
CIRCULAR. 


Commissioner McFarland to registers and receivers, and special acl 
“agents, Muirch-3,:1883: | 


The first section of the act of Congress, approved March 3, 1875 (18 
Stat., p. 482), granting to railroads the right of way through the public 
lands of the United States, provides that any railroad company organ- 
ized as therein described shall have “the right to take from the public - 
lands adjacent to the line of said road, material, earth, stone, and tim- 
ber necessary for the construction of said railroad.” , 

In determining the rights of railroad companies under the foregoing 
provision you will be governed by the following instructions: 

1, Said provision refers exclusively to contemplated or unconstructed 
roads. Companies have no right to take timber or other material under 
this act for repairs, fuel, or for the further improvement of roads already 
constructed, 

2. The right granted to any railroad company under this act to take 
timber or other material from the public lands “ adjacent to the line 
of said road” for construction purposes is construed to mean that, in — 
procuring timber or other material for the purposes indicated in the 
act, the same must be obtained from the public lands in the neighbor- 
hood oé the line of road being constructed, and within the terminat 
points of such road,-if: possible. If, however, it should be.found that 
the material required in the construction of such road cannot be pro- 
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cured from the public lands in ‘the neighborhood of, and within the ter- 
minal limits of, such road, then itis permitted that such company may 
obtain the material required outside the terminal limits of the road under 
construction ; such material, however, to be taken from such points as 
are most accessible and nearest to the terminal limits thereof, 

3. All duly organized railroad companies under this act, upon the 
filing acceptance of properly authenticated copy of their articles of in- 
corporation and organization, and map of definite line of location, are 
entitled (as provided in paragraph numbered 2 of this circular) to take 
timber from any of the public lands not otherwise reserved or previously 
occupied according to law, whether the same be mineral or non-mineral 
in character. 

4, In the procurement of timber or other material for construction 
purposes, such company must, before causing the cutting or removal 
thereof, appoint in writing one or more persons as their duly authorized 
agent, or agents, for that purpose. Copies of all such appointments 
must be filed in this office for its information, in order that such com- 
pany may be held responsible for any Wiolauon of the rules and regula- 
tions, as herein prescribed, in relation to the cutting or removal of tim- 
ber or other material from the public lands by such agent, or those em- 
ployed by, or under him. 

5. All such duly appointed agents have authority to employ others to 
procure from such public lands and deliver to them, for the use of such 
company, all material required fi-r the purposes specified in the act. It 
is immaterial whether such persons are employed by the day or by the 
piece; but no authority can be given by such railroad company to the 
general public :to.cut timber front-the public lands.. 

6. No railroad company organized according to the provisions of this 
act is entitled to procure, or cause to be procured, either by itself or 
through any of its agents, any timber or other material from the public 
lands for sale or other disposal either to other companies or to the gen- 
eral public. 

7. The right to take timber from the public lands by such railroad 
company, or its agents, is confined to such timber or other material as 
is actually necessary in original construction of same, and ceases when 
such road is open to the public for general use. 

8. In the procurement of such timber from the public lands, none 
Jess than eight inches in diameter is permitted to be cut or removed ; 
no waste or destruction of timber is allowable, and the tops and laps of 
all trees must be cut and piled in order that the spread of forest fires 
may be checked thereby. 

All rules and regulations or instructions heretofore prescribed under 
‘said act of March 3, 1875, by this Department, inconsistent with the 
provisions contained in this circular, are hereby rescinded. 

Approved : 

HH. M. TELLER, 
Secretary. 
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| TIMBER TRESPASS—HOMESTEAD AND PRE-EMPTION, 
INSTRUCTIONS. . . es 
Commissioner McFarland to Special Agent Prosser, October 24, 1881. 


Yours of September 5, at, hand and contents noted. “From what you 
say in relation to the numerous saw mills in the section of country 
drained by the Palouse, Touchet, and Spokane Rivers, and the amount 
of timber driven from Idaho to the mills in Washington Territory, it is 
presumable that the public timber lands are being extensively depre- 
dated upon, not only by the mill men but by pretended homestead: and 
pre-emption claimants, who file on timber lands for the sole purpose of 
removing the timber and abandoning their entry thereafter. 

In relation to the Oregon Improvement Company (a State organiza- 
tion) and the mill men obtaining coutrol of large quantities of timber 
land uuder the act of June 3, 1878, it would be well for you to make 
inquiries as to how it was done, as the said act provides that no person or 
association of persons shall be entitled to purchase more than 160 acres. 
If larger quantities have been enenets frand would seem to be mani- 
fest. 

As a timber agent you, of course, are not expected to {doi up fraud- 
ulent land entries, but in connection with your duties you may at times. 
be able to obtain inforination on the matters above referred to, which, 
hereafter, may be of service to this office in detecting frauds. 

While it is desirable that the legitimate occupation of lumbering 
should not be interfered with, yet itis proper to see that the timber 
upon the public lands is protected and saved from wanton waste and 
destruction, by all the means lawfully at:your command, and that par- 
ties engaged in the business of lumbering are not pursuing their occu- 
pation in an unlawfal manner. * * *. 

Your position in regard to ie liability of Messrs. Cannon and War- 
ner (or any others in the same business) is correct. They cannot be 
permitted to purchase logs or timber coming from public lands of irre- 
sponsible parties, and escape their full share or even the entire respon- 
sibility for the trespass. They are as liable criminally and civilly as. 
the original depredator, and will be proceeded against. 

In relation to the school lands, or sections sixtcen and thirty-six, it 
matters not if surveyed or not, so far as the act of cutting and remov- 
ing the timber therefrom; it 7 an unlawful act and the person so dep- 
redating is a trespasser and must be dealt with accordingly. The title 
to this class of lands remains in the government until it is passed to. 
the State. You will report all cases of trespass on said lands for pros- 
ecution. 
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RESERVATIONS. 


MEMORANDUM OF DIFFERENT PROVISIONS BEARING UPON THE 
SUBJECT OF RESERVATIONS BY THE PRESIDENT. 


1st. The Hxeoutive: power = is. ‘expressly vested:in the President by 
the first section of the second article of the Constitution of the United 
States. | 

2d. By the fourth section of the act of Congress approved April 24, 
1820, vol. 3, page 567, making further provision for the sale of the 
public lands, that is known as the law establishing the cash land 
system, authority is conferred on the President for offering the public 
lands for sale by proclamation “at such time or times as the President 
shall by his proclamation designate for the purpose,” ete. 

od. Under this delegation of authority, proclamations from time to 
time have been issued and sales held, and in those proclamations terms 
were. inserted: tothe effeet-“lands. appropriated-by- law. for.the use. of . 
schools, military, or other purposes.be excluded. from.sale.” These laws — 
have in practice: been regarded as designed to-exclude all interests that 
had an inception tnder law or pursuant to law and as excluding from 
such sales reservations for military, naval, or other public uses. 

4th. In the pre-emption law of 29th May, 1830, vol. 4, page 421, there | 
is the following. clause: 

Nor shall the right of pre-emption, contemplated by this act, extend 
to any land which is reserved from sale by act of Congress, or by order 
of the President, or which may have been appropriated for any purpose 
whatsoever. 

Here is an express exclusion used of the highest grade of interest 
under the law, from interference with lands reserved “by order of the 
President.” 

5th. By the tenth section the act of 4th Septotiber, 1841, vol, 5, page 
456, the acquirement of pre-emption under that general and permanent 
prospective pre-emption is expressly excluded from “lands included 
in any reservation by any treaty, law, or proclamation of the Président 
of the United States or reserved for salines or other purposes.” 

6th. By the act of Congress approved March 3, 1853, vol. 10, page 
246, it is declared that all publie lands in California shall be subject to 
pre-emption, and to be offered at public sale with certain specified ex- 
eeptions and with the general exception, viz, ‘‘ reserved by competent 
authority.” The stipulations in the aforesaid acts of 1830 and 1841 ex- 
pressly indicate that that competent authority is by the President. 

ith. Then in the twelfth section of said act of 3d March, 1853, there 
are excluded from disposal certain lands, viz, mineral, “or lands reserved 
for any public purpose whatsoever,” vol. 10, page 248. | 
8th. By the act of 3d March, 1863, vol. 12, page 754, it is made the 
duty of the President to reserve town sites from the public lands, either 

surveyed or unsurveyed town sites on the shores of harbors, at the 
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juncture of rivers, important portages, or any natural or productive 
centers of population. 

9th. Then there is the act of March 1, 1817, vol, 3, page 347, confer- 
ring authority on the Secretary of the Navy, under the ainestion of the 
President of the United States, to reserve live oak and = cedar a 
with’ petralty ‘for cutting and-destroyitig ‘trees. 

March 2, 1831, another act was passed Sstendin g the interdict agaist 
spoliation. 

The supreme court in the case s of United States v. Briggs, 9 Howard, 
considered this statute as authorizing the protection of all timber on 
public lands, and punished for trespass. 

That the power resides in the Executive from an early period 1 in the 
history of the country to make reservations has never been denied either 
legislatively or judicially, but on the contrary has been recognized. It 
constitutes in fact a part of the land office law, exists ex necessitate rei, 
as indispensable to the public weal, and in that light, by different laws 
enacted as herein indicated, has~ been referred: to-as: an existing -undis- 
puted power too well settled ever to be disputed. © 


PROVISIONS OF LAW. 


In REFERENCE TO THE AUTHORITY OF THE PRESIDENT TO MAKE 
RESERVATIONS OF THE PUBL tO EADS: 


April 12, 1792.—Fort Washington for the seoomimodation of a a 
son at the fort. Vol. 1, p. 252. 

March 26, 1804, Sec. 6.—Salt Springs in Indiana Territory, with con. 
tiguous sections. Vol. 2, p. 280. 

April 21, 1806, Sec. 11.—Public lands in the W. Territory of Orleans, 
may reserve from sale. for schools, seminary, salt spring. U. 8. Laws 
vol. 2, p. 394. 

March 31, 1807, Sec. 5.—_Lead mwiimes_in Indiana Territory, which were 
excepted in the President’s proclamation of November 19, 1807, for the 
sale of public lands in Indiana Territory. U.S. Laws, vol. 2, p. 449. 

February 10, 1811, Sec. 10.—In Territory of Louisiana, school, semi- 
nary, salt springs, lead mines. Vol. 2, p. 621. 

March 3, 1811, Sec. 10.—In Territory of Louisiana, schools, seminary, 
salt springs, lead mines. Vol. 2, p. 665. 

March 3, 1815, Sec. 5.—Part land south of the State POnMeASCe: for 
sale, ees Heconeauous for schools, etc. Vol. 3, p. 229. 

March 5, 1816, See. 1.—In Indiana Territory, salt springs, lead mines, 
— school septions: Vol. 3, p. 257. 

May 29, 1830, Sec. 4.—No pre-emption attaches to any land which is 
reserved from sale by act of Congress or by order of the President, or 
which may have been appropriated for any PHEDORS whatever. Vol. 4, 
p. 421, 3 
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June 28, 1832, Sec. 1.—Lots and building in Saint BueUnS ‘and Fen: 
sacola for public purposes. Vol.4,p.550. = | ' 

June 26, 1834,.Sec. 4.—Sale of public lands in ‘Minis, Missouri, and 
Wisconsin; except school and such other reservations as the President 
shall retain for military posts, any law of Congress heretofore enenag 
to the contrary notwithstanding. Vol. 4, p. 687. 

March 3, 1863, vol. 12, p. 754.—-Town sites on the shores of harbors, 
atthe junction of rivers, important portages, or any natural prospective 
centers of population. — 

March 3, 1863, vol. 12, p. 819.—Reservation for Indians. 

April 8, 1864, vol. 13, p. 39.—Indian reservation in :California. 

October "21, 1869, vol. 18, p. 689.—President may reserve military posis 
and set nade permanent reservations. 

(See Grisar v. McDowell, 6 Wallace Reports, p. 381, relative to rights 
of the President ue reserve parcels of lands.) 
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pre-emptor and timber-culture claimant... 481 
TIMBER CULTURE. 
Forms for use in beginning............... 653 


Rules governing homestead,are applicable 
in timber culture ...........0.encecencncouce 
Will not lie unless initiated before the de- 
PRUE 8 COTO 2s See cbs io ceeete ve 142, 146 
Right of, not limited to one person or one 
contest, if the prior suit has been disposedof. 132 
Allegations of non-compliance must be 
established to warrant cancellation..... 129, 153 
No authority for, in the absence of appli- 
cation to enter.....--.2.------ scene 152, 160, 626 
Section 3, act of June 14, 1878, not in con- 
flict with section 2, act of May 14,1880. A 
contestant under the later lawis defined by _ 
DNGORLIICE. 5 caciuiseg Secaa det wtusd owas 160, 626 
Second allowed, where first was dismissed 
under the rule in Bundy’s case, with permis- 
sion to use on stipulation evidence already 


TOKO inc dnn paws coctue Saee png ceeact ees ees 160 
Circular of December 20, 1882, isidied on 
the Bundy-Livingston ruling.............. 651 
Circular issued under Bartlett-Dudley de- 
cision February 13, 1883...........2 sac. 652 
Contestant. 
See Entry. 
Right of first, recognized by the act of 
MAY 16 S80 conse Sueecusetweweweecsees 76 
Cannot transfer right of contest.......... 76 


As defined by the act of June 14, 1878.... 160 
PREFERENCE RIGHT. 


Rests upon the establishment of allega- 
MONS! oscgcc ciate ceed cceedeasincesaoeeneceea 103 
Acquired by successful contestant, can- 


not be assigned ..........02- nenee see: 42, 76, 486 
Section 2, act of May 14, 1880, construed 
with the act of March 3, 1879............... 93 


Right of successful, does not. operate to 
reserve the land during the period allowed 
for ihe exercise of such right . 162, 486 
Without the right of contest under the 
timber-culture law there can be no prefer- 
ence right acquired ....--..220..cecen ewes 626 
Should not be deprived of: the results of 
his contest unless there are controlling rea- 
sons why the entry should not be canceled 77 
- Is not accorded for successful contest 
againt timber-culture entry for illegality .. 421 
Awarded without respect to the allega- 
tions on which the contest was initiated ... 145 


seeene ewe 


INDEX. 107 
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Continuance. 
See Practice. 


Page. 


Costs. 
See Fees. 


Cultivation. 
Sea Residence. 


Deposition. 
See Hvidence. 
Desert Land. 


See Entry. 


Is not reclaimed unless water in suffi- 
cient quantity for cultivation is carried 


NpOn the land sees ieceeecs. cpa Vensecessters 26 
Title to water used for reclamation must 

be by bona fide prior appropriation ......-. 26 
The word ‘reclaim’ considered and de- 

AUGG. occ ci chase enmewesbene veeucccewess aewese 26 
Reclamation shown by crops actually 

raised ....... eee Vonedvesewne ener dackeeidewce, 220 

Donation. 


See Residence. 
Provided to secure permanent settlement 
and occupation of the country...-..-...... 279 
Filing notification »perates to segregate 
GUOIANG cesses wes Geeee cosets awn as coneaees 303 
Patent to but one claim can issue to any 
Person in his own Tight .......0...-0- enue 292 
Under the New Mexican act selections 
were required to be made prior to January 
De TRo be ictutodawteut awe teceecwaceuades 279, 284 
Where no certificate has issued the claim 
cannot be docketed in the General Land 
OMGG! feu soercosycccentenerstagesecedeeetas 284 
Rights of bona fide settlers, who failed in 
the matter of filing notification, protected 
by the act of 1864 ..... aives cRaSewiceoiedaes 305 
On tke death of claimant certificateshould 
issue in the name of the heirs at law. ...291, 304 
On the death of the settler a new grant is 
male by the statute to the heirs at law, in- 
cluding the widow, if there is one; and 
proof of compliance with the law up to the 
time of his death is sufficient .............. 293 
There is no authority for partitioning tho 
land among the donees in the event of the 
claimant's death -...--- ce. ee ee ee eee ee 293 
Ifthe husband could not have become a 
resident hefore December 1, 1850, or any 
time thereafter, no right was conferred upon 
the widow hy section 8 of the act of 1853  . 296 
Under ihe Oregon act title does not vest 
in the settler until all the conditions are 
Pally Performed orcs iss wadtarecewetccancene 279 
Patent cannot. issue for land within the 
formal claim of another, though such action 
is sought as the result of an agreement be- 


tween the parties .......--2-.-.---eeeeeeene 294 | 


Amendment of claim, on completion of 
residence, to include other land, not permit- 
TOG oe ois scuadses ataieitae (ovevwuaeuweesae sesevees Ova 


Page. 
Claim may be relinquished and taken by 
the donee either as a homestead or pre-emp- 

LOW) cc wees aWasvobianervecece sua eeouneamaon 283 
The occupancy and improvements of 
claimant, though not of such character as to 
entitle him to the land under the donation 
law, may be protected under the homestead 

Or pre-emption law .....-...- cee cen ecw ccue 284 


Entry. 


See Final Proof. 


GENERALLY. 


Manner of making, nnder homestead, pre- 
emption, and timber-culture laws, general 
circular of March 20,1883........--.0-necee 656 

Of record and prima facie valid, reserves 
the land covered thereby from the opera- 
tion of any subsequent law, grant, or sale.. 362 

Effect of, relates back to the proper initial 
SUCDS wewisceedsyetn cess 2 sstace vee ssuwessie ey 461 

Is notice of the land claimed, and pos- 
session must be limited thereby as against 
subsequent settlers -........02...022ecneee 457 

Accorded to first legal applicant, subject 
to the adverse right of a successful con- 
POQAN an cd wocuderuyemenehscsscesoosees 162, 486 

Purchaser of, prior to patent not entitled 
to be heard in proceedings against the en- 


OLY Cae iscceeewansGecaenead heewasncowacewese 108 
Amendment of, not granted in the ab- 

sence of good faith..............0.......04. 455 
Amendment not granted in theabsence of 

GUI BONCO ciaiceh saw co iwe Senne epecacuncns 457 
Defect in, occurring through ignorance, 

MAY be CUED ..00..--- eee ew cee ecenecnenes 46 


_ Desert Lanp. 


Restricted to 640 acrasforany one person. 28 


* Not assignable.........--seneen sone sue 28 
HOMESTEAD. - 
Constitutes a segregation of the land 
from the public domain .............. 30, 362, 449 
In conflict with previousiy acquired 
rights is voidahle ..-... 20.2222. eee eee 449 


Not allowed under se¢tion 3, act of May 
14,1880, until the record is cleared of ad- 
VOLO CLANS: sie din ds iw ccendesddscdedecedouns 449 

Made under section 2293 Revised Statutes 
withont the required settlement and im- 
provement ratified by the subsequent en- 
actment of section 2308 Revised Statntes .. 362 

Right to make second, recognized on re- 
linquishmentof the first, which was illegal 


because of conflict .-........... 0.2 cae eee eee 45 
Second, allowed where the land covered 

by the first was not cultivable ............. 56 
Second, allowed in case of lack of water 

for domestic purposes and cultivation...... 54 
Deserted wife may make..............00. 59 
Deserted wife as the head of a family en- 

titled to commute ...... 2.0200. ---- ee cee eens 59 


Joint entry not allowed in case of con- 
flicting homestead settlements prior to sur- 
VOY osc i Seicue waddasayseeSeaceus swieenoeseees 414 


708 INDEX. 
Page. : Page 
PRE-EMPTION. Local office must not exclude............- 106 
Joint entry only allowed where the bound- In taking depositions ten days allowed 
ary of the prior location excludes a portion for filing cross-interrogatories ............. 106 
of a legal subdivision ..............-.-.+--- 414 Taken by deposition on due application.. 132 


TIMBER CULTURE. 


Is an appropriation of the !and.......... 52 
Restricted to sections devoid of timber .. 154 
Made on land containing cottonwood 
trees, when such trees were held not to be 
timber trees, is legal .........22.-.00.---005 165 
Married woman cannot make ........-... 127 
The marriage of a single woman subse- 
quent to application, but prior to action 
thereon, does not invalidate.........-..-.-- 131 
Not affected by acts of entryman in pro- 
curing another, to be fraudulently made in 


the name of his wife. .........----......--- 135 
Amendment allowed to correspond ee 

occupancy 2nd improvement .....-...-...-- 159 
Second, not allowed...-.....--.--..--.20- 425 
Circular of February 1, 1882, with hiente 

TOTS huwesicscenvewswecces sgieuereseneeceas 638 


Equitable Adjudication. 
Adverse claim bars action of the Board... 78 
A contestant’s preference right is in the 
nature of an adverse claim......-...-.-.--- 78 
The power of the Board to confirm.amay be 
exercised at any time after the defect if the 
case is in condition for the issue of patent 
ID} U6 COUPES cacindcdcc cee siiaseeccesensedas 99 
The Board of, has exclusive jurisdiction 
within the sphere of the powers conferred 


upon it by statute.-........e ene ne eee eee 411 
The Board may, on showing of fraud, re- 
voke its confirmation.........-.2-.-..-4--+- 411 
Pre-emption entry of married woman sub- 
MIGCOR 100s. cs sics seed ssseckie vere etes 460 
Entry on railroad land confirmed where 
company made defanlt at hearing.......... 465 
Case involving irregularity in final proof 
may be submitted for...............-..---- 484 
Evidence. 


Should be confined to the charge as laid 
in the information.............--------0. 113, 470 
In proceedings involving forfeiture the 
same strictness of proof is required as under 
a penal stabote......-...-..-----seer eee 146, 153 
Though irregularly taken, will be consid- 
ered when no objection was made at the 


PPOPET TIME ... 2-4 wen wee en a-ccencenscccsecas 474 
Of secondary character not received with- 
out proper foundation laid therefor ........ 439 


Recordsof Executive Departments keptas 
evidence of transactions, not for purposes of 
MOMS deo 25 so cee saeeernscosecousweavatwewd 18 

Burden of proof fests upon the contestant 
to prove his allegations. ............129, 146, 477 

Burden of proof is with an applicant for 


re-instatement ..-----25 eenne cnn n ence eneeae 76 
For the impeachment of a witness admis- 
sible ee ee ee ee ee 2 ee see 105 


Fees. 
See Accounts. 
Allowed for acting on mineral applica- 


For writing done in making proof on min- 
eral application.....-..........---+.... 517, 518 
For examining testimony, furnishing tran- 


ROTI DB OO alas chase hwwensad eae Pemiducuct 517 
None allowed for correspondence......... 518 
Fee bill to be kept posted in a conspicuous 

place in the local office. ..........-2..- 2... 518 
Local officers nut entitled to, when testi- 

mony in contest is taken elsewhere........- 519 
Belonging to the register should be paid 

to the receiver. ......2-.--0+-sccenncececcce §24 


Or commissions not allowed for additional 
entries mado under the act of March 3, 


For State selections must he paid before 
approval and posting.......... jaduwoweweas 537 


Filing. 
See Final Proof, Setilement. 


Is public notice of claim................. 405 
Is prima facie evidence of a valid claim. . 379 
Land covered by, is not appropriated as 


against the Government.......-..-..-...06- 30 
No bar to the original entry, or filing of 

BHOURGE 2 Ucesiasecewdau se coevedwatue tenets 434, 435 
Prior to settlement is invalid.......... 432, 439 
Of ulien is imvalid........... wae e en nen eee 444 
The words ‘next settler” in section 2265 


are not necessarily confined to a pre-emptor 380° 
First made given the precedence as be- 
tween two settlersthat were both in default. 438 
Failure to file in tinie does not defeat the 
claim, in the absence of another settler who 
has complied with the law...... 336, 355, 380, 496 
Though made after the legal period, is 
valid, if before the intervention of an ad- 
WOLse GAM wiesn scores cesees Mwevassuembeces 142 
Second allowed where the first was for 
landsubsequently included within an Indian 


POSELVALION © ctiats sims ode wih Sew See eee a 450 
Second allowed where first covered worth- 
less land, and due care was manifest....... 433 


Second allowed for the same tract in the 

absence of adverse claim. (Overruled, 2 L. 

Dy OA) seocatnask conceive navenchsicwets 436, 439 

- Second allowed where first was on un- 

offered land, made prior to June 22, 1874, 

and canceled on relinguishment. (See 4 L. 

Dic TBS) oe ches ec wa behaves aawesmesd sakes 442 
Second allowed where first was illegal... 439 
For town lots not required within three 

months after settloment.....:.--.---e.-.e5- 501 


Final Proof. 
See 4 fidavit, Equitable Adjudication. 
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INDEX. 
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GENERALLY. Hearing. 

Witnesses must be disinterested..... sus. 96 See Practice. 

Witnesses must testify from their per- 
sonal knowledge...--.......-. eee ween eee 96 Homestead. 

Dependence upon attorney for witnesses See Eniry, Final Proof, Residence. 
suggests collusion.........--.---+-ennees eee 96 The claim of the settler is initiated by 

On protest against, hearing should be or- entry of the land cccc vies tencsans cows cued sen 3t 
dered on due notice..... oS aina Some mee 86, 448 Right of, entry protected by the act of 

Notice of, published in paper nearest the By TA BBN Oras oe ctsass newlines Save scales 83 
land by the usual route of travel ........... 108 Laws liberally construed.........-.------ 63 

How made for land in two districts...... 438 Entry will be canceled at the expiration 


Failure to submit in due time excused 
where the default was caused by error of 
the loGal OMC6. c0sdiocd ccdwesndeduseawteuaees 459 

On submission of, after due notice, the 


failure of a railroad company to assert its 


claim is conclusive. .....-....------.--- 361, 475 
Publication of notice under act of March 
8, 1879, similar to the requirements of the 


WADI IAW sececeecseet.cst ot cee assess eee: 108 
On rejection, reasons to be indorsed on 
GP PICHON s.xd ciwis este cores cdvadaas ween be 483 


When submitted may be attacked for im- 
proper absence, under the act of June 4, 


TROO: cr Cao cCues weve rele Usbvdewbatptaatnt 434 
HOMESTEAD. 

New final affidavit required in case of in- 
fant children succeeding to the right to 
WAKE wa cesccuienceese Meveceucdeweenusewen ee 86 

When made for the heirs the final affidavit 
should be made by one of the heirs......... 103 


Sufficient on commutation, if it shows set- 
tlement and cultivation satisfactory under 
the pre-emption law, though. residence was 
not established within six months after en- 


PRE-EMPTION, 


Is submitted in time if notice thereof is 
given within the statutory period.......... 
Failure to make, within statutory period 
does not defeat claim in the absence of an- 
other settler who has complied with the 
CONE. vie Settee hl res ee viele Bee 355, 401, 487 
Prior to the act of July 14, 1870, pre-empt- 
or on unoffered Jand was not required to 


make, until the land was offered... .....-.. 379 
Resolution of March 3, 187], extended 
tIM6 TOT; ONC Veal rics asics. coos se cdes eee ce 379 
Act of May 9, 1872, extended time for, in 
MINNESOLS ONG ‘FCAT. .c.cnseevecvscecevevecs 379 
Submission of, may be deferred within the 
statutory period, though notice of making, 
has been given and an adverse claimant ap- 
POATOO seis te tiasnceticgeweusosane vbedek ce 446 
TIMBER CULTURE. 
Entry made under act of 1874 may be 
_ Proved up under BOG O01 18762252 veswssassace 123 
Fraud. 
Vitiates title without respect to schse- 
qnent CONVEYAaNCe. ..-. 22. eee ewe een eeceeees 407 
Must be clearly establisbed to warrant 
the cancellation of an entry-................ 439 


ofseven years if proofis not submitted after 

(UG NOUMCO.(otee ness ceecerweseteeneenvae as 112 
Right of one now in military or naval serv- 

ice to take, dependent upon his ability to 

comply with the requirements of the law.. 98 
Order of succession on death of entry- 

MOI tee letesece cess int Keeey Redan women 64, 86 
Entryman cannot by will defeat therights 


Of THE CHUOTON nsdn 5 sase cies cencede ewe ees 86 
Devise of, must be of the land and not of 
the procéeds from the sale thereof. .......- 64 
A devisee is entitled to the same privileges 
that would descend to the heirs........--.. 47 
Heirs of deceased entryman must show 
cultivation for the statutory period........ 636 


Entryman cannot by will defeat the statu- 
tory SUCCESSION swcascedseccdadvd chavs eee ae 4] 
Right of commutation not defeated by fail- 
ure to establish residence within six months 


SLOT GULLY sckawn baswinnseswacecuneda deadwaleis 39 
Right conferred upon Indians by act of 
Mattel: 3. 1873 aces ccaawiss scuendiecededeevens 491 


ADJOINING FARM. 


Original entry treated as adjoining farm, 
to save the rights oftho entryman...-..... 71 
Adjoining farm requires five years’ resi- 
dence except when there may he credit for 
Military BOLVICE: cassdd teas taken ees eneeawes 68 
Owner of an undivided portion of a tract 
(less than 160 acres) may make adjoining 


FATM ONLTY .--- ne ccccne cecuerceececcnccnces 38 
Adjoining farm, allowed after sale of orig- 
inal farm and before patent therefor....... 61 
ADDITIONAL. 
Limitations of rigbt to additional.....-.. 29 


The right to make additional, extends to 
all persons entitled by entry or succession, 
to make final proof :2..0cscscs eee scewscs es 24, 51 
Act of March 3, 1879, construed with the 
second aection of act of May 14, 1880....... 93 
The law subserved if original and addi- 
tional are togetber used as ahome.......-.- 62 
Land covered by original and additional 
entries regarded as a compact body....... 62, 68 
Cultivation of land taken as additional 
NOt TequUIPeY woosas secs cee ye seen esse hoxtne 62 
Additional cannot be made if tho original 
has been canceled ........---- ener eneces ee 92 
Widow of original entryman may make 
additional under the act of March 3, 1879... 24 
Right to make additional not lost by the 
purchase of original under the act of June 
15, 1880 ..... suaeese BE Oe rere nT re 29 


710 oo INDEX. 
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A married woman, who, previous to mar- Purchase can be made after cancella- 
riage, had made an entry wherein she was TION anne cece eat ausiccasaneeeees sasece 57, 69, 96 


restricted to 80 acres, may make an addi- 

tional entry ...-....--2c.e ee nn cone ne eee eneee 38 
One who had purchased his original entry 

-under the act of June 15, 1880, could not 

make new entry under act of March 3,1879. 29 
Relinquishment of original accepted and 

' new entry allowed pending contest against 

the original for abandonment ..-.......---- 93 
Claimant may take land embraced in his 

former timber culture entry as additional, if 

be is the first legal applicant after relin- 


Quishmont ccssvvewns facet Cucvaeesawee eee 125 
May be embraced within commutation 
ONLTY.------ 222 eee reece ee reese eeeee we cenese 100 
SOLDIERS. 
Declaratory filing is not an appropriation 
Of (HS ION sc setccocwecse cece ecucscesisies 79 
Soldier’s detlaratory statement, circular 
_ of December 15, 1882, with blank forms.. -.. 648 
Entry, settlement, and improvement must 
follow filing within six months...;-......-- 79 


The right of a soldier relates back to his 
filing, if the entry is regular, and the right 


to an additional entry goes therewith..-... 48 
Frauduleut acts and inducements of cer- 
Peal BE CHIS canis cecreneseatesuwasteeneseees = 79 


SOLDIERS’ ADDITIONAL. 
Right of soldier not restricted to contigu- 


OUS LANG vnc uGcueescesdsccseeeecoessctevwen's 48 
Allowed when a quantity less than 160 
acres was entered before June 22, 1874..... 48 


Certificates should be delivered to the 
agent who filed the claim if he has properly 
discharged his duty, though a later power 
of attorney may have been filed by another. 34 

Circular of February 13, 1883, discontinu- 
ing practice of certification...............- 654 


ACT OF JUNE 15, 1880. 


Right of purchase not personal........... 50 
Purchase may be made by any person who 
through entry or by operation of law has 
succeeded tothe right to make final proof. 50, 56 
Right of purchase accorded the first ap- 
plicant where several entries had been can- 
GOLEM sac cc Peek ees ewe lel ee rasa ee deen ne 96 
Alien heirs may purchase............-... 98 
Register who was appointed after entry 


allowed to purchase ..........-...--.-02--- 73 


Entry of alien may be purchased by 
WINUW caoeos occas tiueneecs aweubeewase en 55 
Ifa single woman makes entry and then 
marries, the husband is not entitled to pur- 
chase in his own name in the event of her 
death. Patent in such case must issue to 
SHO NGES sects wnctcictespenecctecudas dates 84 
Widow or heirs, not administrator, may 
MULCUASS sa ces suarssoncleeeekuaiyesesedscus 35 
Right of widow or heirs defeated by trans- 
MOE coors ascctcedes Si eces eater Meeteieess 35 
Alienation of land no bar to purchase ... 74 


Purchase allowed where final proof failed. 75 
Purchase allowed though entry was void 


AL INCEPTION < isacnss susdaswakven ces eewenent 25 
Intervening vested rights protected as 
acainst Ghd ACU isn sass canwetworwne sansa owe 69 


The term ‘‘ homestead laws” used in the 
second section of saidact ina genericsense. 69 
Right of purchase defeated by intervening 
timber culture entry, or right of pre-emp- 
VOD sce cee vest i esc seteeeetecss desi cit cee se le 69 
Transferee by bona side instrument of the 
entryman’s improvements and possessory 
right can purchase under said act.......... 53 
Possession of duplicate receipt not such 
evidence of transferastouzuthorize purchase 67 
Transfer subsequent to act confers no 
right of purchase upon transferee.......... 75 
Attempted transfer prior to act carries 
tight of purchasc, though the deed was not 


made till after the passage of the act....... 72 
Transfer of land must ve in writing to 
earry right of purchase .........-.----...6 67 
“Bora fide instrament in writing” not 
necessarily a deed in legal form .........-.- 53 
Improvements. 


See Festdence. 


Indemnity. | 


See Railroad Grant, School Land, Swamp 
Land. 


Indian Lands. 


Settlement rights ou, acquired prior to 
January 1, 1874, recognized by the act of 
March 3: 1815 :cnntccctessidepeavckessaendees 90 

No homestead or pre-emption rights al- 
lowed in the disposition of, in Bitter Root 


NAUCY scecse reves spkvalienseebimesatddscene 368 
Preference right of Indians tu lands in 
Bitter Root Valley recognized.........-.-.- 368 


Proceeds of, from sale, how disposed of .. 520 
Drafts not received in payment for Paw- 


NOGciie ta eatiaswislene te seweiseceie secewe vege 22 
Certificates of deposit for survey not re- 
ceived in payment for Sioux...............- 522 


Instructions and Circulars. 


See table of, page xv also tahle of circu- 
lars and instructions cited, modified and re- 
voked, page XVI. 
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Islands. 


See Public Land. 


Judgment. 


See Jurisdiction, Ree Tudicata. 


Jurisdiction. 


Over pablic land and the title thereto re- 
mains in the Land Department till the re- 
cord of completed patent is made ....... » 18, 22 


INDEX. T1i1 
Page. Page. 

The question of, may be raised at any Coal and iron landsin Alabama; circular 
stage of proceedings, and upon slight sug- Of April 9; 1883 5 osssecsanescecesenrssccesens 653 


gestion in all tribunais .....-..---..---- 232,173 
Presumption in favor of, when exercised 
by judicial tribunal .......---..-.--- 1738, 223, 422 
Apparent want of authority in an exect- 
tive officer of the Government to set aside 
the decree of a Federal court where the Uni- 
ted States was a party to the suit 173 
Of Federal courts discussed.......... .178, 223 
Judgement rendered une pro tune of the 
same force and effect as though entered at 
the proper time 
A term of the district court having been 
held by United States circuit judge it will 
be presumed that the formalities prescribed 
by the act of March 2, 1855, were duly ob- 
served 
Where created hy special statute, for spe- 
cial purpose, may be properly questioned .. 223 
Judgment or order without, is no protec- 
tion to those acting thereunder 
In matters of general, courts properly 
constituted determiue their own -..-........ 
Where affirmatively shown by the reeord 
conclusive 
Judgment of tribunal of competent, con- 
clusive upon al? parties, uniess declared er- 
_ Toneous upon appeal : 
May be conferred by consent as 10 par- 
ties, but not as to subject-matter 


ee ee 
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Land Department. 
See Officer. 
COMMISSIONER. 
General supervisory authority conferred 
HDOD senede ceceietuebercvevandumscsucs tamn ce 455 
REGISTER AND RECEIVER. 


IDUCIGS Of 220d uu ceeeeiwaccecoseauaceensass cas 

The duties of the register and receiver are 
distinct, and neither can discharge the duty 
of the other in the absence of express au- 


LHOPIEY « ib netceses vec eee ere reer 150, 545 
LocaL OFFICE. 
TIS OF wcna es owa ws sbnwnee Cake ene eaenws 664 
Term ‘‘ Land office,’’ nsed for local office 
in the act of May 27, 1880................. 3, 5, 11 


Access to records accorded for the purpose 
of making abstracts for the use of county 


GIOTIES eo iicta Coden eb eus woaeObantweGseecewcees 523 
Mineral Land. 
Rule laid down as to what constitutes ... 560 


Regulations governing entry of lands con- 
taining borax and alkaline earths, sulphur, 
aluni and saphals. 2csc.0-scescesccees cece ee. 

Fire-clay or kaolin subject to mincral on- 
OLY ooduesevercnswaaiees is awseaesac Ke cdtaekes 

Gypsum and limestone held to be miner- 
als 

Lands containing mineral springs, not of 2: 
saline character, are subject to sale under 
the general laws 


565 


qenevem reer oe meme een eee eceweowmn eet eo mwas awae 
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Sale of coalland; circular of July 31, 1882. 687 

In Alabama disposed of as agricultural... 96 

In Missouri disposed of as agricultural .. 599 

May be included within military reserva- 
vation and while thus reserved is not sub- 
ject to other appropriation................. 

Town site may be located upon .......-... 
Mining Claim. 

See Patent. 


GENERALLY. 


The right conferred by a valid mining lo- 
cation amounts to a property, capable of be- 
ing employed or transferred, entirely sepa- 
rate and distinct from the fee of the land.. 

Mining laws recognize prior local laws, 
rules, and regulations.........-....---.---. 

Assignments of interests in mining pos- 
sessions are valid, even by parol transfer .. 

Mining laws recognized jurisdiction as- 
sumed by the courts........2-....ceeeeeeeee 

Requisite compliance with law presumed 
OTLOr SHIPY shee stu edu ccece vues Rect 

Includes a tunnel location................ 

Cancellation of mineral entry does not af- 
fect possessory TightS....-....--.-----2--e- 

Miners’ rights not divested by subsequent 
appropriation of the land for a military res- 
ervation 

The Land Department will inquire into 
questions affecting compliance with the law 584 

Patent will not issue for loeation within 
prior patented lines ........22...-.-00..0-- 

Mineral entry not invalid because at the 
time made the land was covered by a home- 
9t6A0 CMtlYy asi sstdecd pices cilexcwdbwecews 

Sections 2524 and 2325 should be construed 


615 


584 


593 
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TO GOUNOE enliven deta eteatatue Cae 544 
APPLICATION. 

In application for survey the location must 
he properly marked and recorded.......... 581 


Application for lode patent, within limits 
of patented placer, alleging that the exist- 
ence of the lode was known at date of placer 
application, should be received, subject to 
adverse proceedings of placer claimant.... 564 
Application in conflict with prior pending 
Claim not received..........- ese nn wee ewan 
Application allowed by the receiver in- 


stead of the register not disturbed......... 545 
Applications should be received in the 
order of time as presented...-... pouaead wate 562 
ADVERSE CLAIMS. 
Adverse proceedings, circular of May 9, 
TBO caceed veeee lose ciadaamescieneewwenet sas 685 
Tunnel location should be protected by 
adverse suit as other mining claims..-...-.-. 584 
Extent and nature of adverse claim may 
be shown by means best practicable if sur- 
vey cannot be made ....-. -..--- .nceces-seee 582 
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Page. Page. 
Adverse claimants held to reasonable dili- Fire-clay, or kaolin, properly the subject 
PONCE wacacs viseasececsokaeeseesnsayecawwet< 582 of placer location. .cniceciescsiwedceescescak 565 
Rights as between adverse Claimants must NOTICE. 
be determined by the courts .....-......--- 584 
Courts must determine legal rights. be- Each of the three concurrent details in 
tween town-site and mineral claimants..... 556 publication of notice must be equally ob- 


Preliminary proofs accepted, though pat- 
ent must issue for claim as diminished by 


‘BO VOISO PIACOE cease cove shetecchicwtsecene 551 
Alleged delinquent co-tenants must pro- 
tect their rights as adverse claimants ...-.- 544 


Entry should be cancelled where the cer- 
tificate showing non-existence of suit was 
TOCDNEG 4diccsseweu gi citekebcbinde wer uecess 539 

Stay of proceedings warranted on allega- 


tion of adverse claim shown on plat filed... 538 | 


In the absence of adverse claim it is as- 
sumed that the applicant is entitled to pat- 
ent, and no agreement of parties can affect 
this statutory provision. 

Failure of prior locator to file adverse 
claim is a waiver of his right............... 591 

Failure of adverse claimant to institute 


591 


eee ewmwe ee - cw emmee wee 


suit a waiver of his claim ......-.....--.--- 584 | 


Adverse claim, though informal, held suf- 
ficient where suit had been duly brought 


TROTOOU: .2i35 45k aeataeddeaae eens’ 603 


Separate patents may issue for such por- 
tions of claims as adverse parties may right- 
fully POSSESS. -< sesso sce seeic des pots e vee ids 593 

Time for filing adverse claim not com- 
puted to include period during which the 
local office was closed .-..-----1... 202-6. 572 


LopE CLAIM. 


Lode within placer claim, not known at 
application, passes with patent of placer... 549 
Lode claim within placer restricted to 
25 feet on each side of the lode on failure to 
properly protect the full extent of the claim 
by adverse proceedings .......--.....+----- 551 
Waiver cf a portion of lode claim, includ- 
ing original discovery shaft, does not affect 
rights of possession and development as to 


the remainder. ..... 0. cece nce eee nee ew cenene 593 
‘MILLSITE. 
Mill-sites provided for and recognized by 
SOCOM O01, uM: cece heueseeeteeewee coenees 556 
Mill-site location made the same as min- 
Oral ClAIM vcasveclScch taeda Semele otccss 556 


Under the first class of mill-sites there 
must be a lode or vein shown in connection 


CHOPG WIENS. ows ie wera yeeaae ces cenecensuens 556 — 


Mill-site claim must be protected by ad- 
verse proceedings in case of conflicting ap- 
WHGRIONE 2c ewes awoke linea es vases cwenous 535 


PLACER CLAIM. . 

All known lodes at date of placer applica- 
tion are excepted from patent issued there- 
on, together with 25 feet on each side of said 


TOUOS sid udcsens cates cendanesecuceses sees 577 
Area of Since, expenditure; circular of 

December: 9, USR2 wiwcdececcateeskcaenteceuss 694 
Patent for placer; circular of September 

Day NOOO seen Geelesrsueveudacdtotwasceecuehee 685 








BGPVOO  jeedei cuts. wud sceneboneddeukeaauedens 572 
Notice of application must be posted in 

local office during the whole peree of pub- 

heation wd Satanad MeGesCce ates ea ceusip see es 572 


Publication of notice in paper designated 

by the register sufficient...........--..-..- 570 
Insufliciency of publication, not the fault 

of applicant, waived in the absence of ad- 


VEISE- TIGHIS jossasfaca cscs eee ciGeeeseeengen 575 
Exclusion of conflicting areas must appear 
in published and posted notices............ 542 
PROTESTANT. _ 
Protestant has no right of appeal........ 584 


Protestant cannot rely on technicalities... 577 
SURVEY. 


Survey of; circular of Novemver 16, 1882. 693 
Proceedings based upon a false survey and 
publication are invalid...... en ne eres 593 


MWortgage. 
See Alienation, Entry. 


Naturalization. 


Record of court without clerk not received 
48 SVIdSNCO Of ..cucs Sew e ioe euteekine veces 61 
Through the father’s act during the son’s 
tinority requires tbe latter’s residence, at 
such time, to be within the United States . 66 
In the matter of, in Obio the probate court 


may be presumed to have a clerk ........-. 83 
General statutes of, are not applicable to 
INQIANS sceess dic ieinecesunustacdesesaebawes 491 
Notice. 
See Practice. 
Officer. 
Failure of local, to make due record will - 
not jeopardize the claimant’s right......... 81 
Acts of de facto, valid as to third persons 
SnG the: PUD ss esn cn si ceewarcwswasce 150, 545 


Action taken under the advice of, should 
be without prejudice, unless required by the 


absolute demands of the law............ 151, 459 
Presumption that the duty of, was prop- 
erly performed... ..ssussee concer coceeaccees 223 
On suspension of, ibe vacancy filled by 
designation of the President.......-.-....- 545 
Patent. 


Can only issue only on specific authority .5, 11 
Departmeutal control over title ceases on 

TG. IS8UC Ol soos 2h sis uiooi ners cab ncesueKx 591 
Issue of, though inadvertent, deprives 

the Department of jurisdiction over the ti- 

tle ..... fae n ae cnn wan rere ne rueeescnccveneces 455 
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Page. | 
Relates back to the time when equitable 
Title: VeOStOGi. waa acu ech eet ecteiaeei vetoes 492 
Title passes by, record........-.-..a---- 18, 91 


Till the record thereof is complete title 
COGS DOL PASH. ose secinnd vownee swesseuss sued, 22 


Objectiof Tecording’ 26.6.6 ci ccuevanese nea: 18 

As recorded is evidence of equal diguity 
With (he OTiGIMAal... Jic-snnnscneseess secede 18 

Delivery of; instructions of October 25, 
LSES cvesiecens seed ceea suane nesses i avenumes ends 638 


Delivery of, issued on military bounty 
land warrant to be governed by the rule in 
United States ». Schurz --.-. .-....--- maces 1 

The Secretary of the Interior no author- 

ity to direct the delivery of an incomplete. 22 

Title not dependent upon delivery ......- 90 

Will not be delivered while the right of 
possession isin dispute; though if essen- 
tialin pending litigation it may be deliv- 
ered in trust for the party legally extitled 


thereto....-..-. oven Weems eeeee wee eee Shee ee 287 
Requirements in case of issue to minor 

OITA cripeustvotsse vet aaas eure nusiew ameweenes 99 
For private claim may not issue under 

section 2447 Revised Statutes..........-... 223 
For private claim exhaust the jurisdic- 

tion of the Land Department..........---. 229 
In private claim should follow the terms 

of the grant or judgment...........--...-. 287 
In townsite and mineral, mutual clauses 

of reservation inserted. ...--.---........--. 556 
For lands in the Virginia Military Dis- 

THOT CONG is ect cwcdse cibientiewscnweys 4,5, 11,17 


Suit to set aside, not advised where the 
land had been sold by the patentee, though 
under later rulings the patent would not 
HAVO ISSO 6 cise sec adeeeues ceeawskerccecned 377 


Payment. 
See Final Proof. . 


Practice. 
See Lvidence. 


GENERALLY. 
Rules of, cited and construed .......-..-. XVII 
Rights acquired not disturbed by changed 
PUNE Rs ceun cesses dads ec coowet sess eee: 165, 416 
Irregularity waived by consent tothe pro- 
COCOdINDR  ons2es lass eve cceiee tose Ccewe aw scs £74 
Objections waived by proceeding with 
CODLES occ ieewics sé Oosu keene sewcei cece es coe 123 
Procedure in taking depositions........-. 106 


After the trial has closed the defendant 
cannot take advantage of variance between 


the notice and affidavit of contest ......... 114 
Rules of, govern contest between town-lot 
ClAMAN Soe oes Giese Codeine Wee oo veer eees 502 
Default in appearance afterdue notice con- | 
ClUSINOasuaten ecu beceses.c deeewee wae ee. 465, 475 | 
APPEAL. 


Rules relative to, analogous to practice n 
ONS COUTES. 6 ste5 scene ea cware seancweeadews 472 











Page. 
Rules regulating, from the General Land 
Office not applicable to cases before local 
OMICO 2c ks ove secu ve tne emmnsates axcwsee 472 
Does not Jie fram action of board of equi- 
table adjudication... 2. hesiseeccese wes cceaus 411 
Right allowed to parties shown to be in 
interest and affected by the decision.-....... 579 
The action of the local office, where pri- 
vate land claimants were by statute required 
to ‘‘eatablish their claims to the satisfaction 
of the register and receiver,” isthe proper 
BUDIOCE OL isi o.d wwii tee cuesee eset weewe ce 269 
Notice to opposite party uf, not required 
In case before the local office. ...........--. 472 
- From'‘the local office, not requisite to. the 
jurisdiction of the Commissioner .......... 455 
In the absence of, from the decision of the 
local office the Commissioner should not, 
with certain exceptions, review the same .. 467 
From Commissioner’s decision must con- . 


tain specification of errors. ........-.-..206 109 
From Commissioner’s decision must be 
served on the opposite party..-...-......-. 109 


Seventy days allowed for filing, when no- 
tice of the Commissioner's decision is given 
through the local office. --...-..-..-.....24. 110 

Ten days additional allowed for where no- 
tice of local officer’s decision is sent through 
PG HAA otis elect eects ceae 117, 118 

Allowed where date of notice was in 
doubt, and the default in filing, if any, but 


one day ..... i iutenmeleskekebesuedeneeeeueceus 110 
Time waived on account of diligence 
SNOW nekcendwitencceivelanuasseueemevec aad 103 
CONTINUANCE. 
Allowed in caseof surprise ...........--- 105 
Affidavit for, how executed .............. 166 
Affidavit for, can be made before the day 
Of NOSTINI jscs Pa dsdesteewet wees teacasouwan 106 
HEARING. 
Authority of local office to order, fixed by 
WRUNG 0 ica eee sau bees wise dees cease eesavens 481 
May be ordered on the affidavit of the at- 
TOMMY: = saci ds ssc ewesacesceiesene's cases ese 480 
Local office may not cite contestants be- 
fore other officers ....2. wcceen ceccerccncccen 474. 
If neither party appears at day set for, 
the cuse should be dismissed ..--........... 112 


Further hearing should be ordered in case 
of new issues arising on the trial that were 


not included in the original charze......... 113 
Ordered on protest against final proof.... 448 
Proceeding to secure, on issue raised by 

protest against final proof -...--.......-... 86 

NOTICE. 

Rules with respect to, must be strictly 

POMOW OU iceewicsavescseteteagtecsicc: eeera 106 


Personal service required possible if 
the party to be served is a resident of State. 107 

By publication only authorized on due 
showing of diligence to ascertain the where- 
abouts of defendant .,..............-.85, 107, 299 
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INDEX. 
Page. Page. 
When by publication a copy to be mailed Qualification of pre-emptor not affected 
by registered letter to the last-known ad- by tbe ownership of land as a trustee....... 462 
dress and one posted on the land........... 107 Claim of one who removes from land of his 
Rules of 1878 regulating service same as own to settle on public land in same State 
Ghose OF TSS vssccwenwsssetnesluwebcenwan'e'cs 107 DIVGUG: ios ccs aueicelualenveway nent aunche Se 405 
Informality of, waived by general appear- Removal from home in town or city not 
ONCE cc loess ee bees thous pele eoss peeseen eee 116 within the inhibition of sec. 2260 R.S ...... 490 


When given to both the party and his at- 
torney through the local office, dates from 
service on the party....---.-seeee sn ee enenee 464 

Proceedings may be dismissed for want 
of, though the entry is canceled on the ad- 


missions of the claimant............------- 107 
In the absence of, a decision does not be- 
COME Mia lostuactoweese aceecuaweceew see estes 366 
Of decisions should be formal and in writ- 
INS Loci auenenaesa ace Sie eind eT ATT 
Of decision to one of several attorneys 
representing the party is sufficient......... 118 


Purchaser before patent not entitled to .. 106 


REVIEW. 


Not granted on the ground that the decis- 
ionis against, if there was contradictory ev- 
idence on both sides .......-.-.---2.-.2-00- 111 

Not granted nunless the case is brought 
within the rules and principles relating to 


HOW (PAS weve puss euteevewsheesecenscees 209, 232 
Decisions of Board of Equitable Adjudi- 
cation not subject to ....--..---.2-----++--s- 41] 


Prefereuce Right. 


See Contestant. 


Pre-emption. 


See Alienation, Filing, Final Proof, Resi- 
' dence, Settlement, 


Assertion of claim under the law required 


to constitute a legal claim....-....-.--.--+- 453 
Benefits of, not secured by mere occn- 

pancy of public land ...........2.+-c6s.2-0se 453 
A conditional claim is unknown to the 

PAW race ewedee kta cnsioeee wien a Gemuee eaten 404 


The first in time in the commencement 
of proceedings is the first in right if such 


proceedings are regularly followed up..... « 404 
Laws do notinclude Indians ...-......-.. 491 
Right to make entry recognized on return 

to land after absonce....... 2... see enee en eee 435 


The possibility of one party taking the 
improvements of another is within the scope 
OF CHC AW secede ee Soca snee ce edo vases nses 423 
A divorced woman cannot claim the bene- 
fit of acts performed by her former hus- 
band, but must rely on her own compliance 
with the law as a single woman or head of a 


Entry of married woman who had com- 
plied with the law and published notice of 
final proof prior to marriage sent to the 


Board of Equitable Adjudication........... 460 
Fraudulent claim as a divorced wife...... 421 
The purchase of a dwelling-house is equiv- 

alent to its erection ......0.c.ccee sence ene 137 








Second clause of sebtion 2260 R.S, dis- 
cussed generally ..-....2....2.-2-ee eens eee. 492 
Right within the incorporated limits ot 
a town, under act of March 8, 1877.......... 497 
Circhmstances as well as time recognized 
in the development of thesettler’s good faith 446 
Pre-emptor may file fur 160 acres, though 
claiming less at settlement, if contiguous 


LaCU 18 VACAUG sos ssiwlee ceniewsweean dante 405 
Right exhausted by the entry of eighty 
AGIOS siasi a teemcees so esevewncrasuied tales 485 


Town LOTS. 


Of town lots undersec. 2383 R.S.......-... 501 
Right restricted to the lot settled upon 
and one additional on which the settler has 


improvements...... {eat eee enace ous ctes 502 
Of town lots confined to settlers having . 
the qualifications of a pre-emptor .......... 502 


Private Claim. 


See Fees Judicata. 


Pending final settlement of, the lands cov- 
ered thereby are in astate of reservation. 166, 167 
Land embraced within, as presented for 
confirmation, is reserved from other disposi- 
tion until final rejection or location..-... 167, 181 
Ambiguity in a decree of confirmation 
cannot be explained by testimony, unless 
the terms are wholly indefinite ............ 181 
Decree of confirmation, nune pro tune, has 
the same force and effect as if entered at 
the actual time of the decision .--.......... 210 
The sold power of determining the valid- 
ity of claims arising under treaty stipuia- 
tions with Mexico rests in Congress ....... 579 
The act of June 19, 1878, gave to the 
United States district court jurisdiction as 
to title, and to the Land Department the 


location of the claim ..--...--....-2....--.. 262 
Withdrawal of, from Congress not netcs- 
sarily abandonment.........--.-...-0.ee0e- 166 


The translation of the original title papers 

adopted in the decree of confirmation must 

be followed in construing said decree. ..... 18] 
The General Land Office has no authority 

to declare claims under foreign grants to be 

held by complete title.....-...--.........-- 272 
Grants made by the representative of 

France, after the cession to Spain, void un- 

less recognized by the latter before the 

transfer to the United States............... 272 
Discussion of ‘‘ sobrante "’ grants ..... 181, 248 
The term ‘‘sobrante’’ means simply sur- 

plus; a grant for a sobrante is nota grant 

DY DAM Ores ucsntca sine sees et eee ere 181 
The words ‘lying in between ” construed 

in the location ef El Sobrante .............. 181 


INDEX. 715 
Page. Page. 
‘Section 7 of the act of Jaly 238, 1866, was Where hills, mountains, or mountain 


not repealed by the revision............---- 417 
Right of purchase under section 7, act of 
20; LOGO <p avcewssaweanowuieusecdasbeounecenee Ske 
The proviso limiting claims confirmed by 
the act of February 5, 1825, to one league 
square is general and not restricted by the 
recommendation of the: local officers that 
certain claims should be limited to one mile 
BQUALG cited scccaebbaewcwdiecsseaemcewe ees 275 
Confirmed by the act of February 5, 1825, 
should pass to patentif the survey did not 


embrace more than one square league..--..- 273 
By the act of February 25, 1869, approved 
plats were made evidence of title .......... 269 


The delivery of approved plat, as evi- 
dence of title, directed..............-.-..-. 269 

Supervisory authority of the Land De- 
partment in the survey of. ..............181, 218 

The date of approval is the date of @ sur- 


VOU iiss ae tees tevane nacses scauseubaeeccease 260 
Authority of surveyor-general, ceases on 
approval Of SUIVOY ...----..s000--e-0+ serene 210 


A survey approved by the surveyor-gen- 
eral is the official survey, and must be pub- 


lisbed as such...... 2.0.20 een cee ee weenee 248 
After survey and patent, corrections must 
be secured in the courts.............-...24. 229 


Survey made prior to decree rendered, 
nune pro tune, but subsequent to the actual 
decision is Valid s..os cece onesies cross cain: 210 

It is the duty of the Commissioner to see 
that the location follows the decree of con- 


firmation as closely as practicahle ......... 213 
Survey of, instead of juridical measure- 
TROT) <ck. Gewinwudn buenas akmeeic 4Smwsd wears nase 181 
The delivery of juridical possession in- 
volved the establishment of boundaries.... 248 
Confirmation presumes definite bound- 
BLICN stavros cks Sereautuscasenian suman esc 181 
Survey of, in conflict with military reser- 
WALIOU: satectussescsscc camesneces se lecsueoeus 168 


The location of, within limits embracing 
larger quantity may be controlled by the 
General Land Office..................-.. 179, 245 

The survey must correspond with the 
terms of the decree ...........---sennecceee 248 

A grant cannot be extended beyond the 
decree of confirmation...............--.... 248 

Whether the surveyor-general properly 
construed and followed the decree of con- 
firmation must be determined by appeal te 
the General Land Office..........--.-.--.e. 232 

Extent and boundaries of, are matters 
properly within the jurisdiction of the board 
of land commissioners ..............2..---- 232 

Extent of, not diminished or boundaries 
changed, because a river, that marked a 
boundary line, has changed its course ..... 213 

Conflicting rights arising from premature 
survey protected in the location of...... 179, 245 

In survey of, reasonable, not arbitrary, 
discretion should be exercised ...........-. 179 

Reference in decree to expediente and 
grant makes that instrument a part of the 
decree .........--..06- eeieme hipakeea sys 181 








ranges are named as boundaries the foot or 
base is to be taken as tho boundary meant, 
unless the top or ridge is clearly indicated. 288 
W hen confirmed the sole duty of the De- 
partment is to ascertain the extent and place 
THETOOL 2cvsesetaees ass clustak thu eceseawas 392 
Resurvey of town grant allowed on cor- 
rected description of the boundary lines... 285 
Publication of survey made and certified 
under the act of 1860, is conclusive upon all 
PALO iene von deew evades dkawayoe tease 260, 377 
A survey made after the passage of the 
act of 1860, duly advertised, and not taken 
into the district court, is final.............. 260 
A survey approved after the passage of 
the act of 1860, was such a survey as that act 
CONTOMIDIALEY san oe 2 csaewowdetus etebesceseds 260 
As to claims pending in the district courts 
fur correction or confirmation of survey, 
new jurisdiction was confe:red by the act of 
RO ase vince awn naan ewe See mee Mee. aad 173 
A survey approved prior to the act of 
June 14, 1860, published and ordered into 
the U.S, district court under said act, and 
pending therein at the passage of the act 
of July 1, 1864, was within the jurisdiction 
of said court, and its approval thereof was 
MNO we oie sakes Sa aaucacnndcan seem cue 173 
Though survey had heen published under 
the act of 1860, and approved hy the court, 
as republication was ordered under the act 
of 1864, the case should proceed in the usual 


MIGNUEY scp cesses cebewwet waba nda wetamane 246 
Objections to survey are not required to 
be under oath hy the act of 18G4............ 262 


Survey made and approved prior to the 
act of July 1, 1864, must bo published in ac- 
cordance therewith ......-.-...-..-........ 210 

Appeal from action taken in the execu- 
tion of an order for a modified survey brings 
Up:-Only NOW MAE! sia ccscscsccnsaacevesxce 232 

A decision of the Department under the 
act of 1864, as to whether a grant is one of 
boundary or quantity is conclusive ........ 232 

The act of 1864 contemplated final adjudi- 
cation of all questions affecting boundaries 
and extent, on objections to the first survey 
under publication, and that subsequently 
no objections could be raised arainst such 
adjudication under cover of attack upon the 


reformed or modified survey ...........-..- 232 
Procedure under the statute of 1864, on 
objections to survey.......2--...02.---eeeee 232 


Private Entry. 


Amendment of, when allowed ........... 516 

Land offered at double minimum, and suh- 
sequently reduced, nat subject to, without 
re-offering at the redueed price ............ 634 


Public Land. 


Island subject to sale or other disposal 
under the general laws......-....-.-.--00-- 392 
Islands and all accretions thereto are.... 596 
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Page. 
Accretions formed by washing or reces- 
sion become part of the lands they adjoin.. 596 
A tractof railroad land released under the 
act of June 22, 1874, is subject to entry at 


single thinimum....-.....-.-------------e-- oral 
Unlawful enclosures of; circular of April 
5 1 BGd hese accion see sesuedeswe paces eaewera ass 683 
Unlawful enclosures of; circular of July 
19, 1883 . cwcnwevcvevncssncwaeccwsgencsneeaees 684 
Purchaser. 


See Eniry, Homestead, Act of June 15, 1880. 
Practice. 


Railroad Grant. 


Nature and scope of, generally dis- 
CUBSOU yctedeidceee vies dencdl veces neteeer 336, 362 
Construed most strongly against the 
SVONCEG vice vos cea deecohvesovese 331, 336, 362, 368 
Rights under, must be asserted in accord- 
ance with established procedure ..-.......-- 465 
Does not take land covered by homestead 
entry at date of granting act, though such 
entry was subsequently canceled.........-- 387 
Selections not received where theroad was 
not constructed within the required period. 330 
Congress reserved all claims recognized 
‘by the government from the operation of 
the grant (Central Pacific) ............-.-.. 336 
The Department cannot enforce forteiture 
though the company has not complied with 
the terins of the grant..............-.--.--- 328 
Patent cannot be refused on the ground 
that the road was not completed within the 
time required by the granting act.-...-.--.-- 378 
Completion of road within time allowed is 
a condition subseqnent of which no one can 
take advantage except the grantor ......-. 359 
If the grant is a present one, and the title 


does not vest when the grant takes effect,it , 


cannot vest afterward ....---..-..-. 336, 362, 366 
Does not take effect upon land reserved 
for the benefit of another grant............ 332 


Does not take effect upon land held under 
donation settlement at date of definite loca- 
tion, though the donee had failed in the 
matter of filing notification .......----..-- 305 

Lawful possession under the settlement 
laws a valid appropriation of the land as 
against the rights of a grant attaching sub- 
sequently thereto ....--.-- eee cncencceenns 336 

Subsisting pre-emption and homestead 
claims, at the date when the grant taok ef- 
fect, excluded the lands covered thereby 
(Central Pacine) scscveseecedcosstentioowss 336 

Land covered by prima facie valid entry 
when the right of the road attached is not 
CLAnted Wc. tock ed ete ee ewe ee reed ees bees 362 

Does not take effect upon land within the 
claimed limits of an unadjudicated private 
PlANN 6 tad ceseese eee eset eee cee 392 

- Where settlement is made on the day the 
tight of the road attaches, the land sbould 
de awarded to the settler .......-2-..e.e00. 331 
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Page. 
The settlement right of a pre-emptor, who 
had failed in the matter of filing, proof and 
payment, existing when the right of the road 

attached, excepts the land from the grant.. 355 
Does not take etfect upon laud covered by 
pre-emption claim, though filing was not 
made in time, such default heing only to the 


advantage of the ‘‘next settler”............ 380 
Does not take land embraced within a pre- 
emption at date of definite location.....--. 366 


Homestead entry of record excepts the 
land covered thereby from the effect of with- 
OTOWO i css SueS sees ound Keke wle ews en a0 1. 302 

Pre-emption claim existing at date of 
withdrawal on general route (Texas Pacific) 

excepts the land therefrom .........----. 388 

Land not excepted from, by fraudulent 
pre-einption claim existing when the grant 
TOUS CHOCE scediss cnccecbcceer stseuw naeoes x0 390 

Burden of proof upon company to show 


. that a pre-emption filing for land within 


the limits of grant is not valid ...........-. 379 
Duplicate of map showing dcfinite loca. 
tion accepted in place of original........... 359 


The lands upou which the grant of 1866 
would operate were not identified until the 
passage of the ,joint resolution of 1870, 
which saved the rights of actual settlers. 
(Sonthern: Pa@:) sccnsvidesiesecue ew nceuesscs 626 

Relinguishment in favor of entries made 
prior to withdrawal and while the map of 
definite location was not on file --.......... 359 

The stipulation in the grant of July 2, 
1864, with respect to the extinction of In- 
dian titles, did not include permanent res- 
ervations, or land reserved before the 
PYANT WAS MAGG onsets elses eee dec enc 368 

The lands in the Bitter Root Valley, be- 
ing reserved for the use of the Indians, 
were not public lands free from ‘othr 
claims or rights” when the Northern Pa- 
cific Railroad Company filed its map, and 
therefore were not affected thereby........ 368 

The Indian title resting in occupancy 
alone was that which the grant of July 2, 
1864, undertook to extinguish.............- 368 

Section 6, act of July 2, 1864, authorizes 
withdrawal for the benefit of the Northern 
PHC secu Ss sceeewse des as ies tae ier. sia we. 380 

Odd sections to which a _ pre-eimption 
claim had attached at the date of with- 
drawal, or at definite location, do not pass 
under the grant to the Northern Pacific.... 380 

The withdrawals of 1873 and 1879, on gen- 
eral route of the Northern Pacific (branch 
line) and amendment thereofconfer no right 
as against a setilement made after the first 
and before the second. (Reversed,2 L. D., 
Hol). ssveadoe wecreueeuwe cue ceakeae ee eateees 397 

Title does not pass by certification, under 
the grant of March 3, 1865. (Reversed, 2 L. 

Wc BOR.) esos eae ths beaer eae eeeer a calese 366 

The phrase ‘‘sold or otherwise disposed 
of” occurring in section 3, act of July], 
1862, considered and construed............. 345 


INDEX. 


Page. 
Patent required to pass title under the 
grant of July 4, 1866, to the State of Minne- 
sota. (Reversed, 2 L. D., 492.)...--.......- 351 
No authority conferred upon the Depart- 
ment to enforce the last clause in section 3, 
act of July 1, 1862 (Sioux City and Pac.)... 346 
A provision that all lands not disposed of 
within three years after the completion of 
the Toad shall be subject to settlement as 
other lands (the purchase price to be paid 
to the: company) is a condition subsequent, 
and default therein does not defeat the 
STENG. 2s ce des cewaeeddces tenement penunecins 
Selections not allowed beyond the ter- 
minal limits as defined by aline drawn at 
right angles with the general route of the 
road at such terminus.....--....--+-.-----. 
The revival of the grant in aid of the Ala- 
bama and Chattanooga Railroad Company 
did not relieve it from the limitations orig- 
inally provided for the disposition of the 


STanted landS-. ccc cecsnscesscuwese an cededicce 343 
Title should be conferred forlands earried 
DY CONSELUCHION «ose csc ci eee es tseteceewes 373 


The State (Alabama), as trustee, must de- 
termine what lands ‘the company shall 
receive as iudemnity, and the Department 
has no authority to direct the State in such 
TURUOD oi eese cies Scctwke ieee eeGedakeyeuews 

Certification of lands, within the common 
limits of a completed road and one not con- 
structed will not be made nntil the State 
(the grantee in trust) indicates the lands 
belonging properly to the constructed 
TONG. Sec eeve st etee Ssseensessdcceedaes 343, 376 

Failure of pre-emptor, who settled prior 
to indemnity withdrawal, to make final 
proof within the required period does not 
inure to the benefit of the grant....-....... 

Filing allowed within limits of indemnity 
withdrawal four wagon-road grant subject 
to the company’s right of selection. 

Does not take effect upon indemnity land 
prior to selection.............-.. 332, 336, 389, 626 


Acr oF JUNE 22, 1874. 


Lands released nnder said act are held in 
trust by the government for the settler. __. 
Indemnity not allowed if the settler’s 
claim is superior to that of the company... 359 


1876, 


Entry made under instructions, confirmed 
DY S810 BCb.<soccsscseues eed esechice = eneaee 
Entry of land withdrawn and subse- 
quently restored, confirmed by said act.353, 354 
Entry after definite location, but prior to 
withdrawal therefor, confirmed by Sec. 1 ..: 475 
Entry reinstated and held to be confirmed 
by Sec. 2, of said act, though application 
for repayment bad been made after cancel- 


327 


Act OF APRIL 21, 


JAION = 25543 ccesye cesabedensdeeckelWinessecs 387 
Settlement and filing protected by Sec. 3, 
333 


of said act, as well as an entry............. 
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Page. 
The clause ‘ ata time subsequent to the 
expiration of such grant,” in Sec. 3, refers 
to the dates fixed for the completion of the 
roads, and not to the date when forfeiture 
might be declared.............. Re hewewreeeas 333 


RIGHT oF Way. 


The question of priority between two 
roads claiming right of way under act of 
March 3, 1875, must be determined ig the 
COUPES (' es ncewemeosccuivoses uauceweu cues ce 

The act of 1875 only requires approval of 
map on surveyed lands,.....-.---+ss-eee--- 


Record. 


See Evidence. 


Relinguishment. 


See Ayplication. 


Treated as proof of abandonment..... 1i4, 155 
Equivalent to cancellation under the act 
Of May 14; 1880. noc cceceecseacelees sceaen ce 
The summary action authorized by the 
first section of the act of May 14, 1880, not 
to be taken where there is a pending ad- 
WOTEO TIBNE Nice euidgs ewcnteworenestceetwa yes 
Not voluntary when made hecause of 
conflict ..-.. [opdcime es oawime/c ce Cage sap easee 45: 
Of timber culture entry must be signed 
by the heirs, in case of entryman’s 
LORE Soecese Seiad weds cakes toresabnes 121, 136: 
Of timber culture poe by administrator 
should be with authority of heirs.......... 
Of timber culture entry exhausts the 
right of the entryman ..._....-......--.--.. 
Inures to the bénefit of prior pending con- 
COBG cece cewn scans Paha iene tee acuta eae a 
If filed, pending contest before local office 
and before the testimony is closed, it inures 
to the benefit of the contestant ......... 103, L55- 
Obtained and filed by stranger to contest, 
and subsequent thereto, of no avail to con- 


TESLANS oe dase ene dawowse pcineicis seacueseaaes 103° 
‘Repayment. 
The act of June 16,1880, should be con- 
strued liberally ...--. i ianatarn Gaiam mstee melee 532° 
Should be allowed if ‘‘ from any cause” 
the entry was erroneously allowed......... §32 


Laws proviling for, applicable where the 
consideration is carried into the Treasury 


Not allowed where entry is canceled for 


false swearing on final proof...-........... 535. 
Not allowed because the character of the 
land does not suit the entryman..-.-........ 40: 


Not allowed on relinquishment made for 
the sole purpose of recovering the purchase- 
MOUGY seen ns oceses seas Guat ae we Boucinse cats 40 

Not allowed for alleged double minimum 
excess paid for land in railroad limits...... 524 

Allowed for fees and commissions charged 
on additional homestead entries............ 


may be set apart at any time prior to final 
proof and payment............ Kutinetde 30, 450, 451 
The power of the President to create, ex- 
tends to any unappropriated public land .30, 552 
The President in setting apart land is re- 
garded as acting under authority of Con- 


GIERB  sceewt inte wcencawage eecwetewnun jewels 30 
Authority of President to create, and pro- 
visions of law relative thereto........-.-.+. 702 
Permanent Indian, defined, as well as 
‘“common Indian title”...............--..6 101 
Action of the War Department in fixing 
boundary line of military, conclusive...... 168 


The legal appropriation of land for auy 
purpose sever's it from the public lands, and 
it is not thereafter subject to other disposi- 
HOH s3u ede Jae cop uunatescaadcretecauae: 336, 392 
Of land for special purposes, made to 
the end that the gavernment may enforce 
CHBUY oe ses etree he ececeewes cee esecsenbeenes 368 
Compensation recommended where set- 
tler’s claim was appropriated to governr- 
THON MEOs cide Sear vicciscwnernpeedsaecieos -- B07 
Claims initiated prior to order of, should 
be protected if compatible with public in- 


POLESES 6 ccicv es cnas dawenadeec onkconswicnawes SOL 
Residence. 
GENERALLY. 
Largely a matter of intent............2... 89 
Presumed to be with family.............. 89 
Held sufficient, though by mistake not on 
$6 Cll Msceviuses venous sis desminie seeds dels 439 


Want of continuous, may be excusod 
where goud faith is apparent, and no ad- 
verse claim has intervened...... cine shardamets 77 

Threats of violence and an unfavorable 
decision of the local office accepted as ex- 
CUSING Want Ol scsi sus sestedselswmchienvesees 43 

Laws requiring improvement and, not sat- 
isfied by occupation for business purposes. 459 

Total want of, not excused by election to 
& PUDNC OMICS icc soccess thstes eves sceoeecnte 95 

Nature of claim or relations of parties to 
the land not affected by the act of June 4, 


DONATION, 
And settlement must be contemporane- 
ous under the donation acts................ 279 
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Page. Page. 
Allowed on cancellation of mineral entry Within the Territory, and settlement on 
erroneously admitted ..............-.--00-- 526 the tract, must be shown to have com- 
Not allowed if entry was canceled for menced within the statutory period..... 79, 284 
TANG ceiventecsnne cewnsud biecereucte ee eas 528 And cultivation must be in good faith... 297 
Not entitled to, on failure to comply with 
terms of purchaseof Indian trust Jand...... 529 HOMESTEAD. 
Not allowed on voluntary relinquishment ~ Dates from entry .....-.---0---seeeee eee 94 
of entry aed ten Shee nea ected atdte ave ee 531, 529 An essential under the homestead law... 78 
No credit for, while the land is covered 
Reservation. by the entry of another..........-...--. 37, 46, 52 
See Entry, Mineral Land, Mining Claim, Credit for, not aliowed before the entry- 
Private Clain. man is a qualified citizen...............-.. 36 
May not under order of the President in- The absence permitted by the act of June 
clude land covered by an existing homestead 4, 1880, is constructive..---..----+----2-++ 24, 434 
BibT ye cowseu nisi ccsytea case etelaewed 30, 451 Actual, personal, and continuous presence 
Land embraced within a pre-emption filing on the land not essential to.....-..-....---- 63 


Widow cannot, under entry in her own 
right, claim for, during the lifetime of her 


NUSDANG. Seciwiiecesncicdusseceew es soccess se . 36 
Not required of the heirs or devisee of de- 
ceased entryman....-..-.-..... er eee 636 
Qn original farm will not be held as, on 
adjoining farm prior to entry thereof .....- 68 
Service in the regular Army since the 
close of the rebellion not equivalent to..... 98 


Must be established and maintained un- 
der additional entry where the original was 
purchased under the act of June 15, 1880... 29 

Of one year required in case of additional 
HOMestOad oc ncecannsccvececesecsccsnvecvens 100 

Actual service of soldier at date of entry 
equivalent to....- CoiSeeewtieiendeaeesecesess 362 

Good faith is shown by making home on 

- the land, andimpruvements thereon..... -- 68 


PRE-EMPTION, 


The period of,is a matter of departmental 
TOTUIALION... 2 nen ncacceenenccnee-enewecnes 493 
The rule requiring six months should not 
be enforced indiscriminately where good 
faith is otherwise shown.....-...--.-+----- 493 
Credit for, on abandoned pre-emption 
claim not allowed on attempted transmuta- 


WON: breast anewes oussesnnstencesdiawseeess --+ 485 
Credit allowed for previous, on transmu- 
tation of filing to homestead entry......-.- 355 


Allowed as a pre-emptor while the land 
was covered by the settler’s timber-culture 


Res Judicata. 
The decision of the head of a Department 


is binding upon his stecessors...---......- 232 
Cancellation of an entry and award of the 
land to another is a final adjudication ...... 362 


Irregularity of proceeding warrants the 
Commissioner of the General Land Office in 
reviewing the decision of his predecessor.362, 366 

Autbority of Secretary to set aside the 
approval of his predecessor on list of rail- 


road selections questioned ..........-....-- 378 
‘Decision of Board of Equitable Adjudi- 
cation is final and conclusive........---..--. 41} 


Doctrine of, applicable where the case falls 
within a particular class covered by former . 
Gecision. -....caneeccceens qecensssnt ee sewece 504 


INDEX. 


Page. 
Though the questions involved in a pri- 
vate claim may be similar to those settled 
in a prior case the confirmee has the right 
toa Tall Learing’..w ccc esate ee ee Se cies 246 
Action of the War Department on mat- 
ters within its jurisdiction must be accepted 
by this Department as conclusive ...-..-.--. 168 
Doctrine not applied where the question 
appeared to have received but little con- 
BIAGTAMON 2655 sc-252sectideokiceecsveencesae . 173 
This Department should accept as final 
what was so regarded by the proper De- 
partment having charge of the interests of 


the government ......--.-.---- +22 eee ee eee 173 
The tribunal created to execute a decree 
cannot go behind it ....-.....--40---- eee 18] 


‘The final location of one of several con 
tiguous claims does not preclude full exam- 
ination in the location of the remainder, 
though it may result iv conflict with the 
previous adjndication........-se.-e--aeee. 219 


Revised Statutes. 


See Statutes. Also table of Revised Stat- 
utes cited and construed, page XVII. 


Review. 
See Practice. 


Right of Way. 


See Railroad Grant. 


River. 
See Survey. 


School Land. 


On which settlement or cultivation was 
found at survey did not pass to the State 
(COL) ccacurey cedecesad éukmeusvawak pnaces 336, 401 

On failure of settler, prior to survey, to 
perfect his claim, the title to the land 
vests in the State (Cal.) as of the date of 
SUTVeY .---- Pvcade wietewes eevee seebemesesee 401 

The right of settler on, prior to survey is 
personal and cannot inure to the benefit of 
another .....-.. 

Indemnity selection is nut confirmed by 
the act of 1877, if the basis therefor was 
found in place and subject tothe grant (Cali- 
FOTNIA) .. -casac coceanccnscananmenescncscecuas 401 

Certification on indemnity selection of 
land to which a prior adverse right had at- 


401 


ee ee ee eee eee ees ee 


tacbed is null and void.......... Si a ka oaraeie 494 
Selection void where the basis therefor 
was found in place .......-.-......2----.--- 494 


Settler prior to survey claiming as a pre- 
emptor must assert his claim within the 
legal period or the right of the State will 
take effect as of the date of survey, (Col- 
OTAGO) .-- eae wee Jenaeardeleetetedseosviecesw es 630 

The legal title remains in the govern- 
ment, the land being only reserved for a pre- 
scribed purpose, (Utah).......... ae eems -.- 632 
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Page, 
Failure of settler before survey to assert 
his claim within statutory period does not 
inure to the benefit of the reservation, 
(UTED) acts ctwemat sea oe: panko eeeetnceeeneuae 632 
Distinction noted between the ‘*‘ grant ” 
made to California and the ‘reservation ’’ 
POO OA cic sscvebey cumcap ec Wwe aweaas cocices 632 


Scrip. 


Identity of assignee must appear ........ 300 
Erasures in assignment of, must be ac- 
COUDLER 16s csaniocnweleneeacesasewetundewoe 301 
Assignment of, in blank not peceuted.: --- dOL 
Assignment of, required from the legal 
representative of the party to whom it was 


issued...:...-. seteienetatisce Set wim temas Nola ees 302 
Attorney in fact must show anthority for 
assignment Of ....... 2. 2ceee neouccunccnccce 302 


Two pieces for one hundred and sixty acres 
each may issue in lieu of one for three hun- 


dred and twenty acres ..........-..--4-.0-- 303 
Location of, prior to survey.............. 431 
Porterfield, may be located upon offered 

or unoffered land .........0..ccccecccuascas- 497 
No mere de facto appropriation will defeat 

a Porterfield location..... Sivekussesveseneny 497 
Returned if the omy made by specific 

location, falls. diss.casnwreeuweca vase esuses 533 

Settlement. 


see Entry, Filing, Residence. 


Date of, is question of mixed law and 


LAC snscue' eine wens eaie meee nasaighcbe kts scald 444 
Of unqualified persons is invalid..... .--. 489 
Of one becoming qualified to make, while 

on the land, dates from such time.......... 444 


Protected under the act of May 14, 1880.. 83 
Date of, isa matter of proof without re- 
spect to allegation in declaratory statement 444 


Of no avail on appropriated land ......... 52 

And filing considered as an entry ....... 333 

On entered land takes effect on cancella- 
tion of the entry .-.-.. ccc cena cece ne 112, 442 


Priority of, before survey when marked 
by boundaries will be protected as against 


subsequent settlers ........2...2........-.. 414 
Prior to survey, marked by distinct bound- 
aries may not be enlarged to the injury of 
subsequeut settlers ..........-.......0. 414, 431 
Rights extinguished by Executive order 
creating reservation .........-.,.-+0.-..--- 450 


Required on town Jot, includes residence. 502 

The case of Atherton v. Fowler will not 
sustain possession in violation of law. ..423, 424 

Based on forcible intresiou confers no 


MIB NG Goss: wire eee Mectne Sane ued bade 424 
Recognized though made outside of en- 
ClOSUNG 5 tic fos oac ce idbeews cce seeds 424 
Stare Decisis. 
The doctrine of, recognized in depart- 


mental action ..... euldiae seb stereswsewanawut eee 
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States. 
See School Land, Suamp Land. 


The act of May 27, 1880, affects no land 
sold by the Ohio Agricultural College under 


HHO HCE GF TET leceeccacsedee ces esec once acess 3 
Legislation with respect to the Virginia 
military district in Ohio..........-0.--+--+- 5 
Statutes. 
Construction of, general rnles dis- 
CUSEOO 2 ad dudsce son cdessusiee sesene sens 181, 345 
Sense and meaning to be given to every 
DOLG cdi ceseienencarnecsrsseseenssseGsteeees 69 
Words should be construed in connection 
with the context..--.. --2--2.-cseesssuee 308, 345 
To be so construed as to give its designed 
OleCh veces soceiewecsoSoenedescouccunsetecus 11 


There is no authority to import a word 
into a statute in order to change its mean- 


ING ic .tesceevsonieectarenesenceves eax sacs 173, 275 
Congress presumed to be familiar with 
the subject-matter of its legislation ........5, 11 
Continuous uniform construction has the 
effect of law ........--..- uivess Seeeleteteee 1 
Construction of, impliedly by subsequent 
L6GISIETION Siceesa suener Hieceeeceeceweese ss. 1 


Courts will take judicial notice of the con- 
dition of the country and titles to land at 


the time of the passage of an act........... 27. 
The Department will not consider the con- 
Stitntionality Of <.ccnccvansscedenscccenvcces 333 


Proviso to be construed strictly, as it_ 
carves special exceptions only out of the 


SnAChINeg ClAUSO iclecuses eyelet cereetes 275 
Provisions of, directory when not of the 
substance of the things provided for....... 223 
Of remedial character to be construed lib- 
Orally coe. conn seettecrscecsees tweet Pere 333, 532 
Construction of remedial and penal..-... 181 
Conditions precedent must be strictly per- 
POTMCO 4 oboe sed oeeedenw a tka scnceeeectscad’ 5, 605 
Failure of conditions subsequent only 
taken advantage of by the grantor-....-... 605 
Granting acts should be constrned most 
. strongly against the grantee.........-.. 331, 862 


In construing a Congressional grant it 
musi be borne in mind that the act by which 
itis made is law as well as aconveyance... 279 

Repeal of, by implication is not favored 


1 AW ede vescewe Coiacotceyaccaceneeeuwese 419 
Repeal of, does not affect previously ac- 
QUITCH TIGHTS: c.cccs ceed cseseeessessctwes 417 
Local and temporary not repealed by the 
POVISION suse ondcnceassenavesuoeassouen causes 417 
Survey. 


See Certificate. 


Supervisory authority of surveyor-gen- 
eral in the matter of returns made by sub- 


OTOCIDGLGs -diso.nccececiencesso se cuesee eta: 320 
Amendment of field notes by deputy sur- 
VOYOP siuic ricer sicemeweaes Were seuccoiceeuwe 320 


Field book should show all water courses. 320 
The line of ordinary high-water mark the 
limit of water boundary...............-..-. 282 





Page. 
The sea-coast as the terminal point of a 
TING 235 505555 sOeoeeneseweao Gens oueeoenen ne 213 
Sudden change of a river’s course does 
not affect title or boundary.............--.. 213 
Rules for the restoration of lost and ob- 
NSrated: COMMOIS < asaseee cnccarieaeuess tanwes 671 
Land returned as agricultural is prima 
facie of that character........-.-..-..--.--. 565 
Character of, required in case of warrant 
IOCUCION scciatiseewie cee weGewsues suede wes 5 
Correction of duplicate plats; circular of 
MATCH 19: 1888 '5.6sscesseeces teense teescess 670 
Not granted for tract not claimed’ or 
classed as public land......----......-..... 310 
Bonds for United States deputy ; instruc- 
tions of June 16, 1882. ccxieseicseaunvdeencc 669 
Deposit for; circular of September 5, 188], 
With blank forms: <..scsasees cewsewescS vetoes 665 
The right to make deposits not enlarged 
by the act of March 3, 1879.......-.....---- 308 


Railroad company cannot procure, under 
section 2401 et seg. and act of March 3, 1879, 


NS BOUTS wdc sd annweceacwa pe wantiekScebean 308 
Certificates of deposits for, may be as- 


signed nnder act of March 3, 1879........-. 308 | 


Swamp Land. 


The act of 1850 was a present grant to 
the State (California) of the lands then 
SWAN. .qwiond dacoestunssSem secenew animes’ 312, 320 
Section 2448, R.S., relates to lands in Cali- 
fornia that were swamp at the date of the 
Pranting ach... ..-nccnnsncnsvencenvenanecucs 312 
Proceedings under section 2488 R.S...... 320 
Survey made in 1880, showing certain lands 
in California as all swamp when part had be- 
come dry since 1850, approved ...... aoe dl2, 3820 
If at the date of the grant a tract was cov- 
ered with water of apparent permanent char- 
acter it would not pass under the grant 
though by subsequent recession of the water 
land of swampy character came into exist- 
GNCO souls cideanta dese scnewnse dace eeeees ieee 320: 
Indemnity locations limited to the State 
in which the original sclections were situ- 


ROU wi cees ieee s csteteckweus eecceeceaseces 504 
Claim of Ulinois for indemnity outside of 
the State is res adjudicata.....------------- 504 


Selected and reported prior to the act of 
March 8, 1857, if otherwise unappropriated, 
confirmed thereby (La.)...-.--..---.--+ 50R, 509 

Claim for, not considered where the land 
has been certified under railroad grant (La.). 509- 

Selected and reported as such prior to date 
of railroad graut, are excluded therefrom 
whether swampy or not (La.) ...--.---..--. 509 

Selection of record withdraws the land 
from entry or location (La.) ...--------.---- 509: 

Passed to the State as such on field notes 
of survey, though not selected (Mich.)..... 514 

Land disposed of by the government prior 
to approval of State selection not granted 
(Oregon) .-.-------- 20. nese cenenew eee cones 515. 

Priority of pre-emption claim recognized 
(Oregon) ...-. baeiwidataeinn camer ae ie cena 515. 


INDEX. 


Page. 
Timber Culture. 
- Circular of Febrnary 1, 1882, with blank | 


forms .....-----.- ecase One anmeerescensenccns 638 
Good faith an essential......-..-....-- a... 148 
Work may be done at any time within the 

FOGUIFED, POTION ji lssescceewececduadas «doses 137 
Work may be done by an agent, but the 

entryman will be responsible therefor...... 120 
Work may bedone by entryman, his agent, 

OT Mis VenNOls oct e secccceueowtasaderexedis 137 
Entry made in arid country, at the claim- 

ADCS TIS isccccccases nies waredesewcuydsuon 123 
Requirements of the law may not be 

waived by the General Land Office........ . 120 
As late as 1879 the cottonwood was not 

classed among timber trees ....-.--.--...-- 165 
The honest efforts of the entryman will 

De PrOtecteG osc sec cses tar dees ee cvesscsasss 142 


The act of 1874 did not aceaity the charac- 
ter of land subject to entry, but left such 
matter to the regulation of the General 


Diane OM CG ecss cet evece ease evew tsk see st 165 } 


Rights of deceased claimant descend to 
the heirs and not to the widow...... 121, 127, 136 

Rights of the widow under Kansas laws. 149 

Enxtryman not required to reside in the 
State or Territory wherein the land is sitn- 


ROBO Secs ietis Hoy Sew ewi dep pr edaemted soc os wesels 148 
Requirements of the law like that of the 
pre-emption law. ......c-0 ceee ene e ewes enes 142 
BREAKING, 
_ Breaking may be done in advance of time 
PAULO se cieng oes yolaektincosstevewcesdseue 187 


Failure to break not exeused by reason of 


OP ONS Niagra ewcssesctees cee he cd cS aedteneas 141 


Mistake as to amount broken exeused.... 126 
Breaking in Colorado possible without irri- 


Breaking done under previous entry fully 


AVANADIC sei omcccnaciastee essen csavesenecs 137 | 
PLANTING, 
Planting of first five acres must be done 
SHINO SAY bose he seweee seeeiecdexs Saiticwceties 135 
Slight failure to plant excused ........... 130 
Replanting must follow when trees are de- 
BELOYOU cacncessersvncsoeeeseuseuskewees ec 128 
CULTIVATION. 


Cultivation is such care and attention as 
will best promote the healthy growth of 
LIGBS a tics ceaiwacwwnere hea ued iad. cha secu coset 130 

Mulching may be regarded as cultiva- 
LOM dviesGicsencuasdasvesievecwseeecueesekines 130 

Replowing of five acres second year treated 
HS CUMIVEHON cc cendice gs cevdadasemrd ace! dae 135 

Want of cultivation not presumed from 
the small number of trees growing at the 
end of three years........c... cece cee ceo ene 127 

Effective cultivation must be shown..... 117 


Fimber Cutting. 


Instractions of June 30, 1882 ............. 697 
Circular of October 12, 1882, relative to° 
cutting mesquite....-........... ee ne 695 
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ACT OF MARCH 3, 1875. 
For railroad construction ; circular of 
Moarel‘S, 1883) wccesucelyowsccwcseeseeess cus 699: 
Authorized in eohsérnction of railroad, 
ceases on completion of the road.......-... 609 
In construction of railroad, timber may be 
taken from any of the public lands in the 
WICINILY: so seinen cuties se ucaueeeceneney «ous» 610 
Agent of railroad company may hire men 
to cut ties, but may not sel] to other parties. 610 
Railroad companies to be supplied nnder 
BONUWACU: .csse soedeieteeues ou teewarecnccens 612 
Timber may not be taken from private | 
claim for construction purposes, under act 
of March 6.18155 <.c«tecbteadcresnwceinases 022 
Authorized in the construction of tele- 
graph line by duly organized and qualified 


COMPANY .-- ccc ccc censccvocennvanscensasece 625 
Rejected lumber, if from mineral land, 
may be sold to miners and settlers....-.... 612 


AcT oF JUNE 3, 1878. 


Object of the act to enable the inhabit- 
anta of the States and Territories to appro- 
priate timber from land not subject to the 


settlement laws.......----5 2c ee seen ne 600 
Authorizes, on mineral landsof the United 
States for domestic uses ......-----.--.--.. 597 


Anthorized by said act for any use within 
the State (or Territory) for the comfort or 
convenience of its people .-....-.... 597, 602, 618 
Departmental decision of May 25, 1882, re- 
Jates only to public mineral lands.......... 599 
Refers only to mineral lands ..... ...--600, 602 
Mineral districts outside of the States 
named are within the terms of the act..600, 616 
Is not permitted by said act for purposes 
of transportation beyond the State or Terri- 


LOLS pean ries eencdeeaatasteuensareseswhece rus 597 
Restricted to trees not less than eight 
inches in diameter .......-------eceeeeeeee- 602 
Allowed for Government mse ............ 613 


Provides for, in mining operations .. ..597, 614 
Permits sale of timber within the State 
for domestie USES... 22s eee eee eeeenen wee ene . 597 


Timber Trespass. 


Any one who unlawfully cuts timber on 
the public lands, hires others to do so, or in 
any way encourages or promotes the same 


is liahle therefor ...... 2... ..ccccceecrcncnne 619 
The United States. may sue for the valuo 
of timber unlawfully cut......-2....-..0-0- 607 


Action for may be maintained subsequent- 
ly to the sale of the land to other parties.. 620 

Removal of timber from land covered by 
homestead entry or pre-emption filing not 
permitted except for purposes of improve- | 
ment orother domestic use. .596, 599, 600, 604, 606; 

624. | 

Rights within an unconfirmed private 
claim the same as recognized in a home- 
BLOAGOT ios ocasvwes deesecuedewiowasee seers 622 

Locator of scrip, until title has passed, 
may not remove timber, except for improve- 
ment.... dese ceuteseescn O20 
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' Page. ; Page. 
Indian allottee no authority to use timber The right of a town to make entry must 
except for improvement, &¢ ......---.....- 608 be computed upon the basis of the number 
Use of waste timber accorded to entry- of occupants of the public lands........... 497 
Wid: cc seewsneecsceuataecseewaceeulescecae 603 In proceedings to secure, Sec. 2387, R. S., 


Section 4, act of June 3, 1878, accords to 
the agriculturist and miner permission to use 
timber from non-mineral land. ..600, 602, 616, 618 

Not permitted within limits ot uncon- 


firmed private claim........-.-....-...-... 621 
The locator of a mining claim can pros- 

ecute for, in his own right.......-.....---. 615 
Agent not authorized to settle for.-... 612, 624 | 


The United States will not prosecute for, 
committed on railroad lands.-............... 611 
Neither railroad companies nor settlers 


confers authority upon judge of the county 
court or ‘‘corporate authorities”.......... 503 
Declaratory statement not required ex- 
cept to save the rights of the town in the 
event of a public sale....... 2.12. ene e eee 503 
Proof required in entry of, and how made. 503 
Procedure when the land applied for is al- 
leged to be mineral.............-25-0 cone «= 503 


Waiver. 7 
See Mining Claim, Practice. 


may take timber from school lands......... 609 | 


Unlawful for millmen to cut timber from _ 
public non-mineral land for exporiation.... 602 - 
By millmen, entrymen, &c., instructions 
of October 24, 1881. .....--.00.---cseeeeeenee TOL 
Committed in boxing trees forturpentine. 607 
Committed upon public lands formed by 
DOCTOWON xi.05 Jowais teed owe hicecadsew saw aes 596 
Stumpage for timber cut on land within 


homestead entry belongs tothe government 624 , 


Protection of timber from fire, circular of 


September 19, 1882..........-.--.ees--eeeee 696 | 


Measure of damages for; cirenlar of March 


DABS sere alo oeveane ceeuadeauiceocese 695 . 


Timber and Stone Act. 


Mineral lands excluded from sale........ 600 
Protection of timber; circular of Septem- 


ber 19, 1882........-.---e0++eeees tN eater 696 


Town Lots. 


See Filing, Pre-emption. 


Townsite. 


See IHineral Land, Patent. 


Laws only apply to locations on the pub- 
DICTA. ccc cance cee wane caaGesasayeeus soins 497 


| Warrant. 
See Patent, Survey. 


Military bounty, in the hands of inno- 
cent assignee may not be canceled by the 
Commissioner of Pensions...........-..-.- 1 

Commissioner of General Land Office to 
determine as to the bona jides of holders.... 1 

Purchaser of, issued in the name of one 
deceased without heirs, or of a fictitious 
person, not an innocent holder ............-. 1 

Innocent purchager of, defined .......... 1 

On file in the Pension Office to be returned 
to the General Land Office................. 1 
. The act of May 27, 1880, cures no de- 

i fects originating under the act of March 3, 


Locations of Virginia military, surveyed 
and returned before March 3, 1857, recog- 
TNZO0 cel meaten wu idoaes odageo@acueesee 4-8, 1,17 

Patents provided by the act of May 27, 
1880, for certain entries made under Vir- 
@1N1F MELtALY on 6 se ces scwcaeicwewae sss. 3, 5, 11,17 

History of legislation with respect to lo- 
cation of, in Virginia military district, Ohio .5, 11 

The third section of the act of May 27 
1880, in effect a2 new grant ........-...-.....5; 11 


